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Summary
On April 7, 2004 the U.S. Court of Internationa Trade (the Court) issued an order remanding
to the Department of Commerce (the Department) the find determination of the antidumping duty
investigation of stainless stedl butt-weld pipe fittings from the Philippines. See Tung Fong Indudtridl

Co., Inc. v. United States, (Slip Op. 04-32, CIT April 7, 2004). Theinvestigation covered the period

October 1, 1998 through September 30, 1999. The petition was filed on behaf of the domestic
industry conssting of Alloy Piping Products, Inc., Flowline Divison of Markovitz Enterprises, Inc.,
Gerlin, Inc., and Taylor Forge Stainless, Inc. (petitioners). There were two respondentsin the
investigation, Tung Fong Industrid Co., Inc. (Tung Fong) and Enlin Sted Corporation (Enlin).

We address herein, in accordance with the Court’ s directions, the sufficiency of the petition
which formed the basis of the Department’ sinitiation of the investigation. Furthermore, in accordance
with the Court’ s indruction, we have utilized Tung Fong's submitted cost data, and have not used
adverse facts available.

Pease refer to the section of thisfinal redetermination entitled “Final Results of
Redetermination” for the revised antidumping duty weighted-average margins that result from the

change in computation.



Background

On December 27, 2000, we published in the Federa Regigter the final determination of slesa

lessthan fair vaue for gainless sted butt-weld pipe fittings from the Philippines for the period October

1, 1998 through September 30, 1999. See Notice of Fina Determination of Salesat Less Than Fair

Vdue Sanless Sted Butt-Weld Pipe Fittings from the Philippines, 65 FR 81823 (December 27,

2000) (Find Determination). We published the antidumping duty order on February 23, 2001. See

Antidumping Duty Orders Stainless Sted Butt-Weld Pipe Fittings from Itdy, Maaysa, and the

Philippines, 66 FR 11257 (February 23, 2001).
Tung Fong challenged various aspects of our find determination before the Court. On April 7,

2004 the Court remanded the Final Determingtion to the Department, directing the Department to (1)

reconsider the adequacy of the domestic manufacturers petition, and the consequences of the fasity of
their dlegations of home market sdles by Tung Fong; and (2) reconsider its decision to resort to
adverse facts avallable in cdculating Tung Fong' s antidumping duty margin and, if gppropriate,
reeva uate the particular adverse facts selected.

On June 4, 2004 and June 18, 2004 the Department solicited additional information from
petitioners. We received petitioners replies on June 14, 2004 and June 24, 2004. Respondent Tung
Fong submitted comments on petitioners submissions on June 28, 2004.

On Jduly 16, 2004 the Department released its Draft Results of Redetermination Pursuant to

Court Remand to Tung Fong and petitioners. We received comments on July 26, 2004. On August

16, 2004 the Department released a second Draft Results of Redetermination Pursuant to Court

Remand to Tung Fong and petitioners. We recelved comments from both parties on August 24, 2004.
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1 Sufficiency of Petition—Consequences of the Absence of Tung Fong salesduring the
period of investigation

Background

The Court directed the Department to reconsider the sufficiency of the petition that served as
the basis for initiaing the antidumping investigation. The Court noted that the antidumping margins
caculated for Tung Fong in the petition were based on purported home market sdes. However,
following initiation of the investigation, Tung Fong placed on the record information indicating it hed
made no home market saes during the period of investigation (POI). Based on this information the
Court concluded the petition may have been fraudulent. 1t writes, “ The specter of fraud hangs heavy in
theair. At abare minimum, the record suggests that someone very close to the Domestic
Manufacturers was making damaging alegations with full knowledge of their consequences and a

reckless disregard for ther truth.” See Tung Fong Industrial Co., Ltd. v. United States, Court No. 01-

00070, Slip Op. 04-32 (CIT April 7, 2004) at 23.

Analysis

The Department takes serioudy the accuracy of the information upon which it bases
antidumping investigations. The legitimacy of the antidumping investigation process requires thet high
standards of evidence be maintained throughout the entire proceeding, beginning with the petition.
Thus, the Department requires that information contained in a petition be adequately supported. Where
we find that a petitioner has acted with reckless disregard for the truth when preparing a petition, we

will terminate an investigation.



However, the Department distinguishes between the submisson of information in which a
petitioner has recklesdy disregarded the truth and the submission of imperfect information which
petitioner believes to be true and which congtitutes the best information reasonably avallable to a
petitioner. The Satute gives the sandard for initiating investigations as follows:

An antidumping proceeding shdl be initiated whenever an interested party described in

subparagraph (C), (D), (E), (F), or (G) of section 771(9) files a petition with the administering

authority, on behdf of an industry, which dleges the dements necessary for the imposition of
the duty imposed by section 731, and which is accompanied by information reasonably
available to the petitioner supporting those dllegations. See 19 U.S.C. 1673a(b)(1).

(Emphasis added.)

Thus, the Department does not automatically terminate an investigation smply because, as the
investigation developed, information was placed on the record which was found to be inconsstent with
some of the information in the petition. The information available to petitioners regarding aforeign
competitor’ s pricing, especidly in aforeign market, will dmost dways be limited, and will rarely match
the proprietary information provided by respondents during the case. Therefore, before terminating an
investigation there must be concrete evidence that information reasonably available at the time the
petition was prepared establishes that the petition is unsupported. Therefore, we determine that the

point of inquiry in this case is whether the petitioners acted reasonably and without reckless disregard of

the truth when they dleged that Tung Fong had home market sdes.

1ie Notice of Initiation of Antidumping Duty Investigations: Prestressed Concrete Steel Wire Strand from
Brazil, India, the Republic of Korea, Mexico and Thailand, 68 FR 9050 (27 February 2003); Notice of Preliminary
Determination of Salesat Less Than Fair Value: Pre-Stressed Concrete Steel Wire Strand from India, 68 FR 423389 (17
July 2003); Notice of Initiation of Antidumping Investigations: Light-Walled Rectangular Pipe and Tube From
Mexico and Turkey, 68 FR 57667 (20 October 2003); Notice of Initiation of Antidumping Duty Investigations: Certain
Frozen and Canned Warmwater Shrimp From Brazil, Equador, India, Thailand, the People's Republic of Chinaand the
Sacialist Republic of Vietnam, 69 FR 3876 (27 January 2004); Light-Walled Rectangular Pipe and Tube From Turkey:
Notice of Preliminary Determination of Sales at L ess Than Fair Value and Postponement of Final Determination, 69
FR 19390 (13 April 2004).
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Because of the nature of thisissue and its importance, the Department requested further
information or explanation from petitioners about the information contained in the petition in |etters
dated June 4, 2004 and June 18, 2004. In the June 18, 2004, letter we requested that petitioners
submit for the record a complete copy of the foreign market research report upon which they based the
antidumping petition. Petitioners submitted that report on June 24, 2004.

Based on our review of the foreign market research report and the antidumping petition that
formed the basis for thisinitiation, we find thet the information presented in the petition is condstent with
the foreign market research report. Furthermore, based on our review of the foreign market research
report and the record as awhole, we find that there isinsufficient evidence to conclude that the petition
was unsupported. In making this finding, we consdered both the overdl integrity of the foregn market
research report which formed the basis of the petition, and the sufficiency of the dlegation of home
market sales contained therein.

With respect to the overdl integrity of the foreign market research report, we note first that
information sources are fully identified, the report contained no obvious incons stencies or
contradictions, and the researcher utilized standard acceptable research procedures. We note too that
the researcher certified to the accuracy of the information. See petitioner’ s January 3, 2000 submission
(exhibit 1) and petitioner’ s January 12, 2000 submission (exhibit 1). We therefore find that the foreign
market research report appears adequate on its face.

With respect to the dleged sales contained in the foreign market research report, we find no
conclusive evidence that the parties acted with reckless disregard for the truth. Our findingsin this

regard are set forth below.



The petitioner’ s January 3, 2000 submission (based on information contained in the foreign
market research report) dleges that Tung Fong had a viable home market that conssted of asdes
volumeof [ ] MT during 1998. See petitioner’s January 3, 2000 submission, exhibit A. Tung Fong,
in contras, dlegesthat it had no home market sdes during the POI, thus impugning the vaidity of the
petitioner’sdata. 1t supports its argument by citing to the fact that it is registered with the Cavite
Economic Zone Authority as an export producer of pipe fittings. Assuch, it isnot authorized to sl in
the home market without receiving awaiver from the Philippine Economic Zone Authority (PEZA).
Tung Fong has submitted aletter from PEZA dating that the last waiver granted to Tung Fong expired
on 08 July 1998. See Tung Fong's May 3, 2000 submission, p. E19.

But Tung Fong'sinformation on this point, even if true, does not impugn petitioner’s home
market viability information because the home market shipment volumes reported in the petition are
based on Tung Fong's (and Enlin’s) financial reports for cendar year 1998 data, and the POI does
not begin until October 1998. (Asthe research report was submitted to the petitionerson | 1,
1999, the 1998 information would have been the most recent  calendar year information available.)
Furthermore, as noted, Tung Fong's most recent waiver did not expire until 08 July 1998, and Tung
Fong has never gated that it did not sdll in the home market until that time. Thus, the home market
sales volumes in the petition (based asthey are on calendar year 1998 data) could be accurate.
Furthermore, nothing on the record indicates that waiver information (e.9., when they expire) is publicly

avallable, or that petitioners or the foreign market researcher had ever been informed that the waiver

2 See the foreign market research report, title page, contained in petitioner’s June 24, 2004 submission.
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ended on 08 July 19983 Thus, the Department finds that it was reasonable for petitioners to conclude
that Tung Fong had a viable home market based upon the data available to them at the time.

Turning to the individua home market sdlling prices upon which the petitioners based their
dumping dlegation againgt Tung Fong, the petition indicates these were obtained from [

]. See petitioner’s January 3, 2000 submission, attachment B.* The record does not
establish the dates on which | ], nor the [ ]-
Tung Fong, while denying that it had made any home market sales during the POI, has not denied thet it
made offersfor sdle. Instead, in order to establish that it had no home market sales Tung Fong points
to two factors: that its authorization to sdll in the home market ended on 08 July 1998, and that the
Depatment dlegedly verified that Tung Fong had no home market sdes.

With respect to the firgt point, Tung Fong argues that Snce its authorization to sdll in the home
market ended on 08 July 1998,
], the dleged sdes cannot have been made. We do not find this argument conclusive. As previoudy
explained, Philippine law does dlow parties|ocated in export zones to sdll in the home market provided
they obtain certain waivers, and Tung Fong has in the past obtained such walvers. The record contains
no information about the process for obtaining awaiver to sl in the home market, nor the effect of
such waiver (eq., when it could become effective). Furthermore, our review of Philippine law shows

that the effect of selling without awaiver isonly that additiond taxes must be paid, and not that any

3 see petitioner’ s June 24, 2004 submission, p. 5.

4 Note that the information contained in double brackets in this attachment has since been released in
single brackets. See petitioners June 14, 2004 submission, p. 4., n. 4, and petitioner’s June 24, 2004 submission, p. 4.
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crimind sanctions would ensue. See The Special Economic Zone Act of 1995, available a

http://Amww.peza.gov.ph/aboutframeset.htm.  Therefore, we do not find Tung Fong's argument

persuasve in determining whether it made offersfor sde.

Even if Tung Fong had no home market sales during the PO, it appears that the home market
sdes reported in the foreign market research report congtituted offers for sale, and not actud sdes. It
istrue that the foreign market research report in two contexts refers to the aleged sdes as “actud
sades” See petitioner’ s June 24, 2004 submission, enclosure, pp. 2-10, 32. Nevertheless, we believe
that more precise information may have been provided when Department officids interviewed the
foreign market researcher on January 18, 2000. Asaresult of that interview, we understood that the
dleged sdeswere “offers for sde” Therefore, we referred to the dleged sdes as “ offersfor sde” in

both the January 18, 2000 initiation checklist (p. 13) and the Federd Register notice initigting the

invedtigation. See Initiation of Antidumping Duty Investigations Stainless Stedl Buitt-Weld Pipe Fittings

from Germany, Itdy, Mdaysa and the Philippines, 65 FR 4595, 4599 (January 31, 2000). Therefore,

even if because its authorization to sl in the home market ended on 08 July 1998 Tung Fong made no
home market sdles during the POI, this does not demongtrate that the [

] or that there is no factua basisfor the sdlling prices reported in the petition.

>The Department has on numerous occasionsin the past initiated investigations where the normal valuein
the petition is based on “offersfor sale.” See Notice of Initiation of Antidumping Duty Investigations: Certain Color
Television Receivers From Malaysia and the People€'s Republic of China, 68 FR 32013 (May 29, 2003); Notice of
[nitiation of Antidumping Duty Investigations: Qil Country Tubular Goods From Austria, Brazil, the Peopl€e's
Republic of China, France, Germany, India, Indonesia, Romania, South Africa, Spain, Turkey, Ukraine and Venezuela,
67 FR 20730 (April 26, 2002); Notice of Initiation of Antidumping Duty Investigations: Stainless Steel Bar From
France, Germany, Italy, Korea, Taiwan, and Ukraine, 66 FR 7620, (January 24, 2001).
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Second, Tung Fong points to the Department’ s on-site verification of Tung Fong in October
2000 as further evidence that it made no home market sales. We find this evidence to be inconclusive,
Prior to the October 2000 verification Tung Fong did not raise the dleged fact of its having had no
home market sdes as areason to terminate the investigation. All parties were satisfied with using
Belgium as the comparison market, and for these reasons, the Department did not focus on the question
of whether Tung Fong had any home market sales. Not surprisingly, therefore, the November 7, 2000
verification report does not address the issue of home market sdes.

Furthermore, we note that the sales quantities involved in the sales reported in the petition are
very small. Petitioner based the petition on four aleged home market sdles. Each of the four aleged
sdesconagedof only [ ], and even the heaviest of the four aleged sdlesweighed only [ ] kg.

See petitioner’ s January 3, 2000, submisson, attachment B. Sadlesin such small quantities could easly
have been missed by a verifier when examining company documents because of the common practice
of rounding numbers off to the nearest whole number, e.g., thousands of dollars or thousands of units.
Moreover, if the sales prices reported in the petition were, as previoudy mentioned, actudly sdes offers
that never culminated in an actud sale, verifiers could not have found them because no sales
documentation or entries in the company’ s books and records would exist. All of these factors
demondrate that the Department did not verify the discreet issue of whether Tung Fong had any home
market sales.

The andysis given above demondirates to the Department’ s satisfaction that there isan

insufficient basis for Tung Fong's argument that the investigation should be terminated because it had no



home market sdles. This conclusion is further supported when we consider the broader context of the
investigation, one in which Tung Fong was not the only respondent.

The petition filed on December 29, 1999 that formed the basis for this investigation contained a
dumping alegation againg not just Tung Fong, but dso againg Enlin. In esimating dumping margins for
Enlin, the basis for normd vaue in the petition was purported home market sales. Likedl
investigations, the Department initiated this investigation on a country-wide basis. In amemorandum to
the file dated March 1, 2000 that covered multiple countries, the Department announced it would
andyze Enlin as the only mandatory respondent in the Philippinesinvestigation because it was the larger
exporter of subject merchandise to the United States® On March 6, 2000 Tung Fong submitted a
letter in which it requested to be andyzed as a respondent in the investigation. It wrote, “Tung Fong
hereby indicates that it wishesto fully participate in this investigation, answering the Department’s
questionnaires, and receive its own dumping duty margin.” See Tung Fong's letter of March 6, 2000,
p. 1.

On February 7, 2000 Enlin and Tung Fong submitted their responses to question 1 of section A
of the antidumping questionnaire. In its response, Enlin, like Tung Fong, indicated thet it had no sales of
the foreign-like product in the home market during the POI. (Thisisthe only place on the record that

indicates Enlin had no home market sdes during the POI.) In follow-up, the Department sent Enlin a

®1n Tung Fong' s February 22, 2000 submission it reports a sales volume of [ ] kg. for the POI, using
the purchase order date as the date of sale. Inits August 8, 2000 submission Tung Fong reports a sales quantity of [
] kg. for the POI, using the invoice date as the date of sale. In Enlin’s February 7, 2000 submission it reports
salesof [ ] kg. tothe United States during the POI.

Tung Fong has questioned the accuracy of the shipment volumes Enlin reported, arguing based on

Customs data that Enlin’s actual shipment volumesare likely [ ] than it reported, but Tung Fong has never
asserted that it | ] Enlin. See Tung Fong’'s May 3, 2000 submission, pp. 18-19.
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supplementa questionnaire on June 1, 2000. In it we asked, inter dia, “Is Enlin legdly permitted to sl

danless sed butt-weld pipefittings in the Philippines? If not, why not?” See letter from the
Department to Enlin, June 1, 2000 a 4. The Department never received an answer to that question
because Enlin submitted aletter on June 22, 2000 in which it stated it would no longer respond to the
Department’ s information requests. See Enlin’s June 22, 2000, letter at 3. Thus, in accordance with
the Department’s March 1, 2000 memorandum, the Department determined to andyze Tung Fong asa
voluntary respondent. Therefore, on July 14, 2000, the Department issued to Tung Fong a
supplementa questionnaire.

From the above narrative it is evident that the fact pattern with respect to Enlinissmilar in
severa respectsto that for Tung Fong. In particular, the petition margins for both Enlin and Tung Fong
were based on home market saes, and both respondents later claimed they had no home market sales.
Neverthdess, there are two important distinctions between Tung Fong and Enlin. Firs, the record
contains far lessinformation on the issue of home market sales for Enlin because Enlin, unlike Tung
Fong, ceased responding to the Department’ s requests for information.  Second, the Department never
conducted an on-dite verification of Enlin.

The Department, of course, does not know what it would have found had Enlin continued to
participate in the investigation. But we do find that Enlin was a proper subject of the investigation, and
our practice is dways to conduct antidumping investigations on a country-wide basis. Therefore, even
if Tung Fong had successfully demonstrated that it had made no home market saes during the POI, the

Department still would not have terminated the investigation absent a showing that Enlin too had no
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home market sdes, and the petitioner, in dleging the existence of such sales, acted in reckless disregard
for the truth.

In concluson, we find that though the information we have about the dleged [ ]is
limited, the information to which Tung Fong points to demongtrate that it had no home market sdesis
not so conclusive that we can determine that the dleged [ ] or that the
information in the petition was unsupported. Furthermore, we find that nothing from the record
Substantiates Enlin’s claim that it had no home market sales during the POI. For these reasons, we

determine that it was appropriate to complete the investigation.

Comment

Tung Fong argues that the petition failed to dlege (much less show) that the home market sdes
reported in the petition were of Philippine-made product. It arguesthat this fallureis sgnificant because
apetition must contain the eements necessary to support an antidumping duty order. It argues further
thet thisfalure is especidly sgnificant here because of the overwheming evidence of record that Enlin
was importing the subject product from Taiwan into the Philippines.

Furthermore, Tung Fong argues that in their June 2000 submissions petitioners faled to provide
source documents that the Department requested. Petitioners reasons for not providing those
documents, Tung Fong states, can be summarized as (@) the individud involved left the foreign
consulting firm and cannot be located, (b) the foreign consulting firm does not have the documentsin its
files, and (c) the petitioners  representatives never requested the support documents from the foreign

consulting firm. Tung Fong states in response that these arguments are not credible and are
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unsupported. Indeed, the claims themselves, Tung Fong States, indicate a reckless disregard for the
truth. Moreover, Tung Fong argues, sSince petitioners were on notice as early as May 3, 2000 that
Tung Fong (based on Tung Fong's May 3, 2000 submission) had no home market sdes, the
petitioners falure to preserve these documents warrants adverse inferences againgt the petitioners
because the petition contained fa se information and was filed in reckless disregard for the truth.

Tung Fong aso argues that the information petitioners did supply does not support a claim of
home market sales of subject merchandise because it provides no specifics asto the persons supplying
the information or the dates on which the information was supplied. 1t dso does not indicate whether
the alleged home market ses were for domestic consumption or subsequent export from the
Philippines. Further, Tung Fong argues that petitioners recognized that Tung Fong and Enlin arein
export processing zones, but made no further inquiry asto how any product made in an export zone
could have been sold in the home market.

Tung Fong aso argues that the home market sdles dleged in the petition are so samdl thet there
isno alegation, much less proof, of aviable home market. Indeed, Tung Fong argues, the viahility
gtandard is not even close to being met.

Petitioners support the Department’ s andysisin the Draft Remand, but underscore three points:
(2) the market research report’ s volume and price data incorporated in the petition represent the best
information reasonably available to the petitioners, (2) thisinformation supports petitioners reasonable
belief that there was a viable Philippine home market, and (3) Tung Fong has not conclusively
established by concrete evidence that there were no home market sales or offers for sde of subject

fittings by Tung Fong and Enlin during the POI.

-13-



Department’s Position

The Department continues to maintain that the petition provided an adequate basisto initiate
and complete the antidumping investigation. While Tung Fong seeks to demondtrate that petitioners
acted with reckless disregard for the truth, we do not find its arguments persuasive.

Firgt, we do not find compelling Tung Fong's argument that the petition failed to dlege or show
that the aleged home market sales were of product manufactured in the Philippines. Wherea
researcher obtains home market sdes information from [

], it isreasonable for the researcher to conclude that the
merchandise being purchased would be manufactured in the Philippines. Nothing subsequently placed
on the record disproves this concluson. On the contrary, Tung Fong has stated, “ All Tung Fong fittings
are manufactured in and sold from the Philippines,” and Enlin has stated, “[D]uring the POI, Suplex (the
Enlin entity that manufactures Enlin’ s fittings) manufactured the merchandise under investigation in the
Philippines” See Tung Fong's February 22, 2000 submission, p. 11, and Enlin’s February 22, 2000
submission, p. 6.

Second, we do not believe the fact that petitioners and the foreign market research firm no
longer possess dl the supporting documentation originaly accompanying the foreign market research
report to be grounds to rescind the order. The research was conducted in 1999, and the antidumping
duty order published on February 23, 2001. Because of the subsequent time lapse, we disagree with
Tung Fong' s assertion that it is“not credible’ that neither the petitioners nor the foreign market research

firm any longer possess the supporting documentation. Thisis epecidly so since the documents at
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issue here were generated only for purposes of initiating an antidumping investigation, and are not
required by law or GAAP to be maintained for any set period of time.

Third, while Tung Fong argues the market research report is deficient, we do not agree with
Tung Fong that because of these deficiencies the information petitioners supplied “does not support a
clam of home market sdles” The information contained in the foreign market research report is
aufficiently supported with a description of the research methods, the time periods involved, and the
information sources such that we find it adequate. Furthermore, while the research report does not
directly address whether the alleged sales were home market sales destined for export or domestic
consumption, thereis no information on the record contradicting petitioner’ s treetment of them as home
market sales for domestic consumption. Only if petitioners had willingly portrayed home market sdes
destined for export as home market sdles would there be a“ reckless disregard of the truth.” We do
not find that Stuation to exist here. Moreover, we cannot agree with Tung Fong that the petitioners,
despite knowing that the respondents were located in export processing zones, “made no further inquiry
as to how any product made in an export zone could have been sold in the home market.” The record
does not show what steps petitioners or the researcher took with respect to that information. However,
information subsequently placed on the record does show, as discussed above, that manufacturers
located in export processing zones are permitted to sell in the home market provided they obtain certain
waivers.

Findly, we find that Tung Fong has not undermined the vdidity of the petitioners home market
viability data. While, as noted above, the individud sdes (or offersfor sde) were very smdl, the

petitioners conclusion regarding viability was not based on those sales. 1t was based on 1998 cdendar
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year data, which the research report states was obtained from the company brochure, financid report,
and trade statistics. See page 1 of the foreign market research report, contained as an gppendix to
petitioner’ s June 24, 2004 submission. Furthermore, Tung Fong's assertion that it “did not have home
market sales during any of the periods discussed in the petition” (if it was intended to include the
caender years 1997 and 1998, both discussed in the petition) is unsupported, unverified, and would
seem a variance with the fact that in July 1997 Tung Fong gpplied for an extenson of itswaver so it
could sl in the home market for an additiona year. See Tung Fong's July 26, 2004 submission, p. 2,
and its May 3, 2000 submission, p. E19.

In sum, Tung Fong’ s arguments do not persuade the Department that petitioners acted with
reckless disregard for the truth in dleging that Tung Fong and Enlin had made home market sales (or
offersfor sde) during the POI. We therefore determine that the Department properly initiated and

completed this antidumping investigation.

2. Use of Adverse Facts Available

The Court directed the Department to reconsider its use of partia adverse facts available
(AFA) for Tung Fong. In the computations performed at the adminigrative level the Department
cdculated a sde-by-sde margin only for those U.S. sdles which had amatch to an identicd modd in
the third-country market. To dl other U.S. sdles, i.e,, those U.S. sdes matching to smilar merchandise,
the Department gpplied the highest margin found for any U.S. sdle for which it did find an identical

match.
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Analysis

Initsfirst Draft Results of Redetermination issued on July 16, 2004, the Department stated that
it would apply a neutra facts available to Tung Fong's U.S. sdes for which there was no match of an
identica sdein the third-country market. However, snce issuing the first Draft Results of
Redetermination, the Department has re-examined the Court’ s opinion. In particular, the Court stated,
“[T]he Commerce Department improperly resorted to adverse facts available - instead of using the
weight-based cost dlocation data provided to the agency by Tung Fong - in calculating the company’s

dumping margin.”  See Tung Fong Indugtrid Co., Ltd. v. United States, Court No. 01-00070, Slip

Op. 04-32 (CIT April 7, 2004) at 31. Accordingly, the Department understands the Court’s opinion
to mean that the use of adverse facts available was improper under the facts of this case, and that the
Department should use Tung Fong's cost data. While we continue to have concerns about the
accuracy of Tung Fong's cost data, in accordance with the Court’ s opinion we have used Tung Fong's

submitted cost data, and have recd culated Tung Fong's margin accordingly.”

Comment
Petitioners agree with the Department’ s conclusion that Tung Fong was afforded sufficient time

to provide afull cost response, but argues that afull cost response would reasonably be expected to

! Apart from our decision to apply non-adverse facts availablein this case, we have re-examined the issue
of the amount of time provided to Tung Fong for its voluntary submission. Upon closer examination, we find that
the agency provided 32 days for the original cost response, 25 days (including three extensions) for the
supplemental questionnaire (which included both sales and cost questions), and 11 days (including one extension)
for asecond cost questionnaire. Based on the above, we find that Tung Fong did have sufficient time to provide a
full cost response.
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include accurate, verifiable machine times for Tung Fong' sfittings. Therefore, petitioners argue that
because Tung Fong did not submit such machine times, Tung Fong did not act to the best of its ability.
Petitioners aso argue that Tung Fong did not demonstrate in accordance with 19 USC 1677m(e)(4)

that it did act to the best of its ability.

Department’s Position
Petitioner’ s argument that Tung Fong could have provided accurate, verifiable machine-times
has aready been reviewed and rgjected by the Court. The Court has stated:

[T]he agency’ s determination that Tung Fong could have provided “time-based” cost dlocation
data (based on “machine times’) cannot be squared with the record facts.

* % %

Thereisthus no bassin fact - much less the record - for the finding in the Commerce
Department’ s Decison memo that Tung Fong had ‘mode specific processing times avallable
and refused to ‘explain why it would not provide this information.’

* % %

Nothing in the record effectively refutes Tung Fong's dam that:

Tung Fong, an extremey smdl family-owned Philippine company, run by one person,
was not able to provide { the Commerce Department with the} requested cost data
within the limited time available given () Tung Fong'slack of a cost accounting system;
and (b) {the fact that} Tung Fong sold over 700 different types of fittings, making the
development of any allocation of cost{ s} based on observed processing timeto
produce each type of fitting difficult. PI.’s Brief a 5 (emphasis added).

* * %

In short, the record is Smply devoid of evidence to support either the Commerce Department’s
finding that Tung Fong withheld critical information thet it had in its possession, or the agency’s
finding that it would have been - as a practical matter - feasible for Tung Fong to have obtained
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actud “machinetimes’ to respond to the agency’ s request for time-based cost dlocation data
during the course of the investigetion.

See Tung Fong Industria Co., Ltd. v. United States, Court No. 01-00070, Slip Op. 04-32 (CIT April
7, 2004) at 25-27.

Based on the above statements made by the Court, we conclude that the Court has aready
firmly rgected any suggestion that Tung Fong could have provided costs based on machine times, and
thus did not act to the best of its ability. Therefore, we stand by our interpretation of the Court’s
opinion to mean that the use of adverse facts available was improper under the facts of this case, and

that the Department should use Tung Fong's cost data.

Final Results of Redeter mination

Asaresult of recdculating the antidumping margin for Tung Fong using Tung Fong's cost deta,
we have determined that the weighted-average margin for Tung Fong for the period October 1, 1998
through September 30, 1999 is 7.59 percent. Our calculations are described in the August 16, 2004
andyss memorandum from Fred Baker to thefile, on filein room B-099 of the Department of
Commerce building. Furthermore, because the margin we assigned to “dl others’ in the find
determination was based upon the margin we calculated for Tung Fong, we are dso assigning amargin
of 7.59 percent to “dl others’ as aresult of this remand redetermination. Upon afinad and conclusve
court decision, the Department will publish a notice amending the find determination reflecting the

changein the margin calculation for Tung
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Fong and “dl others,”and will dso send ingructionsto U.S. Customs and Border Protection advising it

of the new cash depodit rate for these entities.

James J. Jochum
Assgant Secretary
for Import Administration

(date)

-20-



