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FINAL RESULTSOF REDETERMINATION
PURSUANT TO COURT REMAND
SUMMARY
The Department of Commerce (“the Department” or “Commerce’) has prepared these fina

results of redetermination pursuant to the remand order from the U.S. Court of Internationa Trade

(“CIT” or “the Court”) in ALZ N.V. v. United States, Slip Op. 03-81, Court No. 01-00834 (CIT July

11, 2003) (“ALZ v. United States’). In accordance with the CIT’ s ingtructions, we gpplied the

equityworthiness methodology in existence a the time the petition was filed and based upon our
reconsderation, we determine that: (1) ALZ was equityworthy at the time of the 1985 investment and
the Government of Belgium'’s (“GOB”) purchase of ALZ N.V’s (*ALZ") common and preference
sharesin 1985 is not a countervailable subsidy; (2) Sdmar was equityworthy & the time of the 1984
investment and the GOB’s purchase of Sidmar’s' common and preference sharesin 1984 isnot a

countervailable subsidy; and (3) Sidmar was equityworthy

! Sidmar owns either directly or indirectly 100% of ALZ’svoting shares. Because ALZ isa
fully consolidated subsidiary of Sidmar, any untied subsidies provided to Sdmar are attributable to
ALZ. See Sanless Sted Plaein Coails from Belgium: Preliminary Results of Countervailing Duty
Adminigrative Review, 66 FR 20425, 20431 (April 23, 2001) (“Prdiminary Results of Review”).




in 1985, but the conversion of Sidmar’s debt to equity (OCPC-to-PB) is a countervailable subsidy
because the price paid by the GOB exceeded the adjusted market vaue of Sidmar’s common stock.
BACKGROUND

On Jduly 11, 2003, the CIT remanded to the Department its determination in the first

adminigrative review of gainless ged plate in coils from Begium. See Stainless Stedl Plate in Coils

from Bdgium: Find Results of Countervaling Duty Adminidretive Review, 66 FR 45007 (August 27,

2001) (“SSHate from Bdgium”). The countervailing duty (*CVD”) order subject to this review was

issued on May 11, 1999. See Natice of Amended Find Determindions. Stainless Stedl Plate in Coils

from Bl aium and South Africa; and Notice of Countervalling Duty Orders. Stainless Sted Plate in

Coails from Belgium, Ity and South Africa, 64 FR 25288 (May 11, 1999).

In SS Fae from Belgium, applying the Department’ s regulations as codified at 19 CFR Part

351 (2000), including the new substantive countervailing duty regulations published in the Federal

Regigter on November 25, 1998 (66 FR 65348) (herein after “1999 Regulations” as they became

effective on January 1, 1999), the Department found the following three equity programs to be
countervailable: 1) the GOB'’s purchases of Sdmar’s common and preference sharesin 1984; 2) the
GOB'’s purchases of ALZ’'s common and preference shares in 1985; and 3) the GOB’ s 1985 debt-to-
equity converson for Sdmar.

Inits remand order, the CIT directed the Department to: (1) apply the equityworthiness
methodology in existence at the time of the original petition to the 1984 and 1985 equity investments

into Sidmar, and the 1985 equity investment into ALZ; and (2) (&) more closaly scrutinize the terms of



the Memorandum of Understanding (“MOU”) regarding the purchase of Sidmar’s common and
preference shares to determine whether such document indicates a binding decision to invest; (b)
reexamine the record for any additiond evidence regarding the date upon which the GOB decided to
invest in Sdmar’ s common shares, and (¢) explain its reasoning for choosing the date it finds to be the
date the GOB decided to invest.

On August 21, 2003, the Department issued a supplementa questionnaireto ALZ and the
GOB. On September 22, 2003, ALZ and the GOB timely submitted their responsesto this
questionnaire.

The Department released for comment its draft fina results of redetermination pursuant to the
CIT sremand order (“Draft Results’) to ALZ and the GOB on November 21, 2003. The Department
received no comments on the Draft Results.

Pursuant to the CIT’ s remand ingtructions, we anadyzed the information on the record aswell as
the information provided by ALZ and the GOB. For the reasons explained below, we made changes

to the Department’ sfindingsin SS Plate from Belgium in regard to the GOB’ s 1984 and 1985 equity

infusonsin Sdmar and ALZ.
If the CIT approves these remand results, the countervailing duty rate for ALZ will be 1.36%
for the period September 4, 1998 through December 31, 1998 and 0.97% for January 1, 1999 and for

the period May 11, 1999 through December 31, 1999.

2 The submission was timely as the Department was closed on September 18 and 19, 2003,
due to hurricane Isabdl.



DISCUSSION

The Requlatory Authority Governing Equity | nfusons

In SS Fate from Bdgium, we rdied on the 1999 Regulations in our examination of the GOB’s

1984 and 1985 equity infusionsin Sidmar and its 1985 equity infusionin ALZ. See SS Plate from
Bdaium, 66 FR at 45008. We examined whether the respective companies were equityworthy or

unequityworthy at the time of the GOB’ s subscriptions. Under the 1999 Regulations, if afirmisfound

to be unequityworthy, the Department will determine a government-provided equity infusion into that

firm to be countervailable. See 1999 Regulations, 66 FR at 65373.

In determining equityworthiness pursuant to the 1999 Regulations, the Department may

examine the fallowing non-inclusive fectors:
(A) Objective andyses of the future financid prospects of the recipient firm or the project as
indicated by, inter alia, market studies, economic forecasts, and project or loan appraisas
prepared prior to the government-provided equity infusion in question,

(B) Current and past indicators of the recipient firm’sfinanciad hedth calculated from the firm's
statements and accounts, adjusted, if appropriate, to conform to generally accepted accounting
principles;

(C) Rates of return on equity in the three years prior to the government equity infuson; and
(D) Equity invesment in the firm by private invetors.

19 CFR 8§ 351.507(8)(4)(i). Additiondly, under the 1999 Regulations, the Department places greater

emphasis on the existence of pre-infuson objective analyss. In particular, the 1999 Regulations

provide that

the Secretary will request and normally require from the respondents the information and
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andysis computed prior to the infusion, upon which the government based its decison to

provide the equity infuson. Absent the existence or provision of an objective andysis,

containing informetion typicaly examined by potentid private investors congdering an equity

investment, the Secretary will normally determine that the equity infusion received provides a

countervailable benefit within the meaning of paragraph (8)(1) of this section.
19 CFR 8 351.507(a)(4)(ii).

Accordingly, in our examination of the three equity programs under remand in SS Plate from
Bdaium, we placed specific emphasis on the objective andyses relied upon by the GOB in making its
decison to invest. We found in our equityworthiness anadyss that, when objective andyses were
carried out prior to the decison by the GOB to invest in ALZ or Sidmar, these objective andyses did
not contain information typicaly examined by potentid investors, and, thus, that these programs
provided a countervailable benefit to ALZ. In another insgtance, we found that no analyss was

performed prior to the investment. These investments, aso, were determined to provide a

countervailable benefit to ALZ. (See the“Andyss’ section below for further discussion of each of

these programs and the Department’ s origind findingsin SS Plate from Belgium.)
The Court’s Decision

In ALZ v. United States, the CIT found the Department’ s gpplication of the 1999 Regulations

in SS A ate from Belgium was not in accordance with law because the Department’ s gpplication of the

1999 Regulations to equity infusions that occurred prior to those regulations took effect is tantamount to

aretroactiveremedy. The CIT dated that the “ statutory authority governing countervailing duties does
not speak directly to whether the Department can issue retroactive countervailing duty regulations.”

See ALZ v. United States, at 12. According to the CIT, the provision in the 1999 Regulations that

“explicitly addresses’ when the 1999 Regulations should apply, 19 CFR § 351.702(a)(1), only pertains




to establishing the regulations effective date. See ALZ v. United States, at 12. Specificdly, the CIT

states that 19 CFR § 351.702(a)(1) provides that the 1999 Regulations apply to dl “CVD

investigations initiated on the basis of petitions filed after December 28, 1998.” See ALZ v. United
States, at 12. However, the CIT dso found that “{a} statement that a statute will become effective on
a certain date does not even arguably suggest that it has any gpplication to conduct that occurred a an

earlier date” See ALZ v. United States, at 12 (citing Landgraf v. USI FIm Prods, 511 U.S. 244, 257

(1994); and Melex USA, Inc. v. United States, 19 CIT 1130, 1138 (1995)).

The CIT noted that in SS Plate from Belgium, the origina petition was filed on March 31,

1998, before the effective date of the Department’ s 1999 Regulations. The CIT found that the plain

language of 19 CFR § 351.702 “directly speaks to the temporal reach of the regulations and requires
that they be applied progpectively to investigations initiated on the basis of petitions filed after

December 28, 1998.” See ALZ v. United States, at 13. The CIT stated that “because that section

contains an express command regarding the tempord reach of the countervailing duty regulations, the

court must follow such language.” See ALZ v. United States, at 13.

The CIT further explained that the Department’ s regulations in effect at the time the petition in
this case wasfiled, “did not place a specid emphads on the existence of a pre-infuson anayss,
particularly one assessing the risk versus expected return on the investment.” See ALZ v. United

States, at 13. According to the CIT, “requiring such astudy now in order to find the infusons non-

3 19 CFR § 351.702 provides that “{ n} otwithstanding § 351.701, the regulation in subpart E
of this part gpply to: (1) All CVD invedtigations initiated on the basis of petitions filed after December
28,1998.” See 19 CFR § 351.702.



countervailable is an impermissble retroactive goplication of Commerce sregulaions” See ALZ v.

United States, at 21. The CIT further noted that, prior to the 1999 Regulations, if aforeign government

was cond dering making a non-countervailable equity infusion, it would focus on the past financid
indicators of a company and probably would have discounted the importance of preparing objective

andyses of future performance. See ALZ v. United States, a 14. Thus, the CIT found that the

goplication of the 1999 Regulations’ equityworthiness methodology in SS Plate from Belgium to be

“unfair” and “deprives parties of the opportunity to know what the rules are and conform their conduct

accordingly.” See ALZ v. United States at 14.

Therefore, the CIT ingtructed the Department, on remand, to gpply the equityworthiness
methodology in existence at the time the origind petition in the investigation of the 1984 and 1985
equity invesmentsinto Sdmar, and the 1985 equity investment into ALZ, was made.

The Department’ s Determination
The equityworthiness methodology in effect a the time the petition was filed was provided in

the Countervailing Duties: Notice of Proposed Rulemaking and Reguest for Public Comments, 54 FR

23366 (May 31, 1989) (“1989 Proposed Regulations”) and in the Generd Issues Appendix (“GIA”) to

the Hnd Affirmative Countervailing Duty Determination: Certain Sted Products from Audtria, 58 FR

37217, 37225 (July 9, 1993) (collectively, “Provisond Regulations”).*

“* The 1989 Proposed Regulations were never findized. However, the methodology contained
in those regulations, as amended by the GIA, was generdly followed until the adoption of the 1999
Regulations. See Prdiminary Affirmative Countervailing Duty Determination and Alignment of Find
Countervailing Duty Determination with Find Antidumping Duty Determination: Stainless Stedl Platein
Cailsfrom Bdgium, 63 FR 47239 (September 4, 1998) (“Preiminary Determingtion’).
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Conggent with that methodology, the first question in andyzing an equity infuson is whether, a
the time of the infusion, there isamarket price for newly-issued equity. Where such a price exigs, the
Department will find the equity investment to be countervailable if the market priceis less than the price
paid by the government for the same form of equity purchased directly from the firm.> Where no
market price for the shares exists, the Department determines whether the company receiving the
investment is “ equityworthy.”®

The principd criterion of the equityworthiness andyss under the Provisond Regulations is

whether areasonable private investor could expect from the firm areasonable rate of return within a

reasonable period of time. See 1989 Proposed Regulations, 54 FR at 23371. To determine whether

thisisthe case, wefirg evauate the firm’s expected future financia performance, as reflected in itsown
past performance and forecasts. See the GIA, 58 FR at 37242. Then, we examine whether a
reasonable investor, not every investor, would make the equity investment at the time of the infusion.
Seethe GIA, 58 FR at 37242.

In making an equityworthiness determination pursuant to the Provisond Regulaions, the

Department will examine the following factors, among others: 1) current and past indicators of afirm’'s

°> 19 CFR § 355.44(e)(1) of the 1989 Proposed Regulations states. “ The provision of equity
by a government to a firm confers a countervailable benefit to the extent the Secretary determines that:
(i) The market-determined price for equity purchased directly from the firm is less than the price paid
by the government for the same form of equity purchased directly from the firm; or (ii) In the event that
there is no market-determined price, the firm is not equity worthy and there is arate of return shortfall
within the meaning of § 355.49(e).” The latter part of this proposed regulation, i.e., the measurement of
the benefit of an equity infusion in an unequityworthy firm, was changed by the GIA, 58 FR 37239 -
44,

® The framework in place for andyzing a company’s equityworthiness & the time of the
investigation in this proceeding is described in the GIA at 58 FR 37244 - 50.
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financid condition caculated from that firm'’s financid statements and accounts, 2) future financid
prospects of the firm including market studies, economic forecasts, and project or loan gppraisas, 3)
rates of return on equity in the three years prior to the government equity infuson; and 4) equity
investment in the firm by private investors. See GIA, 58 FR at 37244.

Importantly, under the equityworthiness methodology of the Provisona Regulétions, the

Department does not place the same emphas's, as under the 1999 Regulations, on the existence of pre-

infusion objective andysis relied upon by foregn governmentsin making decisonsto inves. Inthe
GIA, the Department stated that “we tend to place greater reliance on past indicators as they are
known with certainty and provide aclear track record of the company’ s performance, unlike studies of
future expected performance which necessarily involve assumptions and speculation.” See GIA, 58 FR

at 37244. Also, under the Provisond Regulations, the Department is not concerned with when

governments decide to make an equity infusion, as under the 1999 Regulations, but rather with when

the equity infusion isactudly made. See GIA, 58 FR at 37244 (The Department anadlyzes a
government’ s equity infusion from the pergpective of areasonable private investor at the time of the
equity infuson).
ANALYSIS
As athreshold matter, the Department notes that 19 CFR 8 351.702(a) provides that:
Notwithstanding 8 351.701, the regulations in subpart E of this part apply to:
(1) All CVD invedtigationsinitiated on the basis of petitions filed after December 28, 1998;
(2) All CvD adminidrative reviews initiated on the basis of requestsfiled on or after the first

day of January 1999.

19 CFR 8§ 351.702(a) (2000). In ALZ v. United States, as mentioned above, the CIT found that 19




CFR 8§ 351.702 “directly spesksto the tempora reach of the regulations and requires that they be
goplied prospectively to investigations initiated on the basis of petitions filed after December 28, 1998.”

See ALZ v. United States, at 13. In thisfinding, however, the CIT did not address the language of 19

CFR 8§ 351.702(a)(2) but rather made its determination solely based on itsinterpretation of 19 CFR 8

351.702(8)(1). The Department notesthat in SS Plate from Belgium, the request for adminigrative

review was made after January 1999. Thus, pursuant to 19 CFR 8§ 351.702(a)(2), the Department

applied the 1999 Regulations in its adminidrative review of danless ged platein coils from Belgium.

See SS Pae from Bdgium.

We respectfully disagree with the Court’ s andlyss regarding Commerce' sinability to apply the

1999 Regulations. In our view, the plain language of 19 CFR § 351.702(a)(2) makesit clear that the

regulations apply to all adminigrative reviews initiated on the bass of requests filed on or after the first
day of January 1999. Moreover, the antidumping/CVD satute contemplates that Commerce can

recondder a previous determination if there is sufficient evidence of changed circumstances to warrant
the Department’ s recondderation of its origina determination. See eg., 19 U.S.C. 8§ 1675(d)(1); see

a0 Borlem v. United States, 913 F.2d 933, 939 (Fed. Cir. 1990) (the Court remanded an issue to the

agency for recondderation where intervening events may have been determinative). In the involved
meatter, it isour view that we can revigt the 1984 and 1985 equity investments into Sdmar and the
1985 equity investment into ALZ because there was a new regulation which provided a different
standard to be gpplied to the involved equityworthiness determination. As there was anew regulation,
Commerce bdlievesthat it was correct as a matter of law in gpplying that regulation to the involved
equity infusion.

10



Neverthdess, in compliance with the CIT’ singruction that the Department gpply the
equityworthiness methodology in existence a the time the origind petition in this case wasfiled, we
have rdlied upon the equityworthiness methodology as provided in the Provisond Regulations in our
reexamingation of the 1984 and 1985 equity investmentsinto Sidmar and the 1985 equity investment into
ALZ. Inthefollowing sections we address these equity infusions separatdly.

(A) The GOB’s 1984 Purchases of Sdmar’s Common and Preference Shares

In 1984, the GOB made two share subscriptions (one for preference shares and the other for

common shares) in Sdmar. In SS Plae from Belgium, we determined that the GOB decided to make
the common share subscription a the time it entered into the January 13, 1984 MOU.” See Find
Equity Infuson Memorandum,® at 3-4. We aso determined April 27, 1984, the date on which the
Nationale Maatschappig voor de Herstructurering van de Nationae Sectoren, Sidmar, and the GOB
sgned an agreement with respect to both the common and preference share subscriptions, to be the
point in time when the GOB decided to purchase Sidmar’ s preference shares. See Find Equity

Infuson Memorandum, at 4.

Based on these determinations, the Department found that two studies were performed prior to
the GOB’sdecisonto invest in Sdmar. See Find Equity Infuson Memorandum, a 4. The

Department further found that these studies were not sufficient to alow the GOB to evauate the

" On January 13, 1984, a Memorandum of Understanding (“MOU”) was signed regarding the
GOB'’s purchase of preference and common sharesin Sdmar.

8 See Memorandum to Richard W. Mordland, Deputy Assistant Secretary for AD/CVD

Enforcement entitled “Find Results Analyss of the Government of Belgium Equity Infusons 1984
Infusion in Sidmar, 1985 Infusonin ALZ, and the Converson of Sidmar’s Debt to Equity (OCPC-to-

PB) in 1985” (August 21, 2001) (“End Equity Infuson Memorandum”) at 4.
11




potentia risk versus the expected return on itsinvestment in Sidmar. Thus, the andlyses did not contain
information typicaly examined by potentid private investors conddering equity investments. See Find

Equity Infuson Memorandum, at 4. Therefore, in SS Plate from Belgium the Department determined

that the GOB’ s purchases of Sidmar’s common and preference sharesin 1984 congtituted a

countervailable subsdy within the meaning of section 771(5) of the Act. See Prdliminary Results of

Review, 66 FR at 20431.

Beforethe CIT, ALZ contested the Department’ s findings. ALZ argued that the date upon
which the Department relied in determining when the GOB decided to invest in Sidmar was not
supported by substantial evidence on the record and that the Department applied a sandard not found
initsregulations or its practice in order to determine that no adequate objective andyses existed. See

ALZ v. United Stetes, at 17.

In ALZ v. United States, the CIT found that the Department’ s reliance on asingle word® in the

preamble of the MOU to determine the date on which the GOB decided to purchase Sidmar’s
common shares to not be “ supported by substantia evidence on the record or otherwise in accordance

with thelaw.” See ALZ v. United States, at 17. The CIT sated that “on its face, the MOU does not

commit the GOB to purchase Sidmar shares; neither does it commit Sidmar to issue new shares” See

ALZ v. United States, a 18. Thus, the CIT ingructed the Department to “more closdy scrutinize the

terms of the MOU to determine whether such document indicates abinding decisontoinves . . ., to

reexamine the record for any additiond evidence regarding the date upon which the GOB decided to

° The January 13, 1984 MOU stated that [ ]
See Find Equity Infuson Memorandum, at 4.
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invest in Sdma’s common shares . . ., and explain its reasoning for choosing the date it finds to be the

date the GOB decided to invest.” See ALZ v. United States, at 19. In addition, for the reasons

articulated above in “The Regulatory Authority Governing Equity Infusons’ section, in the
Department’ s reexamination of the 1984 equity
infusonsin Sdmar, the CIT directed the Department to gpply the equityworthiness methodology in

exigence a the time the origind petition wasfiled inthiscase. See ALZ v. United States, at 21.

To comply with the CIT’s order, the Department first looked to the Find Determination'® with

regard to the 1984 equity infusion into Sdmar to ascertain whether Siddmar had been found
equityworthy or unequityworthy in that segment of the proceeding using the equityworthy methodology
that wasin place at the time the petition wasfiled. The Department did not investigate the 1984
invesments in Sdmar during the investigation because the dlegation regarding these invesments was
found to be untimely pursuant to 19 CFR § 351.301.1* Moreover, the Department did not view these
investments as a“ countervailable subsidy practice discovered in the course of a proceeding” within the

meaning of 19 U.S.C. §1677d (1994).12

10" Find Affirmative Countervailing Duty Determination; Stainless Sted Plate in Coils from
Bdgium, 64 FR 15567 (March 31, 1999) (“Find Determination’) and Notice of Amended Fina
Determinations. Stainless Sed Plate in Coils from Belgium and South Africa; and Notice of
Countervailing Duty Orders Stainless Sted Plate in Coils from Belgium, Ity and South Africa, 64 FR
25288 (May 11, 1999).

11" See Find Determination, 64 FR 15575. The Department’ s determination that the alegation
was untimely was sustained by the Court in Allegheny Ludlum Corp., v. United States, 2001 Ct. Intl.
Trade LEXIS 129 (July 18, 2001) (“Allegheny”).

12 Thisissue was addressed in Find Results of Redetermination Pursuant to Court Remand in
Allegheny Ludlum Corp. et d. v. United States Court No. 99-06-00362 (CIT June 7, 2000). The
Department’ s redetermination on remand was sustained by the Court in Allegheny.
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Asthe Department did not investigate this program in the Fina Determingtion, to collect the

required information the Department issued a supplementd questionnaire to ALZ and to the

GOB on August 21, 2003. Our andysis of thisinformation within the framework of the Provisona
Regulaions is explained below.

Under the Provisond Regulations, in analyzing whether the two 1984 GOB share subscriptions
conferred a benefit on Sidmar, and hence upon ALZ, we must determine whether the GOB investment
was inconggtent with the usud investment practice of private investorsin Belgium. As nather of
Sidmar’s common or preference shares were publicly traded, we andyzed whether Sdmar was
equityworthy.

We firg examined current and past indicators of the firm’sfinancid condition. Specificdly, we
reviewed financid and related business circumstances of Sidmar for the years leading up to the 1984
investments by examining the company’ s financid statements for 1981 to 1983 and its financid ratios
for the same period as provided by ALZ in its September 18, 2003 submission. Thisinformation
indicates that: 1) Sidmar’s operating income grew throughout the period 1981 to 1983;% 2) the

company’sfinancid results turned around from unprofitability in 1981 to profitability in 1982 and 1983,

3 |n 1981, the European sted market was subject to regulations issued by the European
Commisson. These regulations imposed production quotas on the stedl industry aimed at restoring, by
means of restrictions in supply, the right balance in the market to achieve arisein prices. Therisein
prices materidized a the concluson of the 1981 financia year and continued in place through most of
1982 (P-4 1982 financid statements) and 1983 (P-4 1983 financid statements). As of January 1,
1984, the European Commisson introduced minimum prices for most finished products sold by the
company. The company’s sales revenue reflected growth during the time period 1981 to 1984. See
ALZ’s September 18, 2003 submission.
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3) the company was able to cover interest expense for the years 1982 and 1983; and 4) the company
had positive and improving equity capital throughout this period. Moreover, dthough Sidmar’ s debt

levels remained high compared to the company’s

total assats, this high debt structure under the circumstances of the Belgium restructuring did not present

aproblem for the company to earn arate of return on equity.*

In addition, we examined two studies regarding the vaue of Sdmar. Thefirg sudy was

]."*° See Find Equity Infuson Memorandum, at

4. This study, conducted by a private accounting firm, [ ] and dated
[ ], was a“subgtantid” evauation of Sdmar. The second study, conducted by [
] and dated
[ ], wasdsoto] ]. Thisstudy, inter dia, projected

future profitability and earnings for Sdmar. See Find Equity Infuson Memorandum, at 4.

14 During the years 1981 to 1983, pursuant to the Belgian plan for restructuring, the Belgian
government assumed certain interest payments for the company and such financia expenses were not
reflected on the financia statements. In the Find Affirmative Countervailing Duty Determination:
Certain Sted Products from Belgium, 58 FR 37273 (July 9, 1993), the Department found the
assumption by the Belgian government of these interest payments to be countervailable. The
Department’ s long-standing policy is to not adjust the financia results of a company for the effects of
previoudy received countervailable government programs (See 8355.44(e)(4) of the 1989 Proposed
Regulaions). Thefinancid statements as presented for 1981 to 1983 were relied upon for the
equityworthy anadysis for the year 1984.

15 According to the report, this study was conducted to

[ ]. See Find Equity Infuson
Memorandum, at 4.
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ALZ datesin its September 18, 2003 submission to the Department that the price a which the
GOB purchased sharesin Sidmar in 1984 was determined by taking the average of the two “current
vaues’ as cdculated in the two independent studies discussed above. See ALZ’s September 18, 2003
submission, a 6. In April 1984 and September 1984, the statutory auditor gppointed for this purpose
certified that this share price was properly vaued. In addition, ALZ
dates that the European Commission found these share subscriptions to satisfy the European
Commission’s private investment sandard. See ALZ’ s September 18, 2003 submission, at 2-5.

Based on the current and past indicators of Sdmar’ s financid hedlth, aswdl asthe firm's future
financid prospects, we determine that Sidmar was equityworthy at the time of the GOB’ s share
purchases in 1984.

Asaresult of the CIT srulingsin AIMCOR v. United States, 871 F.Supp. 447 (CIT 1994)

(“AIMCOR’) and Alabama Silicon, Inc. v. United States, 912 F.Supp. 549 (CIT 1995), afinding of

equityworthiness means that the Department need not inquire further regarding the commercia
soundness of a government’ s purchases of common shares. However, in regard to shares such as
preference shares, the CIT ruled in AIM COR that the Department is required to further andyze those
investments where the shares (i.e., shares other than common shares) being purchased had specid
conditions or restrictions atached. Thus, the Department’ s finding that Sidmar was equityworthy in
1984 means that the GOB'’ s purchase of Sidmar’s common shares did not confer a benefit. However,
with respect to the GOB'’ s purchase of ALZ’s preference shares in 1984, additiond analyssis needed

for the Department to make its determination.
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These preference shares conferred different rights on the shareholders than Sidmar’ s common
shares. Specificdly, the preference shareholders were entitled to a preferred dividend of two percent
of the nomina value of the shares before dividends could be distributed to other shareholders and/or to
holders of profit-sharing bonds. The preference shareholders a so had priority
redemption/reimbursement status, in that their shares would be redeemed before others and for at least
the amount paid for them. Findly, the preference shares did not carry voting rights except in limited
circumstances.’®

The different rights conferred by the preference shares made them in certain respects more
vauable than the common shares. The priority status of these shares in terms of dividend distribution
and redemption made them superior instruments to the common shares. On the other hand, the voting
rights on the preference shares were severdly redtricted, making them inferior instruments. The picture
on dividendsis mixed: dividends on the preference shares were capped at two percent while other
shareholders could receive more than two percent, but only after the preferred dividend had been paid.

In the Find Determination, the Department examined the 1985 purchase of Sidmar’ s parts

beneficiaires (“PBs’) by the GOB (see Find Determination, at 15572). Like the preference shares

purchased in 1984, the PBs did not carry voting rights. Relying on aprior analyss of the 1985

transaction,’ the Department discounted the price of Sidmar’s common shares by 3 percent to reflect

16 The preference shares issued to the GOB in 1984 are referred to as “ preferential shares B.”
The terms of these shares are described in the “Minutes from the October 16, 1984 Shareholders
Meseting,” submitted in Appendix 12 of ALZ’s September 22, 2003 questionnaire response.

17 See Amended Find Affirmative Countervailing Duty Determinations, Certain Carbon Stedl
Products from Belgium, 62 FR 37880 (July 15, 1997).
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the lack of voting rights. Applying that same andytica framework to the 1984 purchase of preference
shares, we determine that the one clearly restrictive condition on the 1984 preference shares, i.e., the
limited voting rights, would yield an adjusted share price of Begian Franc (“BF’) [ 1.2 Since
the price paid by the GOB for the preference shares (BF [ ]/per share) was sgnificantly less
than the adjusted common share price, we determine that Sdmar did not receive a benefit from the
GOB'’s purchase of preference sharesin 1984.1°

Sincethe CIT directed that the Department gpply the equityworthiness methodology in effect at
the time the petition was filed, we do not believe that we need to address the Court’ s additional
ingructions that the Department: (1) determine whether the terms of the MOU regarding the purchase
of Sidmar’s common and preference shares indicates a binding decison to invest; (2) reexamine the
record for further evidence on the date when the { GOB} decided to invest in Sidmar’s common
shares, and (3) explain the Department’ s reasoning for choosing the date it found to be the date the
GOB decided to invest. Asexplained above, under the equityworthiness methodology of the
Provisond Regulations, the Department does not place the same emphasis, as required under the 1999
Regulaions, on the existence of pre-infusion objective andyss. See GIA, 58 FR at 37244. The

Department is dso not concerned with when governments decide to make an equity infusion, as under

18 The price paid for Sidmar’s common sharesin 1984 was BF [ ]/share. The prices
for the common and preference shares purchased in 1984 are found in Appendix 11 of ALZ’'s
September 22, 2003 questionnaire response.

19" A benefit would occur only if the GOB had paid a premium for Sidmar’ s preference shares.
See 19 CFR 8§ 355.44(e)(1)(i) of the 1989 Proposed Regulations.
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the 1999 Regulations, but rather with when the equity infuson is actudly made. See GIA, at 37244

and see a0, page 8 of this remand redetermination.

Therefore, based on our analysis described above (see pages 14-18 of the remand
redetermination), pursuant to the Provisona Regulations, we determine that Sidmar was equityworthy
in 1984. Furthermore, we determine that the GOB did not pay a premium for the preference sharesiit
purchased in 1984. Consequently, the GOB’s 1984 purchases of common and preference sharesin
Sdmar were consstent with the usud investment practice of private investors in Belgium and these
equity infusons are not countervailable subsidies

(B) Conversion of Sidmar’s Debt to Equity (OCPC-to-PB) in 1985

Between 1979 and 1983, the GOB assumed the interest costs associated with medium- and
long-term loans for certain stedl producers, including Sdmar. In exchange for the GOB’ s assumption
of financing costs, Sdmar agreed to the conditiond issuance of convertible profit sharing bonds
(“OCPCs’) to the GOB. In 1985, Siddmar and the GOB agreed to substitute parts beneficiaires
(“PBs’) for the OCPCs.

In SS A ate from Belgium, the Department reexamined this debt-to-equity converson using the

1999 Regulations rather than the regulations previoudy in effect a the time of the investigation (i.e., the

Provisond Regulations). Accordingly, the Department’ s analysis focused on the objective studies on
the record that were performed before the GOB’ s decision to accept the debt-to-equity conversion.
The Department determined that these studies either did not contain the type of information a private

investor would rely upon in making adecison to invest or did not adequately address the 1985
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investment (specificaly, these studies did not address the terms of the PBs, the likelihood that returns
would materidize, or other invesments having smilar leve of risk).

The CIT ingtructed, for the reasons articulated above in “ The Regulatory Authority Governing
Equity Infusons’ section, that the Department reexamine the GOB’s 1985 equity infusion in Sidmar,
gpplying the equityworthiness methodology in exisence a the time that the origind petition was filed.

Furthermore, the CIT found that the Department’ s requirement in SS Plate from Belgium that the

objective studies conducted (1) be prepared for the particular transaction at issue, and (2) provide an
andysis of other investment options, not to

be in accordance with the Department’ s past practice as articulated in Wire Rod from Trinided and

Tobago.?

According to the CIT, Wire Rod from Trinidad and Tobago makes two reevant points. Firs, if

no new evidenceis provided that would cause the Department to change its previous determination, the
Department will rely on its past determinations. Second, studies conducted prior to an equity infusion
do not have to contain anaysis of other investment options nor be contemporaneoudy conducted.?
According to the CIT, the Department’ s treetment of Sidmar’ s studies as inadequate represents a

departure from the Department’ s prior practice as articulated in Wire Rod from Trinidad and Tobago.

2 Prdiminary Affirmative Countervailing Duty Determination and Preliminary Negative Critical
Circumgtances Determination: Carbon and Certain Alloy Sted Wire Rod from Trinidad and Tobago,
67 FR 6001 (February 8, 2002) (“Wire Rod from Trinidad and Tobago”) and Find Affirmative
Countervailing Duty Determination: Sted Wire Rod from Trinidad and Tobago, 62 FR 55003
(October 22, 1997) (“1997 Wire Rod from Trinidad and Tobago”).

21 In Wire Rod from Trinidad and Tobago, the Department’ s determination of equityworthiness
relied on studies that were not conducted for the purpose of the equity infusion at issue and were
conducted five years earlier. See Wire Rod from Trinidad and Tobago, 67 FR at 6006.
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Therefore, the CIT ingtructed the Department to provide “amore persuasive explanation” than the one

provided in SS Plae from Belgium. See ALZ v. United States, at 26.

In the Find Determination, we determined that the GOB’ s initid assumption of interest costs

was specific under section 771(5A) of the Tariff Act of 1930, as amended (“the Act”). Furthermore,
we determined that the OCPCs were properly classifiable as debt and that the conversion of OCPCs
to PBs condtituted a debt-to-equity converson. Comparing the price paid for the PBs to an adjusted
market value of Siddmar’s common stock, we determined that the debt to equity conversion provided a
benefit to Sdmar as the share transactions were on terms incons stent with the usud practice of a

private investor. See Find Determination, 64 FR a 15572. Therefore, in the investigation the

Department found this program to congtitute a countervailable subsidy.

In ALZ v. United States, the CIT ordered the Department to apply the equityworthiness

methodology in existence a the time of the origind petition in the investigation. See Judgement Order

of ALZ v. United States. The CIT noted that in Wire Rod from Trinided and Tobago, the Department

dated that it will rely on its past determinations if no new evidence is submitted that would changeits

ealier determination. See ALZ v. United States, at 26 and Wire Rod from Trinidad and Tobago, 62

FR at 6006.
Regarding the 1985 equity investment, the Department has never made afinding that Sdmar

was equityworthy or unequityworthy in that year. In Find Affirmative Countervaling Duty

Determination: Certain Sted Products from Belgium, 58 FR 37273, 37277 (July 9, 1993) (1993

Certain Stedl Products), the Department found that this equity purchase was not countervailable

because;
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As gated previoudy, we did not initiate an equityworthiness investigation with respect
to Sidmar. Therefore, we have determined that the GOB'’ s conversion of its debt to
equity does not provide a countervailable benefit to that company.

The Department’ s determination in 1993 Certain Sted Products was challenged inthe CIT and on

remand the Department found that the GOB had paid a premium for the PBs, following the

methodology from the above-cited AIMCOR decision.?? However, while a benefit was found, there

was no investigation of whether Sidmar was equityworthy in 1985. Similarly, in the Find Determination
(regarding stainless sted plate in coils) the Department did not make a finding regarding Sdmar’'s
equityworthinessin 1985. Instead, the Department adopted the andysis performed in the earlier
redetermination on remand. Consequently, the equityworthiness analysis the Court has requested is
being conducted here for the firgt time.

As discussed above in connection with the 1984 equity investments in Sidmar (see Section A of
this remand redetermination), the company performed well in 1982 and 1983, and that continued into
1984. Specificaly, in 1984 Sidmar continued to see growth, remained profitable, showed an ability to
cover itsinterest expenses, and had positive and improving equity capital. As aso discussed above
(see Section A of this remand redetermination), there are two outside studies on the record (

[ ]) that were conducted to determine Sdmar’ s value dong
with two reports from the statutory auditor that certified that these studies properly vaued Sidmar’s

shares. We examined these studies, as explained in Section A of this remand redetermination, and

22 See Geneva Stedl, et. al. v. United States, 914 F. Supp. 563 (CIT 1996). Asaresult of
these rulings by the CIT, the Department amended its find determination (see Amended Findl
Affirmative Countervailing Duty Determinations, Certain Carbon Stedl Products from Belgium, 62 FR
37880 (July 15, 1997)).
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found that the first sudy was a“ substantid” evauation of Sidmar and that the second study, which

provided an evduation of Sidmar as well, aso projected the future profitability and earnings for Sidmar.

Basad on the current and past indicators of Sdmar’ s financid hedth, aswell as the firm’s future
financid prospects, we determine that Sidmar was equityworthy at the time of the GOB’ s share
purchases in 1985.

Having made this determination, it is necessary to continue the andyss under the AIMCOR
framework described above. Thisis precisaly the methodology employed by the Department in

Amended Find Affirmative Countervailing Duty Determinations;, Ceartain Carbon Sted Products from

Bdgium, 62 FR 37880 (July 15, 1997) and the Find Determination Therefore, to measure the benefit

from the debt-to-equity converson, we cdculated the premium paid by the government asthe
difference between the price paid by the government for the PBs and the adjusted market price of the
common shares. We then applied the Department’ s standard grant methodology? and divided the
benefit attributable to the period of review (“POR”) by Sdmar’ stota consolidated sales during the
POR. On this bas's, we determine the countervailable subsidy to be 0.47 percent ad valorem.
(C) The GOB 1985 Purchase of ALZ’s Common and Preference Shares
In 1985, the GOB made three share subscriptionsin ALZ: one for common shares and two for

preference shares. In SS Plate from Belgium, the Department re-initiated an investigation of these 1985

share subscriptions based on the change in equity methodology in the 1999 Regulations. See

Prdiminary Reaults of Reviaw, 66 FR at 20428. Based on our review of the information on the record,

23 See 19 CFR 8§ 355.49(b) of the 1989 Proposed Regulations.
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we determined in SS Plate from Belgium that there was no objective study performed of ALZ prior to

the GOB'’ s investment decision. Therefore, we determined that the GOB's purchases of ALZ's
ordinary and preferred shares in 1985 congtituted a countervailable subsidy. See page 4 of thisremand
redetermination.

ALZ argued that the Department may not retroactively apply achanged rule to facts that

occurred prior to the rule's promulgation. See ALZ v. United States, at 10-11. The CIT agreed with

ALZ. For the reasons articulated above in “ The Regulatory Authority Governing Equity Infusions’
section, the CIT directed the Department to apply the equityworthiness methodology in existence at the
time of the origind petition in its investigation of the 1985 equity investmentsin ALZ.

In the Find Determination, we andyzed the circumstances of these investmentsin accordance

with the equityworthiness methodology as provided in the Provisona Regulaions because we found

that neither of ALZ’s common or preference shares were publicly traded. We found that the vaue at
which the GOB purchased shares in ALZ was determined by two separate studies as discussed in

ALZ's shareholders meeting of September 26, 1985. See Prdiminary Determingtion, 63 FR at

47242. These studies were performed by an independent accounting firm and a group of experts
sdected by ALZ.?*  In addition, during the investigation the Department performed its own examination
of ALZ sfinancid hedlth at the time of the stock purchases. Based on the Department’ s review of the

record and its andyss of ALZ’sfinancid hedlth, we found that ALZ was equityworthy in 1985 in the

24 |n the Find Determination, we found that factors that would provide a commercid rationae
for investment were consdered in the study conducted by the independent accounting firm. See ALZ
Preference Shares Memo, at 4.
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Find Determination See Memorandum from Team to Richard Mordand, “ALZ Preference Shares,”

public version, dated March 19, 1999 (“ALZ Preference Shares Memao”).

As the Department explained in the Find Determination, consistent with the standard

edablished in AIMCOR, this finding of equityworthiness meant that the Department need not inquire
further regarding the commercid soundness of the GOB' s purchase of Sdmar’s common shares. See

Prdiminary Determination, 63 FR at 47242. Therefore, in the Find Determination, we determined that

the GOB'’s 1985 purchase of common shares was cong stent with the usud investment practice of
private investorsin Belgium.
With respect to ALZ' s preference shares, dthough the record evidence was “mixed,” on

balance, we determined in the Find Determination thet the terms at which the GOB ultimately

purchased the preference shares was cong stent with the usual investment practice of private investorsin

Bdgium (see ALZ Preference Shares Memo). See Find Determination, 64 FR at 15570.

Asthe Department applied the Provisond Regulaions instead of the 1999 Regulations for
these find results pursuant to remand, and as no new information was placed on the record in SS Plate
from Begium, there is no new information or evidence of changed circumstances to warrant a

reconsderation of the Department’ s determination from the Find Determination  See Wire Rod from

Trinidad and Tobago, 62 FR at 6006. Therefore, in accordance with the CIT’ singruction that the

Department gpply the equityworthiness methodology in effect a the time the petition wasfiled, for these
find results pursuant to remand, we determine that the GOB’ s 1985 purchase of common and

preference shares was consstent with the usud investment practice of private investors in Belgium.
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Accordingly, wefind that ALZ was equityworthy in 1985 and that these equity infusons are not
countervailable subsidies.
FINAL RESULTS OF REDETERMINATION PURSUANT TO REMAND

Asaresult of this remand, we have reca culated the company-specific margin for ALZ. For the
period September 4, 1998 through December 31, 1998, we determine the recal culated net subsidy rate
for ALZ to be 1.36%; for January 1, 1999 and for the period May 11, 1999 through December 31,
1999, we determine the recal culated net subsidy rate for ALZ to be 0.97%. (In accordance with
section 703(d) of the Act, countervailing duties will not be assessed on entries made during the period

of January 2, 1999 through May 10, 1999. See SS Hate from Belgium, 66 FR at 45009.)

These find results pursuant to remand are being issued in accordance with the order of the CIT

iNALZ N.V. v. United States, Slip Op. 03-81 (CIT July 11, 2003).

James J. Jochum
Assistant Secretary
for Import Administration

Date
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