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FINAL RESULTS
PURSUANT TO REMAND

SUMMARY AND BACKGROUND
The Department of Commerce (“ Department”) has prepared these fina results pursuant to
the remand order from the United States Court of Internationd Trade (“CIT”) in CITIC Trading

Company Ltd. v. United States of Americaand ABC Coke, et d., Crt. No. 01-00901, Slip Op. 03-

23 (CIT March 4, 2003) (“CITIC Trading Co.").

Firg, in accordance with the CIT' s instructions, we have re-examined the remanded issues of

the Hnd Determination See Find Determination of Sdes a Less Than Fair Vaue Foundry Coke

Products From The Peopl€' s Republic of China, 66 FR 39487 (July 31, 2001) (“Eina Determingtion’)

and accompanying 1ssues and Decison Memorandum (“Decison Memo”). Specificaly, we have (1)

clarified our choice of surrogate value for coking cod; (2) explained our reasoning behind finding that
foreign producers reported coa usage amounts subsequent to washing; (3) revised our use of adverse
inferences based on non-cooperation by producers shut-down by the People€' s Republic of China

(“PRC”) government; (4) explained our reasoning behind not using surrogate vaues from related cod



mines, and (5) explained our interpretation of the scope language for Snochem.

On July 31, 2001, the Department published its Find Determination, covering the period of

investigation (“POI”), January 1, 2000, through June 30, 2000. Thisinvestigation involved ABC Coke,
Citizens Gas & Coke Utility, Erie Coke Corporation, Soss Industries Corporation, and Tonawanda
Coke Corporation (collectively “Petitioners’), and CITIC Trading Co., Ltd. et d. (“Respondents’).

Respondents contested various aspects of the Find Determination

On March 4, 2003, the Court issued its opinion with regard to the issues raised by
Respondents. Inits decision, the Court remanded to the Department five aspects of the Find
Determination for reconsideration: (1) with respect to the Department’ s use of the surrogate vaue for
coking cod, the Court ordered the Department to resolve its internd incongstencies and select
surrogate vaues that are sufficiently contemporaneous and consistent with the objectives of 19 U.S.C.
81677b©); (2) with respect to the Department’ s finding that foreign producers reported cod usage
amounts subsequent to washing, the Court ordered the Department to either make an adjustment
reflecting its use of unwashed coa amounts, or provide a reasonable explanation and substantial
evidence for its finding on washed cod inputs; (3) with respect to Department’ s use of adverse
inferences based on non-cooperation by producers, the Court ordered the Department to include
Respondents’ list submission in the record and use non-adverse facts available to determine the normal
vaues for shut-down producers; (4) concerning the Department’ s refusal to use surrogate vaues from
related coa mines, the Court ordered the Department to properly determine whether it was appropriate
to apply afactors of production methodology to the cod produced by the related cod mines; and (5)

the Court found that the Department’ s interpretation of the scope language was contradictory and



ordered the Department to elther provide reasoning for its interpretation of the scope language or resort
to its previous interpretation of the language, consstent with prior practice.

On May 15, 2003, the Department released its draft fina results pursuant to the
CIT sremand order (“Draft Results’) to the moving Respondents CITIC Trading Co., Ltd. (“CITIC"),
Sinochem Internationd Co., Ltd. (“Snochem”), and Minmetas Townlord Technology Co., Ltd.
(“Minmetals’), and to Petitioners. On May 21, 2003, the Department received comments on the Draft
Results from Petitioners and Respondents. On May 23, 2003, the Department received rebuttal
comments on the Draft Results from Petitioners. The Department has addressed Petitioners and
Respondents comments below.

If the CIT gpproves these remand results, the weighted-average antidumping margin for CITIC
will be 47.62% and the weighted-average antidumping margin for Sinochem will be 103.26%. The

welghted-average antidumping margin for Minmetals did not require adjustment.

DISCUSSION
Issue l: Coking Coal Surrogate Value
Summary

The Court ingructed the Department to “resolve itsinterna inconsstencies’ regarding (1) its
selection of surrogate vaues that are “ sufficiently contemporaneous’ to the period of investigation, and
(2) the Department’ s use of inflated vaues.

The Department has determined that the impression of ‘inconsgstencies’ and questions relating

to contemporaneity are both due to clerical errors by the Department. In its Find Decison



Memorandum, the Department inadvertently midabeled the dates used to obtain the surrogate value for
coking cod. In particular, the Department used Indian import statistics from April through September

2000, to caculate the surrogate value for coking coal. The Federa Register notice dlearly stipulates the

period used in severd ingances. However, confusion arose, in part, from the Department’ s inadvertent

midabeling of the time period in its Find Andyss Memoranda, where the Department used an updated

time period from the Prliminary Determination, but continued to cite the previoustime period in its

Find Andyss Memoranda® Moreover, the confusion continued because the Department failed to put

on the record copies of pages from Indian import statistics that were used to caculate the surrogate
vaue.

This clerica error caused incons stencies on the record regarding the time period used for
caculaing the surrogate vaue. The Department has corrected the inconsstency with regard to the time
period of data used to vaue coking coa and the dates on the record are now consistent.

Inlight of these ministerid errors, the Department reconsidered its determination on the use of
Indian import Satistics as a surrogate vaue for coking cod for the POl and found that no recalculation

is necessary.? The Department finds that the surrogate value used in the Find Determinationwas, in

! See Andysisfor the Find Resullts of the Antidumping Duty Investigation of Foundry Coke
from the People’s Republic of China (“PRC”): Minmetals Townlord Technology, Ltd. (“*Minmetas’),
dated July 23, 2001; Andyssfor the Find Determination of Foundry Coke from the Peopl€' s Republic
of China (“PRC"): Sinochem, dated July 23, 2001; Anayssfor the Find Determination of Foundry
Coke from the People’' s Republic of China (*PRC”): CITIC, dated July 23, 2001 (collectively “Find
Andyss Memorandd’).

2 Because Shanxi Dgjin is not party to thislitigation, the Department is leaving al issues with
respect to it undisturbed from the Andysis for the Final Determination of Foundry Coke from the
Peopl€e' s Republic of Chinar Shanxi D4jin International (Group) Company (“Shanxi Dgjin”), dated July
23, 2001; and Anaysisfor the Amended Find Determination of Foundry Coke from the People's
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fact, sufficiently contemporaneous with the POI, congstent with the objectives of 19 U.S.C.

81677b©), and otherwise appropriate for valuing the coking coa used by Respondents.

Analysis

Inits Find Andyss Memoranda for Respondents CITIC, Sinochem, and Minmetds, the

Department used Monthly Statistics of the Foreign Trade of Indiafrom April through September 2000,
to derive the surrogate value for coking cod, but inadvertently midabeled the time period from which

the surrogate value was derived. See Find Analyss Memoranda. The Department mistakenly stated in

its Find Analysis Memoranda that Indian import statistics from April 1998 through May 1999, were

used to calculate the surrogate value for coking cod of $45.54. Seeid. Comparing the datafor both
time periods evidences the dericd nature of this mistake: only the Indian import satigtics from April
though September 2000, yield $45.54.2 Thus, only the dates on the Department’ s cal culation sheets

were midabeled. The Department has corrected the midabeled dates in its Andysis for the Draft

Remand Results Memoranda to reflect the actual time period used (April through September 2000)

and attached the source data from the Indian import statistics used by the Department to value the

coking cod input.*

Republic of China: Shanxi Dgjin Internationd (Group) Company (“Shanxi Dgjin”), dated August 24,
2001.

3 We cdculated $45.54 by dividing the total value of Imports to India (after deducting imports
from the nonmarket economies, the PRC and Russia) by the total quantity of Importsto India. We then
converted the figure into U.S. dollars using the conversion rate of 0.02278 Indian Rupees per U.S.
Dallar.

4 See Andysisfor the Draft Remand Results of Foundry Coke from the People's Republic of
China (“PRC"): Minmetds Townlord Technology. Ltd. (“Minmetds’), dated May 14, 2003; Andyss
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The inconsstent references to inflated and uninflated surrogate vaues are dso attributable to

clericd migakes. Inthetext of the Find Andyss Memoranda, the Department erroneoudly referred to

an inflated surrogate vaue of $59.82, however, in Attachment | to the Find Andysis Memoranda,

which shows caculations deriving $45.54, an uninflated surrogate value for coking cod of $45.54 is

clearly liged. See Find Andyss Memoranda. Since the surrogate value for coking cod overlaps with

the POI, there is no need to inflate the surrogate value; we will use the uninflated vaue of $45.54 and

will correct the Find Andyss Memoranda to reflect the uninflated vaue.

The Department relied on Indian import statistics, which it determined to be the best

information available, to vaue coking cod inits Fina Determingtion The Indian import satistics have

been used in a number of antidumping investigations and reviews of the PRC, demondtrating their
reliability and appropriateness as surrogate values. Furthermore, Indiawas selected as the primary
surrogate country because (1) Indiais a alevel of economic development comparable to the PRC, and
(2) of the countries a alevel of economic development comparable to the PRC, Indiaisthe largest

producer of foundry coke, the subject merchandise. See Surrogate Country Selection Memorandum

to The File from James Doyle, Program Manager, dated February 27, 2001 (“Surrogate Country

Memorandum”).
Additiondly, we find the surrogate vaue for coking cod derived from the Indian import

datistics to be more gppropriate than the coking cod vaueslisted in Coa Week Internationd,

for the Draft Remand Results of Foundry Coke from the Peoplée’s Republic of China (“PRC”):
Sinochem, dated May 14, 2003; and Andysisfor the Draft Remand Results of Foundry Coke from the
Peopl€' s Republic of China (“PRC"): CITIC, dated May 14, 2003 (collectively “Andysis for the Draft
Remand Results Memoranda’).




provided by Respondents. See Respondents Additional Surrogate Comments. Respondents asked

the Department to derive coking cod prices from abasket of countrieslisted in Coal Week
Internationd: South Africa, Indonesia, Colombia, Venezuela, and Poland. Using an average coking
cod vaue from this basket of countries is ingppropriate because the Department cannot determine if the
vaueisfrom acountry a aleve of economic development comparable to the PRC. Additiondly,
while there isavaue for coking cod from Indonesia, one of the countries congdered by the
Department to be a aleve of economic development comparable to the PRC, there is no evidence on

the record that Indonesiais asignificant producer of foundry coke.  See Memorandum from Jm

Dovyle, Program Manager, to Edward C. Y ang, Office Director: Sdlection of a Surrogate Country, at

page 2 (February 20, 2001). Therefore, Indonesia does not meet one of the two Satutory criteriaof an
goppropriate surrogate country. Moreover, we have ardiable and publicly available vaue from India,
our primary surrogete country in this investigation, and the values are sufficiently contemporaneous
because they overlap with half of the POI. While the Department has in other cases used surrogate
vaues from an dternative country if vaue inputs from the first choice surrogete are (1) unavailable, (2)
not sufficiently contemporaneous, (3) of poor qudity, and (4) otherwise unrdiable, in thisinvestigation it
IS not gppropriate since Respondents provided no evidence that the Indian import tatistics for coking
cod are unreliable and aberrationd, nor that they represent a different qudity of coking coa than that
used by Respondents.

In addition, the coking coa price from the Indian producer, Bharat Coking Codl, isaso

inappropriate. We stated in our Prdliminary Determination that the coking cod vaue provided by

Respondents “was for asgnificantly lower qudity of coking cod than that which is actualy used by



foundry coke producers.” See Notice of Preliminary Determination of Sdes at Less Than Fair Vaue:

Foundry Coke from the People’s Republic of China, 66 FR 13885, 13890 (March 8, 2001)

(“Priminary Determination’). Respondents have agreed with this determination. See Respondents

May 1, 2001, submission, a page 5. Therefore, the Indian import statistics continue to be the most
appropriate source for vauing coking cod in the PRC.

The Department relied on a surrogate vaue for coking cod that was dso sufficiently
contemporaneous with the POI. The Department applied surrogate vaues from the period, April
through September 2000, which does not vary subgtantialy from the POI, January 1, 2000 through
June 30, 2000, and, in fact, overlgps with the POI exactly by three months (April, May, and June
2000) and follows the POI by three consecutive months (July, August and September 2000). The
Tariff Act of 1930, as amended (the “Act”) does not indicate the time periods from which surrogate
values must be taken, nor doesiit require that the time periods to be exactly contemporaneous. See
Section 773(c)(4). However, the Department’s practice isto use surrogate vaues from a period
contemporaneous, or a period as closaly contemporaneous as possible, with the POI.

The Department exercised reasonable care in finding a surrogate vaue for coking cod that is
gppropriate to the coa used by Respondents, publicly available, reiable, and contemporaneous. In the

Prdiminary Determination, the Department used Indian import statistics from 1998, through 1999,

which were subsequently updated for the Final Determination when more contemporaneous data from

April through September 2000 was available. Although the surrogate vaue for coking cod is not
perfectly contemporaneous with the POI, the Indian import statistics for April through September 2000

were the most recent and appropriate information readily available to the Department.



Issue2: Washed Coal Inputs
Summary

We have reconsidered our determination that the foreign producers reported coa usage
amounts subsequent to washing, and found that no recalculation is necessary. The Department
continues to find substantial evidence in the record that the reported cod usage amount represents

washed cod and was therefore properly valued in the Department’ s normal value calculation.

Analysis

In our Find Determination, we determined that Respondents reported coking coa inputs at

stages subsequent to washing. See Decison Memo, at Comment 2. In the CIT remand order, the

Court ordered the Department to articulate the basis for its find determination that the Respondents
reported the volume of washed cod, rather than unwashed cod for its factors of production. The

Court did so because while in the Decison Memo, the Department stated that “{1t} is evident from

Respondents' questionnaire responses, and we further confirmed at verification, that Respondents

reported coking coa input quantities at the stage subsequent to cod washing,” the Decison Memo did

not clearly articulate the bases of this determination. See id.
The Department’ s conclusion was based on substantia evidence obtained during the

verification of the foreign producers. The Department’ s Beizhang Verification Report states that

“Beizhang officias sated that { some cod} islost during the cod washing or coke making process.”

See Memorandum from Alex Villanueva, Import Compliance Specidist, to James C. Doyle, Program




Manager for the Verification of the Response of Wenshui County Beizhang Xianghe Coking Co., Ltd,

(“Beizhang”) with Regard to the Production of Foundry Coke, at page 7 (May 24, 2001) (“Beizhang

Veification Report”). At verification, we confirmed the amount of cod purchased by Beizhang and the

amount of cod consumed by Beizhang during the POI. See Beizhang Verification Report, a Exhibit B-
11, and verified that the difference between the amount purchased and the amount consumed isthe

same quantity of cod lost during the cod washing or coke making process. See Beizhang Verification

Report, at page 7 and Exhibit B-11. This post-washing figure listed as* consumed” is then listed on
Beizhang' s factor utilization sheet as the amount of cod used to make the POI’ s production quantity of
coke. See Beizhang's January 16, 2001, Section D response, a Exhibit 4. Thus, snce Beizhang
reported its cod usage amount based on the amount of coal consumed by Beizhang, which included
documents demongtrating the quantity of cod lost during the cod washing or coke making process, the
Department correctly determined that Beizhang reported its coa usage amount subsequent to washing.
Seeid”®

Smilaly, a the verification of Tayuan Genyang Indugtrid Company, Ltd. (“TG”), the

verification exhibits show that TG dso reported cod usage amounts subsequent to washing. Inthe TG

Veification Report, a Exhibit TG-5, the “ Raw Materids Inventory Worksheet for the Company,” lists

quantities of cod withdrawn from inventory and a quantity of cod mud withdrawn from inventory for

June. See Memorandum from Alex Villanueva, Import Compliance Specidid, to Janes C. Doyle,

Program Manager for the Verification of the Response of Taiyuan Genyang Industriad Company, Ltd.

5 The cod consumption quantity listed in Exhibit B-11, “Summary of Cod Input,” isidenticd to
the coa consumption quantity listed in the* Inputs and Output Table” of Beizhang's January 16, 2001,
Section D response, at Exhibit 4.
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(“TG") with Regard to the Production of Foundry Coke, Exhibit TG-5 (May 24, 2001) (‘TG

Verification Report”). According to TG's January 16, 2001, Section D questionnaire response, TG's

reported usage amount of cod for Juneis equa to the sum of dl quantities of cod withdrawn from
inventory for June after deducting the quantity of cod mud withdrawn from inventory for June. See
TG s January 16, 2001, Section D questionnaire response, at Exhibit 4. Coa mud is a byproduct of
the cod washing stage. Thus, TG reported an amount of cod usage subsequent to washing, since it
subtracted the amount of coa mud from its cod usage amount.

The Department has conducted a thorough review of the record of this proceeding and found
substantial data on the record that indicates that the Chinese producers reported coa subsequent to
washing as discussed above. Of the three producers that the Department verified, the evidence clearly
shows that two of the producers reported cod subsequent to washing. While there isno smilarly clear
information for the other foreign producers, the record shows that al the Respondents used identical
methods in reporting their coa usage amounts to the Department according to their Section D
responses and supplementa responses, using “Input and Output Tables” which show the actud inputs
for each month during the POI. Furthermore, Respondents have provided no evidence to substantiate
their claim that the foreign producers reported coa usage amounts prior to the cod washing stage of the
production process. In antidumping proceedings, Respondents “have the burden of creating an
adequate record to assst Commerce's determinations.”® Therefore, since two of the foreign producers

verified by the Department reported cod usage amounts subsequent to washing, and given the

® See NSK Ltd. V. United States, 919 F. Supp. 442, 449 (CIT 1996); Tianjin Machinery Import &
Export Corp. V. United States, 806 F. Supp. 1008, 1015 (CIT 1992). See aso Mannesmannrohren-
Werke v. United States, 120 F. Supp. 2d 1075, 1087 (CIT 2000).
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extremely smilar production processes reported by the coke producers, and the identical reporting
formsfilled in by the coke producers, the Department acted reasonably and based on substantia
evidence when it inferred that dl of the foreign producers reported coa usage amounts subsequent to
washing.

We dso find that petitioners assertion that the coa washing process resultsin losses as high as
40 to 50 percent asimpurities in the cod are washed away does not reflect the foreign producers
actua lossesfor cod washing. See U-Met of PA, Inc. Case Brief, at 3-4 (June 12, 2001).
Petitioners assertion was an unsupported assertion for which no factua basis was presented, and is
directly contradicted by the actud, verified information on the agency record. Bezhang'sand TG's
reported amount of cod lost during the POI to the cod washing or the coke making processisa

verified amount, supported by these companies production records.

Issue 3: Non-cooper ation of Producers Shut-down
Summary

Asinstructed by the Court, we have accepted alist provided by Respondents on behdf of th
PRC government of shut-down foundry coke producers (the “ Conclusion Report”), reconsidered our
determination on the use of adverse facts available for the non-cooperation of producers shut-down by
orders of the PRC government, and found that a recalculation is necessary for certain suppliers of
foundry coke. Because the Concluson Report fals to demondtrate that dl of the Respondents non-
responding suppliers were shut-down for environmenta reasons, we find that it is only gppropriate to

use non-adverse inferences for those producers named on the ligt (1) to the extent that these correlate
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to the companies that supplied CITIC, Minmetals, and Sinochem, or (2) who submitted documentation
on the record substantiating their clams. As a non-adverse finding, we will use aweighted-average of
the caculated normal values for each exporter. We will continue to use adverse inferences for non-
cooperating producers not proven to be identified in the Concluson Report or who failed to submit

documentation of their shut-down.

Analysis

The Department will gpply non-adverse facts available to those suppliers who are listed in the
Conclusion Report, or for whom the Respondents supplied other specific documentation of their shut-
down. The Department continuesto find that Snochem did not cooperate fully in providing Section D
questionnaire responses from its suppliers or providing the Department with evidence thet its certain
suppliers were shut-down because there is no evidence on record to: (1) prove that certain suppliers
were shut-down, or (2) evince that Sinochem acted to the best of its ability to provide the Department
with additiond information about its suppliers. Thus the Department’ s gpplication of adversefectsis
gppropriate for certain of Sinochem’s suppliers.

Section 776(8)(2) of the Act providesthat if an interested party or any other person: (1)
withholds information that has been requested by the administering authority; (2) failsto provide such
information by the deadlines for the submisson of the information or in the form and manner requested,
subject to subsections ©)(1) and (e) of section 782; (3) significantly impedes a proceeding under this
title; or (4) provides such information but the information cannot be verified as provided in section

782(1), the Department shall, subject to section 782(d) and (€) of the Act, use the facts otherwise

13



available in reaching the gpplicable determination.

CITIC provided aletter from one non-responsive producer confirming its non-cooperation
because it no longer produced foundry coke. Therefore, we applied non-adverse inferences. Since
CITIC had no other non-responsive producers, we did not use adverse facts available to vaue any of
its suppliers normd vaues.’

For Sinochem, on April 1, 2003, the Department requested that Respondents provide the list of
producers who were shut-down by the PRC government and which the Department had rejected
during verification. On April 22, 3003, the Department received the PRC Conclusion Report list of
producers from the Respondents. On April 22, 2003, the Department requested further clarification
from Respondents of the Conclusion Report. On April 29, 2003, the Department received a response
from Respondents in reference to the Conclusion Report.  For Sinochem'’ s suppliers who submitted
|etters confirming that they are no longer producers of foundry coke or who were named in the PRC
Conclusion Report, the Department used non-adverse inferences. For certain other suppliersto
Sinochem, where no documentation exigts to corroborate their shut-down, the Department’s
application of adverse inferences is appropriate.

As non-adverse facts available, the Department used a welghted-average norma value
caculated from the responsive producers for each exporter for those producers who submitted letters

confirming they are no longer producers of foundry coke or were listed in the Concluson Report. The

" Minmetals had only one supplier, who also participated in the Department’ s investigation, and
thus, Minmetals normal value from the Fina Determination represents a fully calculated norma value
without adverse inferences.
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Department then used the adjusted normal value to caculate a new weighted-average dumping margin
for CITIC and Sinochem. The Department did not dter its normd vaue caculations for the non-
responsive suppliers who were not contained on the list and provided no documentation confirming they
were shut-down.

Section 776(b) of the Act provides that, in selecting from among the facts available, the
Department may employ adverse inferences when an interested party falls to cooperate by not acting to
the bet of its ahility to comply with requests for information. Accordingly, the Department used facts
available for Snochem and certain of its suppliers because they failed to act to the best of their ability in
providing materid documents that the Department repeatedly requested during the investigation.

Firg, the adminigtrative record demongtrates that Sinochem did not cooperate by acting to the
best of its ability to persuade dl of its suppliers to provide their Section D questionnaire responses or
documentation corroborating their shut-down, as requested by the Department.

The Department requested Sinochem to provide Section D questionnaire responses for dl
suppliersinits origind November 7, 2000, questionnaire; December 13, 2000, ex-parte memorandum;
January 23, 2001, letter; and January 26, 2001, ex-parte memorandum. The Department also
requested that Sinochem explain and document its efforts to obtain these responses and submit
supporting documentation in its January 26, and February 28, 2001, supplementd questionnaires,
confirming each supplier was shut-down. Starting with itsinitial Section D submissions of January 16,
2001, Sinochem falled to provide Section D questionnaire responses for dl of its suppliers.

Sinochem aso falled to give any indication that it would not provide Section D questionnaire

responses for dl of its suppliers until January 26, 2001, nearly three months after receiving the origina
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November 7, 2000, Sections A, C, and D questionnaires, and two months after Sinochem first
identified its suppliersin its November 28, 2000, quantity and vaue submission, and despite two face-
to-face meetings with Department staff during which the requirement to report al supplierswas
mentioned.? Moreover, Sinochem gave no indication that it was experiencing non-cooperation by its
suppliers until January 26, 2001, at a face-to-face meeting with Department officials, and in writing on
January 30, 2001. See Respondents January 30, 2001, letter. Rather, on January 5, 2001, Sinochem
informed the Department that it asked its suppliers to provide information on the genera overview of
their production in their Section D responses and that it would be submitting the Department’s
requested sample documentation from one of the non-responding suppliers upon receipt of the
information. See Sinochem’s January 5, 2001, supplementa questionnaire response. Additiondly, on
January 5, 2001, Respondents requested an extension of time for submitting Section D questionnaire
responses, but nowhere stated that it would not be submitting responses for dl of its suppliers.

See Respondents' January 5, 2001, extension request. The Department granted Respondents an
extension until January 16, 2001, for Section D questionnaire responses. On January 10, 2001,
Sinochem again said it would be submitting this information from one of the non-responding suppliers
upon receipt of the information. See Sinochem’ s January 10, 2001, submission. On January 16, 2001,
Respondents requested another extension of time for submitting Section D questionnaire reSponses, in
order to file responses for the remaining individua producers who supplied foundry coke (responses for

seven individua producers were submitted); again, nowhere stating that it would not be submitting

8 See Memorandum from Alex Villanueva, Case Analyst to the File: Ex-parte memorandum on
Foundry Coke from China (December 13, 2001); Memorandum from Alex Villanueva, Case Anayst to
the File: Ex-parte memorandum on Foundry Coke from China (January 26, 2001); and the Department’s

January 26, 2001, supplemental questionnaire.
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responses for al of its suppliers and dso implying that dl remaining producers data would be provided.
See Respondents' January 16, 2001, extension request. The Department granted Respondents the full
extenson. On January 19, 2001, the Department notified Respondents that any missing Section A
exhibits, including Sinochem’ s information from one of the non-responding suppliers, may be subject to
goplication of adverse facts available if not recaived by the specified deadline. See January 19, 2001,
letter. The Department did not receive a response from Sinochem.

The record evidence strongly suggests that Sinochem could have provided Section D
guestionnaire responses or documentation confirming the non-responsive producers were shut-down in
atimely manner had it chosen to do so. We bdieve that it was within Sinochem’ s ability to provide
Section D questionnaire responses for some suppliers whose foundry coke facilities were shut-down
for environmenta reasons. The record demonstrates thet at least one supplier continued to operate its
facility after its foundry coke production was hated. See Sinochem’s February 8, 2001, supplementa
guestionnaire response, exhibit 5. Since Snochem provided a letter from a certain supplier certifying its
termination of foundry coke production, it could have obtained smilar documentation from any of its
other non-respongve suppliers. Seeid. Indeed, as Sinochem’s March 9, 2001, submission
demondtrates, one of the non-responding suppliers remained open after its foundry coke production
stopped. Thus, if one entity who was shut-down provided its factors of production, it is reasonable to
infer thet others could have done the same. See Sinochem’ s January 16, 2001, Section D
Questionnaire Response.

Second, as the record demongtrates, the Department offered Sinochem severd opportunities to

prove that its suppliers were shut-down but Sinochem faled to provide the Department with
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documentation corroborating the shut-down of its suppliers. Once the Department was aware that
Sinochem would not provide Section D questionnaire responses for its non-responding producers, the
Department asked for supporting documentation corroborating that each producer was in fact shut-
down. See January 26, 2001, supplemental questionnatre. The Department even suggested potentia
sources of support. Firgt, on January 26, 2001, the Department requested that Sinochem provide
evidence demongrating that its suppliers were shut-down, including: “documentation notifying buyers of
the company closure; layoff notices as result of the company closure, etc.” See January 26, 2001,
supplementa questionnaire. Sinochem provided no documentation demongtrating the shut-down of
gpecific suppliers. Additiondly, the Department requested a copy of the natification to the government
of the company closure, which it did not receive. The Department also asked for dates of the company
shut-down and the nature of the shut-down, and a detailed explanation why Sinochem could not
provide Section D responses from certain companies that were shut-down but could provide a
response for a certain supplier that was shut-down. See id. However, the Department ultimately
received only agenerd date of wide-scale government shut-downs and an explanation thet its alleged
shut-down suppliers were unresponsve because they were unaffiliated. See Sinochem’s February 8,
2001, submission.

Third, Snochem did not inform the Department in atimely manner that its non-respongve
suppliers were shut-down. 1t was not until January 30, 2001, in Sinochem’ s letter to the Department,
when Sinochem dated that “{ t} he remaining manufacturers, being unrelated to the exporters, having
supplied rdatively smdl quantities to the exporters, and having been shut-down subsequently by the

Chinese government for noncompliance with environmenta standards, have provided no assstance thus
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far to the exporters despite the exporters best persuasive efforts.” See Respondents January 30,
2001, letter. Thisisthefirst instance on record that Sinochem expressy claimed that its suppliers were
shut-down, and the assertion came three months after the Department’ sinitial request for information
about Sinochem’s suppliers, in its origind November 7, 2000, questionnaire.®

The record, on the other hand, clearly shows that Sinochem had knowledge of its suppliers
shut-down, but failed to notify the Department of this shut-down for three months. On February 8,
2001, Sinochem provided the Department with notices from the Qingxu County government (dated
May 31, 2000) and from Shanxi Province government (undated) indicating a wide-scde shut-down of
companies who failed to meet new environmentd regulations. See Sinochem’s February 8, 2001,
supplementd questionnaire. These government notices did not identify any supplier by name, and
therefore did not substantiate the alleged shut-down of any specific supplier. Seeid. Moreover,
according to the government notices, these producers were to be shut-down by June 5, 2000, an
indication that Sinochem had knowledge of the government notices prior to January 30, 2001, when
Sinochem firgt natified the Department that it would not be submitting Section D questionnaire
responses for purportedly shut-down producers. Since the Department asked Sinochem to provide
information about its suppliersin its November 7, 2000, questionnaire, Sinochem could have notified
the Department about its suppliers shut-downs well before its January 30, 2001, submission, but failed
to provide such notice.

On February 28, 2001, the Department again asked Sinochem to provide supporting

% In addition, the Department placed an ex-parte memorandum on the record referencing
Respondents non-responsive suppliers. See January 26, 2001, ex-parte memorandum.
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documentation to substantiate the shut-down of its suppliers and to * describe what measures were
taken to verify that these suppliers were shut-down.” See February 28, 2001, supplementa
questionnaire. On March 9, 2001, Sinochem replied that “{t} here exists no documentation regarding
plant shut-down other than the government notices which Sinochem has submitted to the Department;
the government did not issue a company-specific notice.”” See Sinochem’s February 28, 2001,
supplementa questionnaire response. Sinochem dso sated that it tried to the best of its abilitiesto
persuade the other producers who have been shut-down to cooperate, including visiting and speaking
to their top-level management, but they declined to respond. Seeid.

Fourth, despite repeated requests by the Department, Sinochem also failed to provide the
telephone numbers, facsmile numbers and addresses for its suppliers. See November 7, 2000,
questionnaire, December 20, 2000, supplemental questionnaire, and January 26, 2001, questionnaire.
In order to establish information about Sinochem’s suppliers, the Department repeatedly asked
Sinochem for the telephone numbers, facamile numbers, and addresses of its suppliers. First, as part of
its Section A questionnaire, the Department asked Sinochem for the addresses and facamile numbers
of it suppliers. Sinochem failed to provide this information. See November 7, 2001, Section A
questionnaire. Then, inits supplementa Section A questionnaire, the Department again requested that
Sinochem provide “dl those companies which { Sinochem had} identified as supplying Sinochem with
the merchandise under investigation.” See December 20, 2000, Section A supplementa questionnaire.
Once again, in the Department’ s second supplementa Section A questionnaire, the Department asked
Sinochem to provide the “exact address and fax numbers’ of its supplier companies. See January 26,

2001, second supplemental Section A questionnaire. The Department never received the telephone
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numbers, facamile numbers, nor addresses of Sinochem’s suppliers, despite the fact that Snochem
gated in its second supplementa Section C & D questionnaire response that it visited and spoke to the
top-level management of its supplier companies to attempt to compel the company managersto
respond. See Sinochem’s March 9, 2001, submission. Thus, the record reflects that Sinochem did at
the very least have the addresses of its suppliers but failed to provide the Department with this
information.

Therefore, based on the substantial evidence on the record, the Department finds that
Sinochem failed to cooperate to the best of its ability in this investigation when it failed to provide the
factors of production for those companies not listed in the Concluson Report, or provide any evidence
that corroborates that these suppliers were shut-down.

The factors of production information that Sinochem failed to provide from its suppliers was
highly rdevant to the Department’ s fundamental dumping margin calculaion. The amount of foundry
coke supplied by the producers at issue represents a significant portion of Sinochem’ stota foundry
coke quantity. The Department requests factors of production datain order to caculate norma vaues
and adumping margin. Without such information, the Department cannot accurately caculate a
dumping margin. Asaresult of the failure of Snochem to provide the factors of production for its
producers, the Department was unable to calculate complete norma vaues which it uses to calculate
the margin for the exporter. Sinochem’ s failure to respond to the Department’ s repeated requests for
the factors of production data of its suppliers or documentation on the shut-down of the non-responding
producers, therefore, hindered the Department’ s ability to calculate an accurate margin for Sinochem.

Moreover, the company’ s failure was unreasonable. Sinochem has not dleged that its failure to submit
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the missing sdes data was due to inadvertence or clericd error, and the submission of aletter from a
certain producer demondirates that Sinochem was capable of inducing its suppliers to comply with the

Department’ s requests for information had it desired to do so.

Whilein the Fina Determination we applied adverse inferencesto dl of Snochem’s suppliers
who failed to provide their factors of production, we are now revisng our finding, to apply adverse
inferences only to those suppliers who failed to document their shut-down. Sinochem provided aletter
from one non-responsive producer confirming that it no longer produced foundry coke, and for that
company we gpplied non-adverse inferences. The Conclusion Report also indicates the shut-down of
certain other suppliersto Sinochem. We, therefore, applied non-adverse inferences to the quantity
supplied by the producer who provided aletter confirming its shut-down and the producers who were
referenced in the Concluson Report. We continued to gpply the highest norma vaue to the quantity
supplied by non-responding producers, for whom Sinochem has provided no company-specific
documentation that they were shut-down.

CITIC provided aletter from a certain supplier stating that it no longer produced foundry coke
on February 13, 2001. See CITIC s February 13, 2001, submission. CITIC' s other suppliers were
al respongive in providing the requested factors of production data to the Department. Therefore, we
applied non-adverse inferences. In order to apply non-adverse inferences, we used aweighted-
average of the responding producers norma vaues for Snochem and CITIC and applied that normal

vaue to the quantity supplied by the producers who provided letters confirming their shut-down.
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Issue 4. Related Coal Mines
Summary

We have reconsidered our determination on the use of surrogate values for coa produced in
dlegedly rdated cod mines and found that no recalculation is necessary. Vauing inputs which go into

mining cod would be inconsstent with the Department’s practice.

Analysis

At the outset, we note that, in Polyvinyl Alcohadl from the PRC, the Department determined that

it would not use the factors of production of ajoint venture, which produced an input, because itisa
separate legal entity.'® In this case, the cod supplier isadistinct lega entity and does not produce

foundry coke, therefore, following the precedent exhibited in Polyvinyl Alcohal from the PRC, we

would not use the cod mine s factors for producing cod. Moreover, Polyvinyl Alcohd from the PRC

reflects the Department’ s practice that it does not go beyond the producer of the subject merchandise
to pick up inputs that a supplier usesto produce one of the producer’ s inputs.

Moreover, in the Find Determination the Department used Gujarat NRE Coke Ltd.

10 See Notice of Preliminary Determination of Sales at Less Than Fair Value and Postponement
of Final Determination: Polyvinyl Alcohol From the People's Republic of China, 68 FR 13674, 13679
(March 20, 2003) (“Polyvinyl Alcohol from the PRC”). Also, see Natice of Preliminary Determination of
Sdes at Less Than Fair Vaue and Postponement of Final Determination: Ferrovanadium from the
People's Republic of China, 67 FR 45088, 45092 (July 8, 2002) (where the Department determined it was
not appropriate to use the factors of production from one of Pangang’ s companies because it produced an
input and not subject merchandise).
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(“Gujarat™), an Indian producer of subject merchandise, to vaue the surrogate financid ratios!* There
is no indication on the record that Gujarat self-produces cod, and correspondingly, possesses, operates
and maintains the capitd plant required to produce it. Thus, Gujarat does not incur expenses related to
the operation, maintenance, and depreciation of the capita plant required to produce cod. For this
reason, this expense is not reflected in Gujarat’ s financid ratios used by the Department in the Fina
Determination If the Department were to use Gujarat’ s financid ratios, while vauing the inputs which
go into producing cod, thiswould result in an improper undervauation of the cod input, and

understatement of normd vaue. Similarly, in Wire Rod from Ukraine, we found that the surrogate

company did not maintain the capita plant required to manufacture iron ore, eectricity, argon, nitrogen,
and oxygen, nor did it incur expenses related to their operation, maintenance, and depreciation of the

capitd plant required to manufacture them. See Notice of Find Determination of Sdlesat Less Than

Fair Vaue: Carbon and Certain Alloy Sted Wire Rod from Ukraine, 67 FR 55785 (August 30, 2002)

(“Wire Rod from Ukraine”) and accompanying Issues and Decison Memorandum, at Comment 4.

Therefore, the Department determined that using the surrogate company’ s financid ratios, while vauing
the inputs which go into producing iron ore, eectricity, argon, nitrogen, and oxygen, would result in an
“improper undervauation of the inputs, and understatement of norma vaue.” See id.
Whilethereisafinancid statement for Cod India, Ltd., a producer of cod in India, onthe
record of thisinvestigation, it is not a producer of foundry coke. Since there are no financid statements

on the record from an integrated producer of foundry coke who minesits own cod, if the Department

11 The Department notes the choice of this company was unchallenged and the financial
surrogate ratios are not subject to this remand.

24



wereto use Cod Indid s data, we would understate the Respondents normal vaue and therefore not
meet the Statute’ s requirement that the Department achieve results with the greatest degree of accuracy

possible.

Moreover, as articulated in the Department’ s decision in Structurd Stedl Beams from the PRC,

vauing the inputs that go into certain energy inputs would cause * needless complications to our (the

Department’s) caculation of NV and lead to potentidly erroneous results” See Notice of Prdiminary

Determination of Sdes at Less Than Fair Vaue and Postponement of Final Determination: Structural

Steel Beams From The People’s Republic of China, 66 FR 67179, 67201 (December 28, 2001)

(“Structurd Stedl Beams from the PRC”). The Department notes that vauing the inputs for mining cod

could have the same effect in this case even if the Department were to assume, arguendo, that the coke

producer in question was the producer of the cod, which it is not.

Issue5: Scope
Summary

We have reconsdered our determination on the treatment of the portion of the Snochem’s
straddling sale that exceeded the 100 mm scope criterion as a sale of subject merchandise to the United
States, and found that no recadculation is necessary. The Department performed a margin andysis only
on the portion of the straddling sde that exceeded the 100 mm scope limit. Because a portion of this
sde falswithin the scope, the portion sold as 100 mm or larger is appropriately considered subject

merchandise.
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Analysis

Asexplaned in the Fina Determination, we determined that dl foundry coke sold aslarger than

100 mm (4 inches) in maximum diameter is within the scope of the order, so long as the second
condition is met: at least 50 percent of that foundry coke sold as larger than 100 mm isretained on a
100 mm deve. Accordingly, while foundry coke thet is sold aslarger than 100 mm may start out as
larger than 100 mm, the industry expects and understands that such foundry coke will suffer
degradation from the effects of handling and transportation. Asdiscussed in greeter detall below, thisis
the industry standard: foundry cokeis sold as larger than 100 mm, so long as at least 50 percent of the
foundry coke sold as 100 mm is retained on 2100 mm sieve. Respondents even estimated that

degradation of foundry coke averages 20-25 percent per shipment. See Foundry Coke from China,

USITC Pub. 3449, Inv. No. 731-TA-891 (Fina), I-2 (September 2001) (“ITC Find Determination’).

Thus, as explained in our Scope Ruling on Foundry Coke: Shook and Dajin, we stated that

applying the seve test on foundry coke sold as larger than 100 mm is dtogether logicdl, asit is

probable that such foundry coke will not al be retained on a 100 mm seve. See Memorandum from

Edward C. Yang. Director, to Joseph A. Spetrini, Deputy Assistant Secretary: Final Scope Ruling on

the Antidumping Duty Order on Foundry Coke from the Peopl€ s Republic of China: Shook Group

LLC and Dgin U.S Trading, Inc., a page 9 (May 31, 2002) (“Scope Ruling on Foundry Coke:

Shook and Dgjin”). Application of thisindustry standard test is necessary to distinguish whether the

coke continues to be defined as foundry coke (as opposed to industria coke which is smaler than 100
mm) after the degradation which occurs. This iswhere the second condition of the scope comesinto

play. If such foundry coke sold as larger than 100 mm is to be considered foundry coke, there cannot
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have been so much degradation that a mgority of that coke is 100 mm or smdler. Accordingly, O
long as & least haf of that foundry coke remains larger than 100 mm (i.e. so long asfifty percent of the
foundry coke sold as being over 100 mm is retained on a 100 mm Seve), the entire portion of the sde
of foundry coke sold as over 100 mm qualifies as foundry coke within the scope of the order.

Thus, for the sdein question, given that the stated range of the sdle was 75 mm to 125 mm,
Sinochem sold aportion of the sale a or above 100mm in size, according to the contracted Size range
of the materid. Of that total, 11.50 percent of the materia was tested to be at or above 100 mm.
While we do not know the specific amount contracted at or above 100 mm, we do know the amount
tested at or above 100 mm. Therefore, the actual percentage of materid tested at or above 100 mm
represents the best information available and we will continue to gpply this percent to the sdein
question.*?

The Department notes that its application of the scope of the proceeding and the Respondents
undergtanding of the proper functioning of the scope produce the same result for sdes of foundry coke
in which the entirety of the sdle is sold as being above 100 mm. The only Stuation in which the
Department’ s and the Respondents understanding of the scope divergeis for sdles whose Size range
draddles the key 100 mm size. The divergence arises because, only in these cases, the Department

seeks to apply the test (whose purpose is to measure degradation) only to the portion of the sdle sold

12 \We note that this interpretation of the scope is not a tautology, but incorporates a standard
industry test to determine how much of the purportedly 100 mm and above foundry coke survived shipping
and did not degrade below 100 mm. Clearly, once the test is performed and the mandatory percentage is
recovered, no further testing would be necessary as to become atautology. Additiondly, it is necessary
to use the actual percentage of foundry coke above 100 mm, because the data did not permit knowledge
of how much foundry coke was sold as 100 mm to 125 mm.
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as being above 100mm, while the Respondents would apply the test to the entirety of the sde'®,
regardiess of whether the sde contains merchandise which could not possibly be foundry coke by virtue
of the sizing of the merchandise sold.*

Respondents’ interpretation of the scopeis therefore flawed. Specificdly, the Department
disagrees with the Respondents' proposed trestment of the denominator when performing the industry
sandard test. We clearly rglected Respondents assertions that the denominator should be the volume
of the entire shipment of mixed cokes, and not soldly the foundry coke at or above 100 mm. See
Decison Memo, at Comment 12. The Respondents proposed scope tests how much of the material
after being shipped is retained on the 100 mm sieve, as compared to how much was being sold as being
100 mm or above. We dso note that the Department has consstently applied the “sold as’ industry
gandard in this case, and will continue to do so. The sdein question is unique in that only a portion of
the sdle was being sold as 100 mm or above. Our treatment of this sde istherefore consstent with our
generd interpretation of the scope. For example, if a sale was contracted entirdly above 100 mm, its

fals within our scope so long as at least 50 percent did not degrade below 100 mm. While an amount

13 Note that the Respondents refer consistently to a “shipment” as being the proper focus of the
test. The Department disagrees with the test being applied to a shipment for two reasons. Thefirst is
that the Statute directs the Department to conduct its antidumping analyses on sales, and not on
shipments. The second is that a shipment of merchandise may contain both subject and non-subject
merchandise, and thus cannot focus precisaly on subject merchandise.

14 The Department recognizes that sales of coke sold in arange below 100 mm could possibly
contain a small percentage of coke that is above 100 mm. The Department did not review any sales sized
entirely below 100 mm in order to determine if there were any portions sized above 100 mm. This
provides further evidence that the Respondents’ characterization of the Department’ s departure from
what the Respondents described as the “bright line tet” is inaccurate, as well as serving to further
underscore that the only instance in which the Department was not guided by size range of the sale was
for those whose size ranges straddled the 100 mm size.
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of foundry coke typically degrades, this amount was sold as 100 mm and above, thus the entire sde
must be subject to review. Furthermore, if asale was contracted entirely below 100 mm, it does not
fal within our scope even if asmall amount actualy exceeds 100 mm. If the coke was sold as below
100 mm, it would not be subject to the order.

Furthermore, the sale in question is foundry coke, because a portion of the contracted amount
was for coke sized 100 mm and above, and not industrial coke as aleged by Respondents. We note

that the sales contract refersto this materia as foundry coke. See Memorandum from Laurel LaCivita,

Senior Import Compliance Specidist, and Marlene Hewitt, Import Compliance Specidigt, to James

Doyle, Program Manager for Sinochem International Company, Ltd.: United States Sdes, Verification

Report; Foundry Coke from the People’ s Republic of China (*PRC”), at Exhibit S-13 (June 4, 2001).

Moreover, in Sinochem’s February 8, 2001, supplemental questionnaire response, Sinochem states
that it does “not produc{ e} foundry coke less than 100 mm (4 inches), but some of the coke sold may
fal below 100 mm due to deterioration during the loading and transportation process.” See
Sinochem'’ s February 8, 2001, supplementd questionnaire response, a page 7. Thus, Snochem s
erroneoudy characterizing above 100 mm as industria coke, while according to its responses and sales
records, it correctly refers to coke above 100 mm as foundry coke. Therefore, we will continue to
vaue the portion of the sde sold as 100 mm or above using the best information available, the test

anayssreport.

COMMENTS

Comment 1: Coking Coal Surrogate Value
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Respondents’ Argument: Respondents argue that the Indian import statistics used by the Department
for valuing coking cod are unrdiable and aberrationd. Specificdly, Respondents argue againgt: () the
Department’ s use of Indian import statistics in other cases as support for their use in this case; (b) the
Department’ sreliance on India as its primary surrogate country to obtain a surrogate vaue for coking

cod; ©) the Department’ s refusa to use surrogate values from Coa Week Internationdl; and (d) the

Department’ s finding that Indian import satistics are reliable and the best available source of surrogate
vaue for coking cod.

A. Use of Indian Import Satistics in Other Investigations

Respondents state that the Department’ s reliance on Indian import statistics in this case, based
on the Department’ s use of Indian import vauesin other cases, is not supported by substantial
evidence. Additionally, Respondents contend that the use of Indian import vaues in other cases does
not demondrate their reliability and appropriateness as a surrogate vaue for cod in thiscase. Thus,
Respondents argue that the Department must base its surrogate vaue selection on the record of this
particular case.

B. The Choice of India as the Primary Surrogate Country

Respondents state that vauation of afactor input must be based on accurate and religble
information. Respondents argue that Indiais not designated as a primary surrogate for every input, and
as such, the Department cannot soldly rely on India s status as the primary surrogate to obtain a
surrogete vaue for coking cod. Rather, the Department should analyze the quality of information for
the country because the Department’ s practice is to regject surrogate values that are unreliable.

C. Coal WeseK International Prices
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Respondents argue that values from Coa Week International reflect prices from countries at a

comparable level of economic development to the PRC and are more reliable than Indian import

vaues. Respondents contend that the Department’ s refusal to use surrogate values from the basket of

countriesin Coa Week International is based on the Department’ s misunderstanding of 19 U.S.C. §
1677b©)(4) and incons stent with the Departments own practice.

Respondents explain that Indian import data does not meet the provisons of the satute
requiring that surrogate vaues come from a country that is a Significant producer of comparable

merchandise and isardiable vaue. Respondents cite to Rhodiav. United States, where they explain

that the Court noted the Department’ s preference for domestic prices over imported prices aswell as

the overriding concern for accuracy. See Rhodiav. United States, Slip Op. 01-138 (CIT 2001).

Respondents argue that Indian import data does not meet the criterion requiring that the surrogate
country be a sgnificant producer of comparable merchandise. Respondents state that the Indian import
datais comprised of over 88 percent Audtrdlian imports. Respondents argue that because the datais
not based on Indian domestic production of coking cod, and therefore is unrelated to the fact that India
isa acomparable level of economic development with the PRC and has industries with comparable
cost and pricing structures, Indian import statistics are not gppropriate.

Next, Respondents argue that Indian import gatistics are unrdiable. Respondents argue the
U.S. Internationd Trade Commission’s report on foundry coke, which was relied upon the by the
Department, does not definitively establish India as a significant producer of coking cod. Respondents,
however, acknowledge that the report does not indicate any other country in Respondents' basket of

countries as a significant producer of coke ether. Rather, Respondents contend that the report
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suggests that other countries from Respondents basket, such as South Africaand Poland, are just as
likely as Indiato be significant producers of coking cod.

Respondents argue that they submitted evidence to show that al of the proposed countriesin
their basket were within the range of GDP for countries used as surrogates, and therefore should be
used as possible surrogates. See Respondents May 1, 2001, Surrogate Country Comments, at 7, and
Exhibit 3. Respondents additionaly suggest that because the Department conceded that Indonesia, a
country on Respondents' list, was at a comparable level of economic development asthe PRC,
Indonesian cod prices could be used as an dterndive.

Respondents aso maintain that dthough the ITC report contains data about the specific quantity
of coke produced in “other European” countries and “ Africa,” there is no mention of India' s specific
quantity production of coking cod, and the report only states that India has had capacity increasesin
production with no mention of whether that capacity is substantid. Respondents explain that despite
inferences in the report that India (as well as South Africaand Poland) has subgtantia coking cod
reserves, the Department refused to use internal cod prices in India because of qudity differences.
Respondents argue that evidence of India s coking cod reserves points to India as a substantia
producer of coking cod just as smilar evidence of Poland’s and South Africa s coking cod reserves
indicate that Poland and South Africa are substantial producers of coking cod. Respondents support
this assertion with record evidence of coking cod reserves, which they clam indicates that African
coking cod production is largely South African, non-EU European production is largdy Polish, and
“other Adan” production in largely Indian. Thus, Respondents conclude that the Department cannot

only rely on data that establishes India as a substantid producer of coking coad and ignore data that
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supports the use of Poland and South Africa as surrogates for coking coal.
D. Unreliability of Indian Import Satistics

First, Respondents argue that the Department cites no authority for imposing a burden on
Respondents to explain why Indian import statistics are unreliable and to show that the qudity of coking
cod from India could not be the same as the qudlity of cod being used by Respondents.

Second, Respondents argue that the only information on the record to support a reasoned

surrogate value determination is information from Coal Week |nternational, Since the Indian import

vaues are unrdiable and aberrationd in nature. Respondents suggest that the Department recognized
that the quality of cod iscritical when it rgected prices from the only known Indian producer of coking
cod, Bharat Coking Coal, because the cod was of a significantly lower quaity of coking cod than that

used by Respondents. Respondents argue that Coal Week International provides a better surrogate

vaue than Indian imports because the quality of cod is specified, whereas the qudity of coking cod is
unknown in the Indian import datistics. Alternatively, Respondents assart thet if quality isof no
consequence, the Department should use domestic Indian cod prices form Bharat Coking Codl.

Additiondly, Respondents argue that Indian import statistics are flawed because they are based
not on Indian prices of coking cod, but on coking cod produced in countries not at a comparable level
of development with the PRC, namely Audtrdia, where 88.2 percent of the Indian import value and
88.5 percent of the Indian import quantities are from Austrdia. In support of this argument,
Respondents note that Audtrdiais an advanced industrid country, is a ahigher level of development
than the PRC, and is not on the list of comparable economies released by the Department.

Additionaly, Respondents state that the Department is unaware of the quality of Austrdian coking cod.
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Respondents dso argue that Indian import prices are not reflective of prices paid for coking cod in
other parts of the world, as evidenced by the range of country-specific prices for coking cod averaging
from $22.89 (imports from Indonesia) to $184.78 (imports from Bangladesh) per ton. Respondents
argue that the price discrepancies are likdly attributed to different qualities and different specidized
types of coking cod. Moreover, Respondents contend that it isimpossible that the price for afungible
commodity would vary so greetly from country to country. Lastly, Respondents arguethat it is

impossible to know which country produces coking cod that is comparable to Chinese coking cod.

Petitioners Argument: Petitioners state that the Department’ s Draft Results complies with the

Court’ s remand order with respect to the surrogate vaue for coal. Petitioners argue that
Respondents's comments regarding the Department’ s use of Indian import statistics as a source of
surrogate vaue are outside the scope of the remand order.  Petitioners further argue that questions
regarding the data incons stencies and contemporaneity of the surrogate vaue, which the Court’s
remand order addressed, are unrelated to rejecting aternative data sources for vauation of coking cod.
Therefore, Petitioners argue that the Department fully complied with the Court’s remand order and it is

unnecessary to inquire as to the merits of Respondents arguments regarding surrogete val ue selection.

Petitioners assart that the Department’ s use of Indian import statistics to calculate a surrogate
vaueis supported by substantia evidence, as the Department articulated numerous, vaid reasons for
selecting Indian import gatistics as a basis for its surrogate vaue cdculaion. Petitionersfind

Respondents' dlegation, that the use of Indian import vauesin other casesis not legaly rdevant to this
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case, isunpersuasive. Petitioners state that government import data are reliable and regularly used as
the source of surrogate vaues because they are robust (encompassing imports from market countries
wold-wide), well defined (covering products within established tariff classfications), prepared from
governmental sources which do not have an interest in the results, and publicly avallable. In addition,
Petitioners State that the use of Indian import statistics have been repeatedly accepted by the courts as
avdid source of surrogate vaues, and thisisin contrast to Respondents values from Coal Week

| nternational, which is based on the “average of two spot price quotes from unidentified companies.”

See Decison Memo, a Comment 1.

Moreover, Petitioners state that Respondents claim that Indian import Satistics are
unrepresentative of the pricesin India, because 88 percent of the importsinto Indiaare from Audtraia,
overlooks the salient aspect of the import data—that the data reflects prices charged for imports into
India, not the country of origin. Petitionersfindly state that the qudity of coking cod submitted by

Respondents was known to be different than that used by the PRC producers.

Department’s Position:  The Department agrees with Petitioners that it appropriately addressed the
Court’s questions rdlating to data ‘inconsstencies’ and the contemporaneity of surrogate vaue
information in its Draft Results. The Department’ s determination to use Indian import vauesis
supported by substantial evidence.

The Department’ s * authority to control, administer, and interpret the antidumping lawsis

universally recognized and customarily afforded substantid deference.” Shandong Huarong Genera

Corp. v. United States, 159 F.Supp.2d 714, 723-24 (CIT 2001). The relevant standard for selecting
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surrogate vauesis outlined in 19 U.S.C. 81677b(c), which does not dictate how the Department
should choose what congtitutes the best available information for choosing its surrogate value. See id at
719. The gatute leaves to the Department considerable discretion in devel oping its methodology for
determining the best available information, so long as the Department acts consstently with the
underlying objective of 19 U.S.C. 81677b©). Seeid. The standard of review precludes judgment on
whether the surrogate va ue chosen by the Department was the absolute best available, but precedent
clearly establishes that the Court may judge whether the Department’ s selection was reasonable. See
Shandong, 159 F.Supp.2d at 720. The Department’s reliance on Indian import statistics to obtain the
surrogate vaue for the coking cod input was reasonable and consistent with the Department’ s statutory
requirements of selecting surrogate values as articulated in 19 U.S.C. §1677b(o).

When merchandise is produced in a non-market economy, 19 U.S.C. § 1677b(c) provides that
the vauation of the factors of production is based on the best information regarding the vaues of such
factorsin amarket economy country or countries considered to be appropriate by the Department.

See 19 U.S.C. §1677b(c)(2). Invauing the factors of production, 19 U.S.C. 8§ 1677b©)(4) provides
that the Department “shall utilize, to the extent possible, the prices or codts of factors of production in
one or more market economy countries that are—(A) at aleve of economic development comparable
to that of the nonmarket economy country, and (B) significant producers of comparable merchandise”
Moreover, it isthe Department’s preference to use factor vaues solely from the primary surrogate

country to vaueinputs. See Silicomanganese from the People's Republic of China: Notice of Find

Reaults of Antidumping Duty Adminidrative Review, 65 FR 31514 (May 18, 2000) (“Silicomanganese

from the PRC”) and accompanying Issues and Decison Memorandum, at Comment 2. Additiondly,
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the Department’ s preference is to use surrogate vaues from publicly available sources. See Find

Determination of Saes at Lessthan Fair Vaue: Cut-to-L ength Carbon Steel Plate from the People's

Republic of China,, 62 FR 61964, 61987 (November 20, 1997) (“CTL Plate from the PRC").

A. The Department Selected India as the Primary Surrogate Country.

The Department issued a memorandum identifying Six countries as being & aleve of economic

development comparable to the PRC for the POI. See Surrogate Country Memorandum. The

countries identified in the memorandum were India, Pakistan, Sri Lanka, Egypt, Indonesia, and the
Philippines. Seeid. The Department selected India as the primary surrogate country because Indiais
at alevd of economic development comparable to the PRC, and Indiais a significant producer of
comparable merchandise.”® See 19 U.S.C. §1677b©)(4).

B. The Department Appropriately Selected Indian Import Satistics as the Source of the
Surrogate Value for Coking Coal.

The Department relied on Indian import atistics for vauing coking cod because such data
conforms to the Department’ s requirement that the surrogate vaue be from a source that is “publicly
available, sufficiently contemporaneous, pecific to the input in question, and sufficiently reliable” See

|ssues and Decision Memo, at Comment 1. Moreover, the Department’ s use of import satistics as

surrogate values has been upheld by the courts. See, e.9. National Ford Chem. Co. v. United States,

166 F.3d 1373, 1376-79 (Fed. Cir. 1999); Shandong, 159 F.Supp.2d at 725; Talyuan Heavy Mach.

15 Respondents admit that based on the I TC Final Determination, India could be a significant
producer of foundry coke. The USITC report states that “{for} a country to have a cokemaking industry,
it must have significant reserves of coking cods, the main raw materia in the production of al types of
coke. In 1999, the United States had the world's largest recoverable reserves of coking coals, mainly
different types of bituminous coal, followed by the Commonwedlth of Independent States (CIS), India, and
China” Foundry Coke from China, USITC Pub. 3449, Inv. No. 731-TA-891 (Find), 1-5 (September
2001) (“ITC Final Determination”).
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Import & Export Corp. v. United States, 23 CIT 701, 710 (1999) (upholding the use of Indian import

data where India had domestic price controls on cod).
Fird, the Indian import statistics used by the Department to obtain the surrogate vaue for
coking cod are sufficiently contemporaneous with the POI. Second, Indian import Seisticsarea

publicly available source, whereas Respondents' values from Coa Week Internationd are not. Third,

the Indian import vaues used by the Department are for coking cod, the pecific input in question. See

Monthly Statidtics of the Foreign Trade of India. Fourth, Indian import vaues for coking cod are

aufficiently reliable. Findly, the use of Indian import vaues is consstent with the Department’s

preference to use surrogate vaues soldly from the primary surrogate country. See Slicomanganese

from the PRC, 65 FR 31574 and accompanying Issues and Decison Memorandum, a Comment 2.

1. The Indian Import Satistics are Sufficiently Contemporanous.

The POI in this case was April 2000 through September 2000. The Department used Indian
import gatistics from January 2000 through June 2000. Thus, there was an overlap of three months
between these two time periods. The Department finds this overlap sufficiently contemporanous.

Moreover, due to the overlap, there was no need for the Department to adjust for inflation.

2. Indian Import Satistics Are Publicly Available.

The Government of India publishes atitics concerning imports into the country. These

datistics are therefore publicly available.

38



3. TheIndian Import Values are Specific to the Input in Question.
The Department rejects Respondents argument that its basket of countries from Coal Week

Internationd is a more accurate representation of the quaity of coking cod used by Respondents than

the Indian import gatistics. Respondents argue that the basket of countriesin Coa Week International
represents a closer qudity of coking coa produced by Respondents. According to the Coal Week

| nternationa data for the POI, the ash content of coking cod, a sgnificant factor in quality
determinations, in the coking coa from Audtraiaranges from 7.0-10.0. Thisrangeisvery closeto the
ash content of Chinese coking coal, which ranges from 8.0-10.0. Similarly, the ash content of coking

cod in Cod Week International’ s basket of countries ranges from 7.0-10.0, with the exception of

Indonesia, whose ash content fals far below thisrange at 4.0. Because Audtraian coking cod
represents over 88 percent of Indid simports of coking cod in vaue and volume, then over 88 percent
of coking cod importsto India have an ash content range of 7.0-10.0, close to the ash content of
Chinese coking coa. Moreover, the presence of Indonesian coking cod, which has alower ash
content than Chinese coking cod, in Respondents' proposed dternative demondtrates that the qudity of

the Coal Week Internationa data differs from Chinese coking cod to a greater extent than Indian

import gatistics.
4. TheIndian Import Values are Sufficiently Reliable.
It is the Department’ s practice to use factor pricesthat are broad market averages, in

preference to less broad prices. See Natice of Find Determination of Sales at Less Than Fair Vaue:

Silicon Meta From the Russian Federation, 68 FR 6885 (February 11, 2003) and accompanying

Issues and Decison Memorandum, at Comment 1. Also, see CTL Plate from PRC, 62 FR at 61981
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(November 20, 1997). The volume of the import data and the array of countries exporting this product
to India demongtrates that this data represents a broad market average of the price for coking cod.
The import prices are averages of dl import transactions from multiple countries, which create a broad
market average, and are thus a more reliable vaue than Respondents suggested surrogate vaue from

Coal Week International, which is based on the average of two spot price quotes from unidentified

companies. Additiondly, the Department agrees with Petitioners that Indian import satistics are
reliable since such government-issued data are robust (encompassing imports from arange of countries
world-wide), well defined (covering products within established tariff classifications), and prepared
from governmenta sources which do not have an interest in the results.

Furthermore, the Department disagrees with Respondents' contention that Indian import
datistics are flawed because they are not based on domestic Indian prices of cod. Indian import
datistics are consdered close estimates of the domestic market prices for coking cod in India, asthey
reflect the prices paid domesticdly for that commodity. In fact, import prices may understate domestic
prices because the former are reported on a duty-exclusive, tax-exclusive basis, while domestic prices
aredmog dways not. See Shandong, 159 F.Supp.2d at 725. Thus, it isthe Department’ s preference
to use import prices over domestic prices. Seeid.

If, on the other hand, the Department were to accept Respondents genera contention, which
would apply to al cases where import statistics are used, the Department would have to accept that all
import gatistics are flawed. However, the long line of cases in which the Department has used import
datigticsin generd, and Indian import satistics in particular, shows that the court-gpproved Department

practice stands in direct opposition to Respondents' conception.
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The Department also disagrees with Respondents' assertion that the presence of Austraian
exports of coking cod in Indian import satistics sgnificantly skews the surrogate vaue for coking cod
because Audrdiais an advanced industrid country at ahigher leve of development than the PRC. The
Department does not find that the import vaues for coking cod are distorted by the presence of
Audrdian cod. Infact, according to the Indian import Satistics, imports of coking cod from the PRC

have a higher unit price than imports of coking cod from Audtrdia See Monthly Statigtics of the

Foreign Trade of India. Whereasthe PRC's average unit price for itsimports of coking cod into India

is$50.39, Augtralid s average unit price is $45.64. Asindicated above, the import vaues represent
pricesin the country of importation rather than exportation. We agree with Petitioners that import
prices reflect prices charged for importsinto India, the importing country, and not the prices charged in
the country of origin. Because the Department has a reliable surrogate vaue, import data from the
Department’ s primary surrogate country India, and because it is the Department’ s preference to value
surrogate values using a single surrogate country whenever possible, the Department need not look to

another surrogate country to obtain a surrogate value. See Luoyang Bearing Factory v. United States,

240 F.Supp.2d 1268, 1273 (CIT 2002) (noting that the Department resorts to data from a second or
third surrogate country only when suitable data from the primary surrogate country cannot be found).
Moreover, the Department rejects Respondents aternative source of surrogate values. Prices
of coking cod from the Indian producer, Bharat Coking Cod, are not an appropriate source of
surrogate val ue because the coking cod vaue is based on one Indian producer’ s prices and not on a

broad market average as the Department prefers. See CTL Plate from PRC, 62 FR at 61981.

Moreover, thereis no indication that the surrogate vaues provided by Bharat Coking Cod areon a
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tax-exclusve bass. See Shandong, 159 F.Supp.2d at 725. Additionaly, Respondents acknowledged
that vaues from Bharat Coking Cod are not for the same qudity of coking cod asthat used by
Chinese producers. See Respondents May 1, 2001, Letter, at 6.

The Department aso rejects Respondents data from Coa Week Internationd as a potential

surrogate vaue for coking cod because the vaues in Respondent’ s basket of countries do not
represent a broad market average of coking coa vaues. Rather, the values are merdly the average of
two spot price quotes from unidentified companies in abasket of hand-selected countries. Moreover,
the data for coking cod in Respondents' s basket of countriesis not as robust, and no more likely to be
better defined or less biased, asthe Indian import statistics.

5. The Coal Week International Prices Are Not Solely From the Primary Surrogate
Country.

As dated, the Department’ s preference is to use surrogate values solely from the primary

surrogate country. See Silicomanganse from the PRC, 65 FR 31514 and accompanying Issues and

Decison Memorandum, a Comment 2. The use of Indian import Satigtics is consstent with this

preference.

In contrast, the Respondents proposal is not from India, the primary surrogate country.
Rather, the Respondents’ proposal contains cod prices from a basket of countries, some of which are
not at alevel of economic development comparable to China. Therefore, the Respondents' proposd is

not consistent with the Respondents’ preference.
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C. Conclusion.

Based on the foregoing reasons, the Department finds that its use of Indian import satisticsto
caculate its surrogate value is reasonabl e because the data is from the Department’ s primary surrogate
country for the PRC, is publicly avallable, sufficiently contemporaneous, specific to the input in

question, and sufficiently reliable.

Comment 22 Washed Coal I nputs

Respondents’ Argument: Respondents argue that the Departments' conclusion that Respondents coa
usage that was reported subsequent to washing was found to be erroneous by the Court and is
contradicted by clear record evidence. Respondents explain that in the Draft Results the Department
repeated its earlier conclusions that were found to erroneous by the Court. Respondents State that the
Court remanded thisissue to the Department with the following ingtructions: “ Accordingly, Snce
Respondents questionnaire responses do not support Commerce sfinal determination on cod inputs, a
remand is necessary so that Commerce may either make an adjustment reflecting Respondents use of
unwashed cod, or provide a reasonable explanation and substantid evidence for its finding on washed

cod inputs” See CITIC Trading Co., Slip Op. 03-23, a 21. Additiondly, Respondents note that the

heading of the section was entitled “Only Defendent-Intervenors Now Contends that Cod Inputs Were
for Washed Cod.” Seeid a 17. Furthermore, Respondents explain that the Court Sated, “The
guestionnaire responses that producers submitted during the investigation demondirate that the
producers washed the cod themsalves and recycled the by-product of this process as additional coa
input.” Seeid at 19-20.
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Additiondly, Respondents argue that the Department’ s conclusion that the coal usage was

reported subsequent to cod washing based on the Beizhang Verification Report isin error. See

Memorandum from Alex Villanueva, Import Compliance Specidigt, to James C. Doyle, Program

Manager for the Verification of the Response of Wenshui County Beizhang Xianghe Coking Co., Ltd,

(“Beizhang”) with Regard to the Production of Foundry Coke, at page 7 (May 24, 2001) (“Beizhang

Verification Report”). Respondents state that Exhibit 11 of the Beizhang Verification Report show facts

that contradict the Department’s concluson. Respondents explain that Exhibit 11 shows that the
beginning inventory plus purchases equas consumption and ending inventory, which the Department
verified. Respondents state that since the inventory data and the purchase data represent unwashed
cod, the consumption figures also must represent unwashed cod to make the equation balance. Thus,
Respondents argue that the quantity consumed is the quantity of unwashed coa consumed.
Respondents note that the Department correctly pointed out that this amount of cod from the
verification exhibit was the same amount listed on Beizhang' s January 16, 2001, Section D
questionnaire response, at Exhibit 4, as the amount consumed. Respondents also note that the
Department is correct that al of the other producers used the same methodol ogy to report codl
consumption. Thus, Respondents argue that since the Department’ s conclusion with regard to Beizhang
isin error, S0 are its conclusions with regard to the other producers.

Thus, Respondents argue that based on the clear record evidence indicating Respondents' coa

usage was reported prior to washing and the Court’ s ingtructions, the Department should make an



appropriate adjustment for coa washing.®

Petitioners’ Argument: Petitioners note that petitioners did not affirmatively assert that losses as high
as 40 to 50 percent occurred in the cod washing process. Petitioners clarify that this assertion was
made by U-Met of PA, Inc.

Petitioners argue that Respondents never claimed that the Department improperly determined
that Respondents used washed cod instead of unwashed cod during the investigation. Petitioners note
that the issue was briefed exclusvely by U-Met of PA, Inc. Petitioners contend that Respondents have
attempted to congtruct a position from documents which are at best ambiguous. Petitioners argue that
an evaluation of the record as a whole confirms that Respondents reported their usage based on
washed cod. Petitioners explain that comparisons of usage amounts for coking cod reported by
Respondents to the usage amounts for coking cod reported by a domestic producer reported in the

Petition, show that the Department’ s conclusion that Respondents reported washed cod is reasonable.

Petitioners contend that the data also demondtrate that Respondents contrary conclusion is
unreasonable.

Petitioners explain that during the investigation, an importer, U-Met of PA, Inc., argued thet the
Department used the wrong multiplier for the amount of coa needed to produce a metric ton of coke.
See U-Met Case Brief, at 3-4. Petitioners state that U-Met contended that unlike in other countries,

Chinese coke producers purchased unwashed coal rather than washed cod, with subsequent losses as

16 Respondents state that an appropriate adjustment for unwashed to washed codl isto usethe
figure that the domestic industry states, and which the Department has accepted as accurate.
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high as 40 to 50 percent asimpuritiesin the coa are washed avay. Seeid. Petitioners argue that the
usage amount reported by a domestic producer of subject merchandise in the Petition clearly
demongtrates that Chinese producers reported washed cod input amounts. Petitioners explain that the
domestic producer’ s coa amount is washed because coking coa in countries other than the PRC,
including the United States, is sold dready washed. Petitioners note the smilarity of certain Chinese
producer’ s coking coa usage amount to the domestic producer’ s usage amount. Petitioners also argue
that the Court permitted the Department to base its determination on the datain the entire record. See

CITIC Trading Co., Slip Op. 03-23, at 20-21.

Department’ s Position: The Department agrees with petitioners that the Court’ s decison permitted
the Department to offer a reasoned explanation supported by substantial evidence for its finding on

washed cod. See CITIC Trading Co., Slip Op. 03-23, at 21. Asdiscussed in the Draft Results, we

found substantia evidence in the record that Respondents’ reported coa usage amounts represents
washed cod and was therefore properly vaued in the Department’s norma vaue caculation. We
disagree with Respondents that the Court found the Departments’ conclusion that Respondents’ coal
usage was reported subsequent to washing was erroneous. As the Respondents acknowledge, the
Court stated that “Commerce may either make an adjustment reflecting Respondents’ use of unwashed
coal, or provide a reasonable explanation and substantial evidence for its finding on washed coal

inputs” See CITIC Trading Co., Slip Op. 03-23, a 21 (emphasis added). We have provided a

reasonable explanation and substantia evidence that Respondents have reported their cod usage

subsequent to washing. In the Draft Results, the Department noted that while the Decison Memo did
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not clearly articulate the bases of our determination that Respondents reported coa subsequent to
washing, the Department’ s conclusion was based on substantia evidence obtained during the
verification of the foreign producers.

Moreover, the Department’ s conclusion that Respondents reported their coa usage subsequent
to cod washing is based on not just the record evidence for Beizhang but dso for Talyuan Genyang
(“TG"). Respondents have not chalenged the Department’ s finding that TG reported its cod usage
subsequent to the cod washing stage. We determined that TG reported its usage of coa based on
washed cod because TG subtracted an amount of cod mud from its consumption, and cod mudisa

byproduct of the cod washing stage.!” See Memorandum from Alex Villanueva, Import Compliance

Specidig, to James C. Doyle, Programn Manager for the Verification of the Response of Taiyuan

Genvang Industrial Company, Ltd. (“TG”) with Regard to the Production of Foundry Coke, Exhibit

TG-5 (May 24, 2001) (“TG Verification Report”).

Furthermore, we disagree with Respondents that we were incorrect in finding that Beizhang
reported its coa usage subsequent to coal washing. Our finding is based on record evidence, namely

the Beizhang Verification Report. We verified Beizhang's reported cod input and noted:

Beizhang presented a worksheet detailing the tota amount of cod used during FY
2000. See Exhibit B-11. Beizhang purchased atota of { some cod} and consumed a
totd of {some cod}. Bezhang officids stated that atotdl of {some cod} islost during
the coal washing or coke making process.

17 According to TG's January 16, 2001, Section D questionnaire response, TG’ s reported usage
amount of cod for June is equal to the sum of dl quantities of coad withdrawn from inventory for June
after deducting the quantity of cod mud withdrawn from inventory for June. See TG's January 16, 2001,
Section D questionnaire response, at Exhibit 4.
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Beizhang Veification Report, at 7. The specific amount of cod lost during the cod washing or coke

making process cited in the Beizhang Verification Report is equd to the difference between the amount

of cod purchased and the amount of cod consumed cited in the Beizhang Verification Report.

Similarly, we verified Beizhang' signiting cod input and noted:

Beizhang submitted a worksheet detailing the tota amount of igniting cod used during
FY 2000. See Exhibit B-13. Beizhang purchased atotd of { someigniting cod} and
consumed atotd of { someigniting cod}. Beizhang officids Sated that atotd of { some
igniting cod} islost during the cod transport from the cods cod inventory to the ovens
aswdl as cod logt during the igniting process.

Beizhang Veification Report, a 7. The specific amount of igniting cod lost during the cod transport

from the cod inventory to the ovens aswdll as cod logt during the igniting process cited in the Beizhang

Verification Report is equd to the difference between the amount of igniting cod purchased and the

amount of igniting coa consumed cited in the Beizhang Verification Report. Smilarly, we verified

Beizhang' s paper input and noted:

Beizhang submitted a worksheet detailing the tota amount of paper used during FY
2000. See Exhibit B-12. Beizhang purchased atota of { some paper} and consumed
atotd of {some paper}. Bezhang officids stated that atotal of { some paper}islost
because the storage area for the paper sometimes gets wet when it rains and is unusable
at that point.

Beizhang Veification Report, at 6. The specific amount of paper lost in the Sorage areacited in the

Beizhang Veification Report is equa to the difference between the amount of paper purchased and the

amount of paper consumed cited in the Beizhang Verification Report.

Thus, while Respondents argue that the Department was inaccurate in noting that the difference
between the amount of cod purchased and the amount of coa consumed is the same quantity of cod

lost during the coa washing or coa making process, it is supported by record evidence. Infactitisa
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direct satement of company officids and verified by the Department. The Department observed for
three of Beizhang' s inputs that the difference between the quantity purchased and the quantity

consumed is equd to the quantity lost. See Beizhang Verification Report, a 6-7. Additiondly, we note

that there is no other indication on the record where the washing process takes place.

Thus, we continue to find that both TG and Beizhang reported their cod usage subsequent to
cod washing. Since dl the producers used the same methodology to report coa consumption, which
Respondents do not dispute but rather agree with, it is reasonable to assume that al producers reported

cod subsequent to washing and thus no adjustment is necessary.

Comment 3. Non-cooper ation of Producers Shut-down
Respondents’ Argument: Respondents argue that the Department failed to adhere to the Court’s

ingructions to include Respondents’ list submisson in the record and use non-adverse facts avallable

for determining the norma vaues of non-responding producers. See CITIC Trading Co., Slip Op. 03-
23 a 21. Instead, Respondents argue, the Department did not apply non-adverse facts available to
severa producers, and thisis incorrect because it does not comply with the Court’s order and because
it is unwarranted by the record.

Moreover, Respondents argue that the Court found that Respondents acted to the best of their
ability in providing the Department with information about non-responding producers shutdowns. See

CITIC Trading Co., Sip Op. 03-23 a 26. Respondents claim that the Department had ample

opportunity to explain how Respondents failed to act to the best of their ability, if there were substantia
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evidence to support its determination. However, Respondents state that because the Department did
not do o, the Court’s decision is now the law and that the Department may not re-litigate that issue.

Respondents additionally state that because a massive shut-down of foundry coke producersin
the PRC occurred, Sinochem could not provide Section D responses for its producers or provide
documentation corroborating the producers shut-down. Respondents argue that the Department’s
finding that Sinochem did not cooperate by acting to the best of its ability to provide thisinformation is
Speculative.

Respondents argue that if Sinochem’ sfailure to inform the Department that it would not be able
to provide Section D responses was a serious reason for using adverse facts available against
Sinochem, the Department should have raised it earlier. Moreover, Respondents argue that Sinochem
did not inform the Department about the non-cooperation of its producers because Sinochem was
attempting to persuade its producers to cooperate. Respondents argue that the timing of when
Sinochem natified the Department that its producers would be non-respongive has nothing to do with
whether Sinochem acted to the best of its ability.

Respondents argue that Sinochem supplied al statements available to it regarding the shut-
downs and persuaded one shut-down supplier to cooperate, and this effort is no reason to punish
Sinochem by using adverse facts avalladle.

Respondents state that the Department had not previoudly based, or mentioned to the Court, its
decison to use adverse facts available due to the failure of Sinochem to supply the telephone, fax
numbers, and addresses for its suppliers. Respondents state that the Department’ s reliance on such an

argument now issurprisng.  Respondents state that Sinochem did not supply the telephone, fax and
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address information because Sinochem purchased from intermediate trading companies and not directly
from the producers. Respondents therefore repeet that Sinochem did not have their exact addresses or
fax numbers. Moreover, Respondents state that when Sinochem officials visited the companiesin an
attempt to obtain cooperation, Sinochem forgot to subsequently send the Department the addresses
after the visit.

Furthermore, Respondents suggest that the Department misunderstood the reason that the
Conclusion Report was offered. Respondents state that the purpose of the list was not to list al shut-
down suppliers, but was offered to establish the credibility of the statements made regarding the shut-
down plants. They date that the list from only Qingxu County is the only such report that exigs to the
best of their knowledge and argue that this fact does not give the Department the right to use adverse
inferences.

Finally, Respondents argue that Sinochem does not have the ahility to force unrelated suppliers
to cooperate with the Department, and therefore there is no basis for the gpplication of adverse facts

avallable with regard to any supplier of Sinochem.

Petitioners Arguments. Petitioners disagree with Respondents that the Court has precluded use of
adverse facts available. Rather, Petitioners state that when the Department does not explain its
determination, the Department must nonethel ess be given an opportunity to review the record to
support itsfinding. Petitioners, moreover, Sate that Respondents are wrong to state that the

Department cannot address mattersin its Draft Results that it had not raised in the Find Determination
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Findly, Petitioners agree that the Department’ s gpplication of adverse facts available is appropriate for

certain suppliers where no documentation exists to corroborate their shutdown.

Department’s Position: The Department agrees with Respondents that the Court stated, “{ A}
remand is necessary so that { the Department} may include Respondents’ list submission in the record
and use non-adverse facts available for determining the norma values of non-responding producers.”

See CITIC Trading Co., Sip Op. 03-23 a 28. However, the Department interprets the Court’s

gtatement to be based on the assumption that the Conclusion Report would show al non-responding
companies were shut-down due to new environmenta regulations in the PRC.2® Since the Conclusion
Report did not identify dl of Sinochem’s non-responsive suppliers, the Department continued to use
adverse facts available with respect to only those suppliers for which the Department had no evidence
of their shut-down. Pursuant to the Court’ s instruction, the Department did not apply adverse facts to
suppliers of Sinochem and CITIC who did submit letters certifying their shut-down or suppliers that
were listed in the Conclusion Report.

The fact that the Department gpplied non-adverse facts available to those suppliers that
provided letters confirming their shut-down demongtrates the Department’ s willingness to recdculate
the normd vaues for certain suppliers and, sgnificantly, to rely on other evidence of shut-down in
addition to the Conclusion Report. However, the Department gpplied adverse facts available to certain

suppliers of Sinochem specificaly because Sinochem provided no evidence of the shut-down of its

18 The Department also notes that because the Conclusion Report was not submitted prior to
verification, there was no opportunity for comment by the parties, or for the Department to thoroughly
review the report and formulate questions.
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remaining suppliers, did not provide the contact information for those suppliers, nor any other evidence
to demondtrate their efforts to contact certain non-responsive suppliers.

Contrary to Respondents assertion, the Department is not re-litigating the issue of whether
Sinochem acted to the best of its ability in providing evidence to substantiate its producers shut-down.
The Draft Results merely articulate why the Department found that there was no evidence
demondtrating that Sinochem acted to the best of its ability to provide information about the non-
responsiveness of certain suppliers.

The Department’ s determination that Sinochem failed to cooperate to the best of its ability is
not unilateraly based on Sinochem’ sfailure to submit Section D responses from it non-responsive
suppliers, but is based on a culmination of evidence that shows that Snochem falled to provide the
Department with any evidence of the suppliers shut-down, or of Sinochem’s attempts to contact its
suppliersin an effort to persuade them to cooperate.

The Department finds that if Sincohem were concerned with the non-cooperation of its
producers, it would have been reasonable for Sinochem to have informed the Department of its
difficulty in atimely manner, and not three months after the Department requested such informetion it its
origind November 7, 2000, Sections A, C, and D questionnaires. The Department dso findsthat it is
highly improbable that Sinochem would claim that it did not haveits suppliers addresses, but then have
the addresses in order to visit the suppliers. Moreover, it seemsimplausible that despite numerous
requests by the Department, Sinochem happened to forget to supply the Department with that
information. In fact, Sinochem’s own response to the Draft Results attests to an intentiona delay in

informing the Department that several suppliers may not submit information, as well as admitting to
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forgetting to forward information which could have permitted the Department to contact the suppliers,
neither of which exhibit acting to the best of its ability.

The Department disagrees with Respondents that Sinochem is being punished for submitting a
gatement from its shut-down supplier. On the contrary, the fact that the Department voluntarily
accepted the letters, and gpplied non-adverse inferences based on the submission of |etters,
demondtrates the Department’ s willingness to accept any evidence about these shut-down suppliers.
See January 26, 2001, supplementa questionnaire (where the Department requested any
documentation corroborating producer shut-downs); see also November 7, 2000, questionnaire,
December 20, 2000, supplementa questionnaire, and January 26, 2001, questionnaire (where
Department requested telephone, fax, and address information).

Finally, the record shows that there is no evidence to demongtrate the shut-down of the non-
responsive producers, no contact information that would enable the Department to conduct its own
inquiry asto their shut-down, and no evidence to show that Sinochem made diligent effort to procure
their cooperation. Even if these shut-down producers are unrelated, there is no evidence to show that
Sinochem even atempted to urge their cooperation other than dlaims that it was working diligently, and
then, failing to provide the information. The Department acknowledges that Respondents' submission
of the Conclusion Report and letters from shut-down suppliers does demondtrate that Sinochem
attempted to provide evidence for certain shut-down suppliers. However, the Department cannot
amply assume that such evidence, which isrelevant to only certain specific suppliers, demondtrates by

inference that Sinochem attempted to contact its remaining suppliers. Therefore, the Department finds



that without such evidence, it is appropriate to continue to conclude that Respondents failed to act to

the best of their ability in providing information about certain dlegedly shut-down suppliers.

Comment 4: Related Coal Mines
Respondents Argument: Respondents argue that the Department based its decison not to use the

factors of production from related coal mines on completely different reasons from those it used in the

Finad Determingtion  Respondents explain that the Department cited two decisions, Polyvinyl Alcohdl

from the PRC, and Ferrovanadium from PRC, which were subsequent to the Find Determination for

this case® Respondents argue that the Department’ s statement that it would not use factors of
production from ajoint venture “because it is a separate legd entity,” does not gppear to be logica or
based on the law. Rather, Respondents contend that the fact that an entity islegdly distinct should not
affect the Department’ s decision to use the most accurate calculation possible. Respondents argue that
greater accuracy would be gained by using the actud inputs that go into mining cod in corrdation with
the Cod IndiaLtd. (*Cod India’) financid ratios on the record. Respondents contend that the fact that
there are no surrogate financid ratios on the record for an integrated foundry coke producer in Indiais
not relevant. While Respondents note that using the Cod Indiafinancid ratiosto build up a cost for

coa would tend to overstate and double-count the financia costs compared to an integrated producer,

19 See Notice of Preliminary Determination of Sales at L ess Than Fair Value and Postponement
of Final Determination: Polyvinyl Alcohol From the People's Republic of China, 68 FR 13674, 13679
(March 20, 2003) (“Palyvinyl Alcohol from the PRC"); and Notice of Preliminary Determination of Sales
at L ess Than Fair Value and Postponement of Final Determination: Ferrovanadium from the Peopl€e's
Republic of China, 67 FR 45088, 45092 (July 8, 2002).
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Respondents argue that using the actud Chinese inputs would be more accurate than using the prices

from a surrogate country.

Petitioners’ Argument: Petitioners argue that the Draft Results provide two independent bases to
support the Department’ s decison not to vaue the inputs that go into producing cod, which isthe
primary input used in producing the subject merchandise. Fird, petitioners explain that the

Department’ s decison not to consider production of inputs by a company 10 percent owned by the
Respondent was reasonable and explained.  Second, petitioners argue that the Department’ s approach
to vauing inputsis clearly reasonable and in accord with both the statute and case law, including cases

prior to the Find Determination Petitioners explain that in addition to the precedents cited by the

Department in the Draft Reaults, in Padific Giant, the Department’ s gpplication of surrogate valuesto
vaue wdl water consumed in the production of crawfish meat was upheld by the Court because the
Court stated that:
The statute plainly focuses upon the quantity of inputs for factors of production rather
than the costs associated with them. It states that “the factor of production utilized in
producing merchandise, include, but are not limited to ... (B) quantities or raw materids
employed {and} (C) amounts of energy and other utilities consumed....

Pecific Giant, Inc. v. United States, 223 F.Supp.2d 1336, 1346 (CIT 2002) (quoting 19 U.S.C. 8

1677b(c)(3)) (“Padfic Giant”). Petitioners explain that in Pacific Giant, Respondents contended that
the Department improperly assgned a surrogate vaue to the well water because some crawfish tall
mest producers did not incur a cost for the water pumped from their wells, and that the Department

should instead have used only the value of the dectricity used to pump the water from the wells.
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Petitioners state that the Department argued thet its determination to vaue the water consumed in
production was consgtent with its practice in NME investigations, and it was “irrdevant that crawfish
processors did not incur a cost for the water because in constructing normal value in a non-market
economy, the statute requires Commerce to base its factors of production upon quantities of inputs
rather than the costs associated with them.” 223 F.Supp.2d, at 1346. Thus, petitioners explain that the
Court found that water “congtitutes a factor of production” because “its use {was} for more than
incidental purposes” 1d. Petitioners argue that the Department’ s decision to base the required
vauation on the inputs that go into producing the subject merchandise is fully supported by the facts, the

datute, and the case law.

Department’ s Position: We agree with petitioners that we have provided two independent bases
supporting the Department’ s decision not to vaue the inputs that go into producing cod. We noted in
the Draft Resultsthat it is the Department’ s practice only to vaue the factors of salf-produced inputs for
the producer of the subject merchandise, not inputs produced by a separate entity, which isaso

reflected in Polyvinyl Alcohol from the PRC. We disagree with Respondents that we based our

decision to continue to use a surrogate vaue for cod on completely different reasons. We sated in the

Fina Determinationthat we did not consider cod to be a sdf-produced input for any of the

Respondents because none of the mines are members of any of the Respondents group. We
requested aremand “to alow Commerce to fully consider the issue of whether gpplying afactors of
production methodology to the coal produced by the purportedly related cod minesis appropriate.”

See CITIC Trading Co., Sip Op. 03-23, a 31. Thus, we recognized that we failed to clearly
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articulate our decison in the Find Determination and requested a remand so that we could provide a

more clear rationadle. We note, however, that the underlying policy consderation in the Fina
Determination and the Draft Results are the same: the statute directs the Department to vaue the factors
of production used by the producer of the subject merchandise, not the factors of separate legd entities
which manufacture inputs to the subject merchandise. While the Department has cited cases

subsequent to the Find Determination, these decisions better articulated the Department’ s practice, and

are therefore relevant to this case.

In this case, the cod supplier isadistinct legd entity and does not produce foundry coke, which
Respondents have not contested. We disagree with Respondents that the fact that an entity islegaly
distinct should not affect the Department’ s search for the most accurate calculation possble. Takento
its extreme, this pogition would have the Department request factor usages for dl inputs used to
manufacture the subject merchandise in every case. The ingtant case, in which there are alarge number
of coke producers and mines supplying cod to these producers demonstrates the unworkability of such
an exhaugtive request. Moreover, Respondents have noted the problems of using Cod India s financia
satements due to potentidly overstating and double-counting the financid costs compared to an
integrated producer of foundry coke. The Department aso prefers to not “mix and match” financia
ratios asthisleads to less, not greater, accuracy when two wholly separate entities' data are merged

together because companies may classify expenses differently. See Persulfates from the People's

Republic of China: Find Results of Antidumping Duty Adminigtrative Review 64 FR 69494, 69500

(December 13, 1999) (“Peraulfates from the PRC”). Thus, we disagree with Respondents that using
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the Chinese inputs used to mine cod rather than a surrogate vadue for cod would be more accurate. In

Frozen Fish Fllets from Vietnam, the Department further articulated its practice for vauing inputs:

Our generd policy, congstent with section 773(c)(1)(B) of the Act, isto vaue the
factors of production that a respondent uses to produce the subject merchandise. If the
NME Respondent is an integrated producer, we take into account the factors utilized in
each stage of the production process. For example, in the case of preserved canned
mushrooms produced by afully integrated firm, the Department vaued the factors used
to grow the mushrooms, the factors used to further process and preserve the
mushrooms, and any additiona factors used to can and package the mushrooms,
including any used to manufacture the cans (if produced in-house). If, on the other
hand, the firm was not integrated, but Smply a processor that bought fresh mushrooms
to preserve and can, the Department va ued the purchased mushrooms and not the
factors used to grow them.?® This policy has been applied to both agricultural and
industrial products.® Accordingly, our standard NME questionnaire asks respondents
to report the factors used in the various stages of production.

Notice of Prliminary Determination of Sdes a Less Than Fair Vaue, Affirmative Prdiminary

Determination of Critica Circumstances and Postponement of Find Determination: Certain Frozen Fish

Fillets From the Socidigt Republic of Vietnam, 68 FR 4986, 4993 (January 31, 2003). Inthis case,

the producers are not fully integrated but separate legd entities from the cod suppliers, thus we would
vaue the purchased coa and not the factors used to mine it in accordance with our practice.

Furthermore, in Frozen Fish Fillets from Vietnam, the Department aso noted that there are

exceptions to valuing the self-produced inputs of integrated producers relevant to this case:

2 See Final Results VVauation Memorandum for Final Results of First New Shipper Review and
First Antidumping Duty Administrative Review: Certain Preserved Mushrooms From the People's
Republic of China, 66 FR 31204 (June 11, 2001) (Final Results Va uation Memorandum).

21 See, e.0., Persulfates From the People's Republic of China: Preliminary Results of Antidumping
Duty Administrative Review and Notice of Partia Recission, 67 FR 50866 (August 6, 2002) (unchanged
infinal) and Notice of Final Determinations of Sales at Less Than Fair Vaue: Brake Drums and Brake
Rotors From the People's Republic of China, 62 FR 9160 (February 28, 1997).
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Firgt, in some cases arespondent may report factors used to produce an intermediate
input that accounts for asmdl or indggnificant share of tota output. The Department
recognizes that, in those cases, the increased accuracy in our overdl caculations that
would result from valuing (separately) each of those factors may be so smdl so asto
not justify the burden of doing so. Therefore, in those Stuations, the Department would
vaue the intermediate input directly.

Second, in certain circumstances, it is clear that attempting to vaue the factorsused in a
production process yielding an intermediate product would lead to an inaccurate result
because a sgnificant eement of cost would not be adequately accounted for in the
overd| factors buildup. For example, in arecent case, we addressed whether we
should va ue the respondent’s factors used in extracting iron ore--an input to its wire
rod factory. The Department determined that, if it were to use those factors, it would
not sufficiently account for the capital costs associated with the iron ore mining
operation given that the surrogate used for vauing production overhead did not have
mining operations. Therefore, because ignoring this important cost e ement would
digtort the calculation, the Department declined to value the inputs used in mining iron
ore and valued the iron ore instead.?

Id. The Department used Gujarat NRE Coke Ltd. (“Gujarat”), an Indian producer of subject
merchandise, to vaue the surrogate financia ratios. Thereisno indication on the record that Gujarat
self-produces coa, and correspondingly, possesses, operates and maintains the capital plant required
to produce it, and Respondents have not argued that Gujarat self-produces cod. Thus, Gujarat does
not incur expenses related to the operation, maintenance, and depreciation of the capital plant required
to produce cod. For this reason, this expenseis not reflected in Gujarat’ s financid ratios used by the

Department in the Find Determination  If the Department were to use Gujarat’ s financid ratios, while

vauing the inputs which go into producing cod, this would result in an improper undervauation of the

22 See Notice of Final Determination of Sales at Less Than Fair Vaue: Carbon and Certain Alloy
Stedd Wire Rod From Ukraine, 67 FR 55785 (August 30, 2002); Final Determination of Salesat Less
Than Fair Vaue: Certain Hot-Rolled Carbon Sted Flat Products From the People's Republic of China, 66
FR 49632 (September 28, 2001); Final Determination of Sales at Less Than Fair Vaue; Certain Cut-to-
Length Carbon Steel Plate From the People's Republic of China, 62 FR 61964 (November 20, 1997); and
Notice of Final Determination of Sales at | ess Than Fair Vaue; Furfuryl Alcohol From the Peopl€'s
Republic of China, 60 FR 22544 (May 8, 1995).
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input, and understatement of normd vaue. Thus, we disagree with Respondents that valuing the inputs

which go into producing cod would result in amore accurate caculation.

Comment 5: Scope
Respondents' Argument: Respondents argue that the Department has found no need for a
recdculation despite ingtruction from the court that its interpretation of the scope language presents a

tautology. See CITIC Trading Co., Slip Op. 03-23, at 38. Furthermore, Respondents contend that

the Department is now relying on an interpretation of the scope from the Scope Ruling on Foundry

Coke: Shook and Dgjin that was published far after the Find Determination  See Scope Ruling on

Foundry Coke: Shook and Dgjin. Respondents contend that the Scope Ruling on Foundry Coke:

Shook and Dgjin is not relevant because they allege that it does not address the contradictory treatment

of different sdesin the Find Determinaion

Respondents argue that the Department is proposing a two-pronged test based on the Scope

Ruling on Foundry Coke: Shook and Dgjin, which was not applied in the Find Determination

Respondents contend that this two-pronged test was not discussed in the Find Determination, or the

litigation before the Court. Thus, Respondents contend that had the Department applied the two-
pronged test to the severd salesthat were indisputably “sold as” above 100 mm, it would have

mentioned thisfact in ether the Find Determination or before the Court, since they argue that it isthe

Department’ s position that such atest is required.
Respondents dso argue that the Department has selectively applied thistest. Respondents

explain that the Department was incongstent in gpplying this new standard based on if the sale passed
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the second prong of the te<t, that “the entire portion of the sale of foundry coke sold as over 100 mm
qudifies as foundry coke with the scope of the order.” See Draft Results, at 25-26. Respondents
contend that for al other sales the Department gpplied a bright line test, and not the two-pronged test.
Thus, Respondents argue that the Department is continuing its incongstency about which the Court was
concerned. Respondents aso argue that the Department has changed its position from the Fina
Determination, without explanation. Respondents note that the assertion by the Department that its test
represents an “industry standard” for determining size is unsupported by the record, and wholly at odds
with the experience of their customers.

Furthermore, Respondents contend that the sdle in question does not meet the two-pronged
test. Respondents argue that the Department admits that “we do not know the specific amount
contracted at or above 100 mm,” and thusthe first prong of the Department’ stest is not met because of
the lack of information on whether any of the 75-125 mm range shipment was “sold as’ above 100
mm. Respondents argue that the sdleis outside of the scope of the case according to the two-pronged

test because the Department would never reach the second prong.

Petitioners Argument: Petitioners argue that the scope of this case has not changed. Petitioners
explain that the precise scope of the antidumping duty order was reaffirmed and explained in a specific
scope inquiry conducted by the Department at the request of Sinochem.  Petitioners contend that the
Draft Results fully explain the Department’ s reasonable actions in addressing shipment data for
merchandise which straddled the size threshold. Petitioners argue that the Court required the

Department to provide a reasoning for its decison-making, and the Department has now provided a full
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explanation demondtrating thet its action did conform to a consstent definition of the scope for thissade

and that the Department has been consstent in its practice.

Department’ s Position: We agree with petitioners. Asdiscussed in the Draft Results, we found that
because a portion of Snochem’s straddling sde falls within the scope, the portion sold as 200 mm or
larger is appropriately consdered subject merchandise. We disagree with Respondents that a

reca culation was necessary because the Court’ s finding that our interpretation of the scope language
presents atautology. We have more clearly articulated our interpretation of the scope and more
adequatdly explained the “sold as’ portion of the test to show that our trestment of Sinochem'’s
sraddling sde is consstent with our trestment of dl of Respondents sdes. The very purpose of the
Seve test isto ensure that there was not so much degradation that the sdle can now no longer be
properly classified as foundry coke, which is 100 mm and above. We note that for Respondents’ other
sdles we were able to determine the amount sold as 100 mm and above from the sales contract, but for
Sinochem'’s straddling sdle, this information was not available, and therefore, we used the best
information available, the amount tested &t or above 100 mm. Furthermore, it is reasonable to assume
that a portion of Sinochem’ s straddling sale was sold as 100 mm and above because the sde was
contracted for arange exceeding 100 mm. The tests show that a portion was tested at or above 100
mm after shipment. Thus, a higher portion was likely sold as 100 mm and above, because, as
Respondents have confirmed, foundry cokeis a highly degradeable product, which Respondents have

estimated averages 20-25 percent degradation per shipment. See ITC Find Determination  Although

it is unknown what portion of Sinochem’s straddling sale was sold as 100 mm or above, thisfact is
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irrdlevant because the scope concerns whether at least 50 percent of the portion “sold as” 1200 mm or
above was retained on 2100 mm Seve.
We a0 disagree with Respondents that we are applying anew test based on the Scope Ruling

on Foundry Coke: Shook and Dajin, which was not gpplied in the Find Determination We have

consgstently used the same interpretation of the scope in the Find Determination and the Draft Results

and we are not proposing a new two-pronged test. The “sold as’ factor of the test was clearly

identified in the Find Determination. We recognize, however, that the Department’ s previous

explanations of the scope in the Final Determination did not remove all doubt as to the proper

gpplication of the scope. While we cited the Scope Ruling on Foundry Coke: Shook and Dajin which

IS subsequent to the Find Determination, the Scope Ruling on Foundry Coke: Shook and Dgjin better

clarified our interpretation of the scope when dedling with straddling sdes, and is thus rdevant to this

case. The Department was not “relying” on the Scope Ruling on Foundry Coke: Shook and Dgjin (i.e.,

as an authority), but was using the clear explanation of the proper gpplication of the scope to shed light
on thisissue,

Moreover, we have not sdlectively gpplied thistest. Respondents are fundamentally misstating
the Department’ s analysis and treatment of individual sales with respect to the scope.  Firdt, we note
that it is Respondents who controlled the saes data and its submission through the antidumping
proceeding. The Department must therefore rely on the Respondents to review the scope and apply it
to their sdes database information. It is clear from the record of this proceeding that the Department
and Respondents had very different understlandings of the proper functioning of the scope. All of

Respondents’ sales of subject merchandise provided to the Department were 100 percent “sold as’
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100 mm or above. We verified these sdes and reviewed testing resultsincluded in the verification
exhibits. We did not apply a bright line test to these sdles as Respondents have aleged, but we note the
result of applying our interpretation of the scope and Respondents’ bright line test would produce
exactly the same results for sales in which the entire sale was sold as 100 mm or above. Furthermore,
the Draft Results explained that the Department treats sdles sold as smaller than 100 mm as outside of
the scope.

We further disagree that thistest isnot an industry standard. The ITC noted initsITC

Preiminary Determination, that foundry coke and blast furnace coke are distinguishable in “ screening

requirements’. See Foundry Coke from China, USITC Pub. 3365, Inv. No. 731-TA-891

(Prdiminary), a 5 (November 2000) (“ITC Prliminary Determingtion’). The ITC aso noted that,

“{u} nlike foundry coke, blast furnace coke does not require screening.” Seeid. The screening
requirement isin fact a necessary part of the sales process for foundry coke. Therefore, we will
continue to value the portion of the Sinochem sde sold as 100 mm or above using the best information
avalable, the test analyss report.

The Department is concerned about the proper application of the scope. It isthe Department’s
concern that unless the scope is interpreted as described above, the scope language will present an
open invitation to circumvention. All that a Respondent would have to do to evade the antidumping
duty order would be to make asale of coke in asize range which straddles the key 100 mm size. Then
it would smply have to ensure that less than 50 percent of that sdle was sized 100 mm and above, and

it would therefore be able to evade the Department’ s order.
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FINAL RESULTSOF REMAND
Asareault of this remand, we have recd culated the company-specific marginsfor the

Find Determination The“PRC-Wide' rate for this review, 214.89, is not affected

by these remand results. The recd culated company-specific weighted-average margin

percentages are as follows:

Manufacturer/exporter Weighted-average margin (percent)
Shanxi Dgjin International (Group) Co. Ltd.............. 101.62
Sinochem International Co., Ltd ........cococvveiereriennee 103.26
Minmetas Townlord Technology Co. Ltd. ............ 75.58
CITIC Trading Company, Ltd..........ccocecererrnnenenenn 47.62
PRC-WIde REE ........cceeeirerieienee e 214.89
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These find results pursuant to remand are being issued in accordance with the order of

theCIT in CITIC Trading Co..

Joseph A. Spetrini
Acting Assistant Secretary
for Import Administration

Date
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