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FINAL RESULTS OF REDETERMINATION
PURSUANT TO COURT REMAND
HYNIX SEMICONDUCTOR, INC., HYNIX SEMICONDUCTOR AMERICA, INC. V.
THE UNITED STATES AND MICRON TECHNOLOGY., INC.
Court No. 01-00988

SUMMARY

The Department of Commerce (the Department) has prepared these find results of
redetermination pursuant to aremand from the Court of Internationd Trade (the Court) in Hynix
Semiconductor, Inc., Hynix Semiconductor America., Inc. v. United States and Micron Technology,
Inc., No. 01-00988, Slip Op. 03-152 (Ct. Int’'| Trade November 24, 2003) (Hynix 11). The Court in
Hynix 11 addressed four issues from the find results of the adminigtrative review of the antidumping duty
order on dynamic random access memory semiconductors of one megabit and above (DRAMS) from
the Republic of Korea (Korea), covering the period May 1, 1999 through December 31, 1999. The
four issues covered are (1) the Department’ s rgjection of Hynix Semiconductor, Inc., and Hynix
Semiconductor America's, Inc. (Hynix) reported indefinite deferra of certain R& D expenses; (2) the
Department’ srgection of Hynix’s amortized R&D codts, (3) the Department’ s treatment of Hynix’'s
reported product-specific R& D costs (crossfertilization); and (4) the Department’ s treatment of
Hynix’ s accounting adjustments for the average useful lives (AULS) of its semiconductor equipment in
caculating depreciation. The Court sustained the Department’ s positions as stated in point (1) by
finding that the Department’ s “...explanation for rgecting { Hynix’'s} indefinite deferra of certain R&D
expensesis supported by substantia evidence and is otherwise in accordance with the law. See Hynix
Il at 10. However, with regard to points (2), (3) and (4), the Court found that the Department’s
actions are unsupported by substantia evidence, and require further explanation. See Hynix 1l at 9, 12
and 16-17.

The Court remanded for recongderation and further explanation the Department’ s decision to
rgect Plaintiff’ sR&D cogts and the AUL s used to calculate depreciation costs. In the dternative, the
Court directed the Department to recaculate usng Plaintiff’sdata. Although we disagree with the
Court' sfindingsin Hynix 11 that the Department’ s determinations on remand were not supported by
subgtantid evidence, the Department neverthel ess has reca culated Hynix’s R& D costs and the AULs
used for depreciation cogsin thisreview period. See Virg Group v. United States, 343 F.3d 1371,
1376 (Fed. Cir. 2003). Asaresult of these recaculations, Hynix’s margin of dumping is 2.07 percent.

BACKGROUND

On October 12, 2001, the Department published anotice of find results of the antidumping
duty adminigtrative review on DRAMS from Koreaiin the Federa Register. See Dynamic Random
Access Memory Semiconductors of One Megabit or Above From the Republic of Korear Final




Results of Antidumping Adminigtrative Review, 66 FR 52097 (October 12, 2001) (Eind Results). In
these Find Reaullts, the Department stated that: (1) “...as aresult of the continudly changing
methodology we found that the reduced R& D costs recognized by Hyunda and LG Semicon Co. Ltd.,
through the amortization and deferrd of their R& D expenses, and resulting alocation of R& D expenses
to merchandise, does not reasonably reflect the cost of producing the subject merchandise” See Find
Results and accompanying Decison Memorandum at Comment 2; (2) “...we have continued to
dlocate dl semiconductor R& D expenses over the total semiconductor cost of goods sold, a
methodology which does not overstate costs, but which we believe reasonably and accuratdly identifies
the R& D expenses attributable to subject merchandise” See Find Results and accompanying Decison
Memorandum at Comment 3; and (3) “ [w] e also based depreciation...on the pre-1998 useful lives
employed by Hyundai because...we believe that the useful lives adopted in 1999, and the resulting
depreciation, are distortive.” See Find Results and accompanying Decison Memorandum at Comment
5.

In January 2003, the Court remanded the Department’ s Find Results, in Hynix Semiconductor,
Inc., Hynix Semiconductor America., Inc. v. United States and Micron Technology, Inc., No. 01-
00988, Slip Op. 03-13 (Ct. Int’'| Trade January 31, 2003) (Hynix 1). In itsremand, the Court ordered
the Department to (1) reconsder and further explain why the use of { Hynix’s} amortized R&D costs
would not reasonably reflect { Hynix's} actud R&D expensesfor this period of review, and to identify
what digtortions, if any, would arise in the COP cdculation if amortized R& D costs were used; and to
reconsider and address { Hynix’ s} assertion that al 1996 R& D costs that should have been carried
forward into this period of review, if amortized, were fully taken into account prior to or within the Fifth
Adminigrative Review, when Commerce used expensed R& D costs in the cost of production
caculation; (2) reconsder and further explain why {Hynix's} deferra of certain R& D costs does not
reasonably reflect the R& D costs related to the subject merchandise; (3) further explain whether the
subject merchandise has benefitted from R&D activities for non-memory products and identify
subgtantia evidence in the record to judtify this conclusion; (4) explain how the revised average ussful
lives reported by { Hynix} are not sandard industry practice; how and where in the record { Hynix’ s}
reported AUL s were overstated; and whether the use of {Hynix’s} reported AULs would not
reasonably reflect depreciation in the cost of production. See Hynix | at 2-3.

In the Department’ s firdt redetermination on remand, Final Results of Redetermination Pursuant
to Court Remand; Hynix Semiconductor, Inc., Hynix Semiconductor America, Inc. v. United States
and Micron Technology, Inc., (June 6, 2003) (Remand Results), the Department, as ordered by the
Court, fully explained, and supported with substantia evidence, its positions regarding Hynix’sR&D
costsand AULs. Asareault, the Department reached the same conclusionsiit reached in the fina
results of the adminigrative review; namely that: (1) Hynix’'s amortization of its R& D costs does not
reasonably reflect Hynix's actud R&D expenses for this period of review; (2) Hynix’s deferrd of
certain R& D costs does not reasonably reflect the R& D cogts related to the subject merchandise; (3)
Hynix’ s production of subject merchandise has benefitted from R&D activities for non-memory
products, and (4) the use of Hynix’ s reported AUL s does not reasonably reflect the cost of production.




Inits remand of the Department’ s June 6, 2003, Remand Resullts, the Court sustained the
Department’ s findings that Hynix’ s indefinite deferra of certain R& D expenses does not accurately
reflect Hynix's cost of producing the subject merchandise for this period of review. See Hynix Il at 9.
In Hynix II, however, the Court again remanded the Department’ s findings regarding Hynix’'s
amortization of R&D cogts, crossfertilization and AULS.

On December 12, 2003, the petitioner submitted comments on the Court’sfindingsin Hynix 1.
Specifically, the petitioner again addressed each of the remanded issues and suggested that the
Department reopen the adminigtrative record and send a questionnaire to Hynix concerning these
issues. The Department has addressed each of these issues below and has declined to reopen the
adminigrative record for further information given the Court’ s findings in Hynix 11 and the specific
directions contained in the Court’s remand order of November 24, 2203.

DISCUSSION

R& D Costs

The Court remanded the following two aspects of the Department’ s treatment of Hynix's
R&D costsin the Find Results (1) whether the Department properly rejected Hynix’ s reported
amortized R&D costs, and (2) the appropriateness of the Department’ s redllocation of total
semiconductor R& D costs over dl semiconductor production based on the gpplication of its concept of
the cross-fertilization of R&D. These two issues are addressed separately below.

A. Amortized R& D Costs

As dtated above, the Court remanded this issue to the Department for further explanation asto
why the Department finds that Hynix’ s reported amortized R& D costs do not accurately capture its
R&D costsin this period of review. In particular, the Court directed the Department to provide a
reasoned explanation, supported by substantia evidence, that distortions in the cost of production
caculation for this period of review necessarily arise, where Hynix’s R& D costs which were previoudy
accounted for through expensing, are now accounted for through amortization.

Asthe Department explained in the Find Results and in the Remand Results, amortization, on
itsface, is not digtortive if the gpproach is gpplied consgtently. However, had the Department
accepted Hynix's changes in R&D treatment, distortions to Hynix's cost of production would have
arisen in this and other review periods. When a company changes from expensing to a5 year
amortization methodology, the first year of the change captures only 1/5 of the expense that would have
been claimed if the respondent had continued expensing. While this accounting change may be
permissible, it has adigtortive impact on production costs. It takes five years before the amortization
methodology can be considered equivaent to the expensing methodology. To address the distortion
caused by the change in R& D accounting methodologies used in the earlier review period of this




proceeding and to ensure that dl R& D expenses for Hynix ultimately were captured in the company’s
antidumping caculations, the Department decided to expense the company’s R& D from that review on,
adecigon that was only chalenged in the review period before the Court. Expenang Hynix'sR&D
costsin thisreview period, save for non-memory products (see cross-fertilization section below),
producesan R&D ratio of [ * * * ]| percent. See March 5, 2001, supplementa response at Exhibit 24.
However, if we accept Hynix’s reported amortized R&D costs, not only isHynix sR&D ratio [ * * * ]
percent, but the difference in the R& D amounts that result from these different methodologica
gpproaches can never be picked up as a production cost in antidumping calculations. 1d. Asexplained
in the Remand Results, if Hynix had amortized its R& D costs higtoricaly and continued to amortize its
costs throughout the review period, then the distortions we have described would not have been
created. However, as evidenced by record data, it is the switch between methodologies that causes
digtortions to occur in Hynix’s cost of production over the course of anumber of review periods,
including the one before this Court.

As dated previoudy, we believe tha, in the Find Results and the Remand Results, we fully
explained, and supported with substantia evidence, our positions regarding the amortization of Hynix's
R&D costs. Neverthdess, the Court in Hynix 11 has found that the information cited by the Department
isnot as substantia evidence supporting its determination. Therefore, dthough we disagree with the
Court’sfinding, we have recdculated Hynix' s R& D cogts to dlow for amortization.

B. Cross-Fertilization

In its remand order, the Court ordered the Department to establish, through substantial
evidence on the record, that the R& D activities for non-subject merchandise provide benefits to subject
merchandise. As dtated in the Remand Reaults, the Department compared Hynix's overdl R&D
expenses for semiconductors to its overall semiconductor production costs to determine the relative
amount of R&D that should be included in the production cost buildup for DRAMS. In finding this
methodology was reasonable, the Department finds the fact that Hynix has memory projectslisted in its
non-memory lab, coupled with expert advice that the architecture of semiconductorsis such that
research on one semiconductor product can and has benefitted other semiconductor formsto be
substantia record evidence in support of its determination.

In Hynix 11, the Court remanded for reconsderation and further explanation the Department’s
decison to rgject Plaintiff’s calculated R& D cogts. The Court asked the Department to establish
through record evidence that the projects cited in the Remand Results, or other non-subject
merchandise projects, provided benefits to subject merchandise, noting that it requires more than the
presence of memory projects in Hynix’s non-memory lab to establish the existence of amutualy
beneficid R&D relationship. In the dternative, the Court ordered Commerce to recaculate these
costs, excluding R& D costs for non-subject merchandise. However, R&D, by its nature, does not
aways produce new knowledge or products and the results of Hynix’s ongoing R& D efforts were not
known during the review period. Consequently, athough the Department believes that it has
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demongtrated that cross-fertilization of R&D exists for Hynix in this case, the Department is unable to
make the connection the Court requested in Hynix Il based on existing record evidence. Therefore, we
have recalculated Hynix’s R& D cogis for these remand results to exclude R& D cogts for non-subject
merchandise.

AULs

Inits remand order, the Court ordered the Department to provide a reasoned explanation for
finding that Hynix’s revised AUL s do not reasonably reflect its cost of production. As sated in the
Remand Reaults, the Department regjected Hynix' s revised AULs and used its pre-1998 AUL s to
cdculate its cogt of production. In finding this methodology was reasonable, the Department finds
Hynix’s continua change to the treetment of its depreciation methodology digtortive for antidumping
purposes because it causes arbitrary fluctuations in arespondent’ s reported costs that are unrelated to
the actud costs incurred by the respondent. The Court remanded for reconsideration and further
explanation the Department’ s decision to rgect Plaintiff’ srevised AULSs. In the Find Results and
Remand Results, the Department explained its position regarding AULSs, identifying substantia record
evidence to support it. Nevertheless, the Court in Hynix Il has found that the information cited by the
Department is not substantia evidence in support of its determination. Therefore, we have recaculated
Hynix’'s AULsto dlow for its reported accounting adjustment.

RESULTS OF REMAND DETERMINATION

Asaresult of this redetermination, Hynix’s dumping margin for the period May 1, 1999 -
December 30, 1999 is 2.07 percent. Thisrate has changed from the rate announced in the October
12, 2001, find results of the seventh administretive review.

James J. Jochum
Assistant Secretary
for Import Administration
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