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FINAL RESULTS OF REDETERMINATION
PURSUANT TO REMAND

SUMMARY
The Department of Commerce (“the Department” or “Commerce’) prepared these find results
of redetermination pursuant to the remand order of the U.S. Court of Internationa Trade (“CIT”) in

Sater Stedls Corporation v. the United States, Slip Op. 03-108 (Ct. Int'| Trade Aug. 21, 2003)

(“Sater Steds”).

In accordance with the CIT’ s ingructions, the Department reconsidered its analysis of the
collgpsing issue. The Department determined, as explained in detail below, that substantia evidence on
the record indicates thet the affiliated Virgy Group companies have production facilities for smilar or
identical products that would not require substantia retooling in order to restructure manufacturing
priorities. Thus, the Department determined that its decison to collgpse the Virgy Group companiesis
supported by substantia evidence and in accordance with the law, and therefore, the Department did
not revise its dumping margin caculaions.

BACKGROUND

In the adminigtrative review covering the period of February 1, 2000 through January 31, 2001

(“POR”), the Department determined to collgpse the affiliated companies of the Virgy Group pursuant

to 19 C.F.R. § 351.401(f)(2000). See Stainless Stedl Bar from India; Fina Results of Antidumping

Duty Administrative Review, 67 Fed. Reg. 45956 (July 11, 2002) and Notice of Amended Final

Results of Antidumping Duty Adminidrative Review: Stainless Sed Bar from India, 67 Fed. Reg.




53336 (Aug. 15, 2002) (“Find Results’) and the accompanying 1ssues and Decison Memorandum for

the Find Results of the Adminidrative Review of Sainless Sted Bar from India (July 5, 2002)

(“Decison Memorandum”); Stainless Sted Bar from India; Preliminary Results of Antidumping Duty

Adminigrative Review and Partial Rescission of Adminidtrative Review, 67 Fed. Reg. 10377 (Mar. 7,

2002) (“Preliminary Results’). Asacollapsed entity, the Virg Group received ade minimis dumping

margin in both the Prdiminary Results and Findl Results.

In the Find Reaullts, the Department determined that the affiliated companies of the Virg Group
should be collapsed and considered one entity pursuant to 19 U.S.C. 8 1677(33) and 19 C.F.R. §
351.401(f). Based upon the record evidence, the Department determined that Virg Alloy, Ltd.

(“VAL™); Virg Impoexpo, Ltd. (“VIL"); and Virg Forgings, Ltd. (“VFL") “meet the regulations

collapsing requirements.” Decison Memorandum at Comment 1. Firgt, the Department specificaly
found that “VVAL and VIL can produce subject merchandise (i.e., Smilar or identical products) and can
continue to do o, independently or under exigting leasing agreements, without substantid retooling of
their production facilities” 1d. Second, the Department also found “a significant potentia for the
manipulation of price and production among VIL, VAL, and VFL.” |d. Sater Steels Corporation,
Carpenter Technology Corporation, Electraloy Corporation, and Crucible Specidty Metds Division of
Crucible Materials Corporation, collectively, asthe “plaintiffs’ and defendant-intervenors, challenged
this determination before the CIT arguing that the Department misgpplied its collgpsing regulation to the
Virg Group.

In Sater Stedls, the CIT determined that the Department’ s decision to collapse the Virg Group

companiesinto one entity was not supported by substantia evidence on this record; therefore, the CIT



remanded the Find Results to the Department to reconsider its analysis of the collapsing issue and, if
necessary, revise the dumping margin calculation accordingly. Sater Stedls at 15.

On September 2, 2003, the plaintiffs filed comments on Sater Stedls, which are discussed
below. Seeinfra“Comments.” On September 22 and October 1, 2003, the Virg Group companies
filed comments in response to the plaintiffs comments (“Virg regponse comments’). 1d. The

Department released the Draft Redetermination Pursuant to Court Remand (“Draft Remand”) to the

parties for comment on October 1, 2003. On October 8, 2003, the Department requested an
extengon to file its remand with the CIT because the interested parties required additiond timeto
comment on the Draft Remand. (The extension to October 28, 2003 was granted by the CIT on
October 15, 2003.) On October 9, 2003, the plaintiffs filed comments on the Draft Remand to which
the Virg Group companies responded on October 16, 2003. 1d.
ANALYSIS

The issue that the CIT remanded to the Department primarily pertainsto the part of the
Department’ s collapaing test that addresses production facilities. See Sater Steds at 10. This portion
of the collgpang test states that the affiliated companies being collapsed must be able to produce smilar
or identica merchandise without substantia retooling of ether affiliate sfacility. See 19 C.F.R. 8§
351.401(f)(2).

In the Find Reaults, the Department determined that “VIL and VAL can produce subject
merchandise and have a broad overlap of production capability. . . [and] can maintain this broad

overlgp of production capability without substantia retooling.” See Decison Memorandum at Comment

1. Indeed, the Department stated, “in thiscase VAL and VIL both produce subject merchandise” 1d.



The CIT was unsatisfied with the Department’ s collapsing determination and found *that
Commerce s decison to collapse the Virg Group companies is unsupported by substantid evidence
and that Commerce' s explanations for its reasons are inadequate.” See Sater Steds at 13. The CIT
pecificaly stated that “the record shows that VAL produces a semi-finished or intermediate product,
sted billet, that is used as an input in the production of SSBs, the subject merchandise. VAL . . . does
not have the finishing capabilities to produce the subject merchandise” See Sater Steds at 10-11.
The CIT adso stated that VIL only had the further processing capabilities to process the billets into
danless sted bar. See Sater Stedls at 11. In addition, the CIT stated that “VFL does not produce the
subject merchandise” See Sater Steds a 11. Therefore, based on this information (primarily derived
from adiagram of the Virg Group’'s production lines provided in its questionnaire response), the CIT
determined that “VVAL and VIL (and VFL) do not have ‘production facilities for smilar or identical

products and cannot produce the subject merchandise without ‘ substantia retooling’ of their facilities.”

1d. (referencing Vira’ s June 29, 2001 questionnaire response at 62-64). Accordingly, the CIT was
concerned that “[a)s they lack equivaent production capabilities, the Virg Group companies do not fit
the profile contemplated by the regulation pertaining to collgpsing. If theindividua companies within the
group are treated separately, they cannot divert production to the lowest-margin affiliate” 1d.
Asrequested by the CIT in Sater Stedls, the Department reconsidered its andlys's of the
collgpsing issue for the Virg Group companies with particular atention to second portion of the
collapsing test in order to address the CIT' s concernsraised in Sater Stedds.  For the reasons
discussed below, the Department determines again, after reviewing the record, that its decison to

collgpse the Virgy Group companies and, in particular, the second part of the collgpsing test is
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supported by substantial evidence. The Department dso maintains that the Virg Group companies
should continue to be collapsed and considered one entity in accordance with the law.

Under the Department’ s regulations, in order for the Department to consider two or more
producers as one entity, or “collgpse’ them, it must find that: (1) the producers are affiliated pursuant to
19 U.SC. §1677(33); (2) the affiliated producers * have production facilities for smilar or identica
products that would not require substantia retooling of either facility in order to restructure
manufacturing priorities” and (3) “thereis asgnificant potentia for the manipulation of price or
production.” See 19 C.F.R. § 351.401(f).

The Department began its redetermination of the collgpsing issue by considering the intent and
purpose of the collgpsing regulation, while dso being mindful that the law provides the Department with

the discretion to collapse. See AK Stedl Corporation, et d. v. United States, 34 F. Supp. 2d 756,

764-65 (Ct. Int’| Trade 1998) &ff’d in part, rev’'d in part, 203 F.3d 1330 (Fed. Cir. 2000). Asthis

Court recognized in Sater Stedls, the palicy rationae of the collgpang regulation isto prevent affiliated
companies with the same or amilar production cgpabilities from manipulating price or production
activities of subject merchandise to the affiliated company with the lowest margin, and thereby

arcumventing the antidumping law. See Sater Stedls at 10; see also Queen’s Flowers De Columbiav.

United States, 981 F. Supp. 617, 622 (Ct. Int’| Trade 1997). When treated as one collapsed
company, dl sales and costs must be reported collectively, thereby preventing affiliated companies that
meet the collagpaing requirements from manipulating production or price so as to circumvent the

antidumping duty order. See Antidumping Duties and Countervailing Duties. Notice of Proposed

Rulemaking and Reguest for Public Comments:. Antidumping Duties and Countervailing Duties, 61 Fed.




Reg. 7308, 7330 (Feb. 27, 1996) (“Proposed Rules’). In this case, asis evidenced below, the

Department finds that the affiliated companies of the Virg Group fit the profile envisoned by the
collgpsing regulations, thet is, they are sufficiently intertwined and have smilar production capabilities
such that if the Department were to assign different margins to each of the Virg Group companies (e.g.,
VAL received a2% margin and VIL/VFL received a 30% margin), they could easily shift production
and sl the subject merchandise to the United States through the company with the smallest margin.
Indeed, the Virg Group even conceded this would be possble if the companies were not collgpsed.

See Virg’sresponse comments at 2. The fact that the affiliated companies use their production

facilitiesto produce smilar or identical products presents the possibility of price or production

manipulation, which is the centra question of the collgpsing regulation. See Queen's Flowers, 981 F.

Supp. a 627 (dating that “the central question [of the collgpsing andysisig] whether parties are
aufficiently related to present the possibility of price [or production] manipulation”).

The Department’ s determination that the affiliated" Virg) Group companies, VAL, VIL, and
VFL, have the ability to produce Smilar or identical merchandise with production facilities that would
not require substantid retooling in order to restructure manufacturing prioritiesis supported by
subgtantia evidence on the record in thisreview. The Department finds that substantial evidence on the
record indicates that VAL produced and sold black bar during the POR and has the ability to produce

bright bar without substantia retooling of its facilities.

The Virg Group reported VAL, VIL, and VFL as affiliated companies. See Vira's June 29, 2001
guestionnaire responseat 6. The Department agreed in the Preliminary Results, Final Results, and continuesto find
in the remand redetermination that the Viraj Group companies are affiliated. Preliminary Results, 67 Fed. Reg. at
10378; Decision Memorandumat Comment 1.




The CIT dtated in its remand that “V AL produces a semi-finished or intermediate product, sted
billet, that is used as an input in the manufacturing of SSBs, the subject merchandise,” and that “VAL
has the mdting and rolling capabilities to produce sted hillets, but does not have the finishing capatility
to produce subject merchandise.” See Sater Steds at 10-11. However, VAL dso manufactures
gainless sted hot-rolled bar (“black bar”) at its production facility, asis evidenced in the Virg Group's

guestionnaire responses and in its reported home market sales database. See Virg's June 29, 2001

questionnaireresponse at 5, 9, 64 (referred to as“rounds’) & 175-85; Virg's November 26, 2001

supplemental questionnaire response at 1, 4 & 62-67. The scope of the administrative review

remanded to the Department specificaly states that “stainless stedl bar. . . means articles of gainless
ded draight lengths that have been ether hot-rolled, forged, turned, cold-drawn, cold-rolled, or
otherwise cold finished.” See Find Results, 67 Fed. Reg. at 45957 (emphasis added); see dso Notice

of Find Determination of Sales At Less Than Fair Vaue: Stainless Sted Bar from India, 59 Fed. Reg.

66915 (Dec. 28, 1994). Accordingly, the black bar produced and sold by VAL is subject
merchandise as defined by 19 U.S.C. § 1677(25). Therefore, VAL was not only involved in the
production of an input (i.e., billets) during the POR, but VAL aso produced and sold black bar.
This concluson is further supported by VAL’ sfinancid satements. Specificdly, VAL'’s
balance sheet gates that it produced and sold, not only billets, but “Rounds & Bars” and “SS

RodgBars’ (i.e, black bar). See Vira's June 29, 2001 guestionnaire response at 93. Infact, VAL’s

sdes of rounds and bars were gpproximately 80 percent of its sdes of billets by quantity. 1d.
Asnoted by the CIT in Sater Stedls, VIL wasinvolved in the production and sde of stainless

stedl cold-rolled bar (“bright bar”). In order to meet the second part of the collgpsing test, VAL and



VIL must “have production facilities for amilar or identica products that would not require substantia
retooling of ether facility in order to restructure manufacturing priorities” See 19 C.F.R. 8
351.401(f)(1). The Department acknowledgesthat it previoudy found that black bar and bright bar

products are smilar subject merchandise in the origind determination. See Origind Determination 59

Fed. Reg. 66915 (referencing the Scope section, in which both black bar and bright bar are the “same
class or kind of merchandisg’ and the Product Comparison section, in which the Department
“determined that al products covered by this investigation congtitute a single category of such or smilar
merchandise.”). In addition, the Department remains cognizant that the purpose of the collapsing
regulation is to prevent shifting of production of smilar or identica merchandise between affiliated
companies.

Despite the fact that the Department finds that VAL and VIL can produce subject merchandise
(i.e., Smilar or identical products) and can continue to do so without substantia retooling of their
production facilities, the CIT determined that some diagrams contained in Virg'’s product brochures,
which illugtrate Virg’ s production lines, suggest that substantid retooling would be required for VAL

and VIL to produce identical or smilar merchandise. See Viral’s June 29, 2001 questionnaire

response a 62-64. VAL’sdiagram showsthat “liquid sted is cast into hillets’ and then cut and
alowed to cool. Id. a 64. VAL then either sdIsthe billets to other affiliated companies (e.g., VFL) to
be used as raw materia inputs for other products (e.g., flanges) or reheats and processes them through
the “flat & bar mill” to make black bar or hot-rolled flats. Id. Then, the black bar can be “further
processed to produce stainless stedl bright bar” at VIL. 1d. a 62. The further processing a VIL

involves heating the black bar and then annedling and pickling and palishing or grinding it. 1d. at 62.



Based on these diagrams, the Department reaches a different conclusion than reached by the CIT. The
Department finds that VAL has the ability to completely stop its production of hillets, purchase them on
the open market, and process them into black bar using the production fecilitiesit already has (i.e.,
“reheating” and “flat & bar mill”). Moreover, the Department finds that VAL could add anneding and
pickling capabilities to processits black bar into bright bar without a substantial capital investmen.
When the Department compares the fixed assets in the financial statements of VAL (the billet and black
bar producer) with the fixed assetsin the financia statements of VIL (the bright bar producer), we
conclude that VAL could add bright bar finishing operations (e.q., pickling and annedling operations)

for lessthan 10 percent of its current fixed asset value. See Virg's June 29, 2001 questionnaire

responseat 90 & 73.

The Department further notes that the plaintiff’ s assertion that substantia retooling would be
required is based on VFL’s cogt of adding a production facility for “rounds/bars/rods.” See Hantiffs
Complant (Jan. 21, 2003) at 10. However, because VAL dready has production facilities for bar, the
Department need only consder the coststo VAL of adding pickling and annedling operations in order
for VIL and VAL to produce identicd (i.e., bright bar) products. Similarly, VIL has the ahility to
purchase black bar on the open market, rather than from VAL, and processit into bright bar using the
production facilitiesit dready has. Therefore, the Department determinesthat VAL and VIL have
production facilities to make smilar or identical products without substantid retooling of VAL’s
production facility in order to restructure manufacturing priorities.

With respect to VFL, the CIT only mentioned that it “does not produce the subject

merchandise” See Sater Seds at 11. The collapsing regulation neither sates that the affiliates must



currently produce the subject merchandise nor that they must currently be actively producing smilar or
identica merchandise in order to be collgpsed. Rather, they must “have production facilities for smilar
or identical products’ without subgtantia retooling. See 19 C.F.R. § 351.401(f)(1). The language of
the collgosing regulation purpossfully affords the Department this flexibility in order to dlow it to
collapse &ffiliated companies Smilarly stuated to VFL in order to prevent them from moving production
and sdes of the subject merchandise from one éffiliate (eq., VIL) to another (eq., VFL). See

Antidumping Duties and Countervailing Duties. Find Rule, 62 Fed. Reg. 27296, 27346 (May 19,

1997) (“Preamble”); Proposed Rules, 61 Fed. Reg. at 7330.

VFL’s primary production operation relates to producing stainless sted flanges, and therefore,

some of its production machinery is used exclusvely for producing flanges. See Virg's June 29, 2001

guestionnaire response at 63. However, as the plaintiffs pointed out in their origind case brief, VFL

as0 has production facilities Smilar to those of VIL. See Petitioners April 8, 2002 case brief at 7.

Specificdly, asrecognized by the CIT, “VIL. . . has annealing and pickling capabilities’ in addition to

hesting capabilities See Sater Stedls at 11; see dso Virg's June 29, 2001 questionnaire response at

62. Like VIL, VFL ds0 has heating and annealing capabiilities. 1d. at 63. Moreover, VFL’s audited
ba ance sheet dates that it ingdled “forgings facilities for rounds/bar s/rods...in December 1999" and
that it produced and sold forged “rounds/bars/rods.” 1d. at 108 (emphasis added). Additionaly, VFL
received secured loans for working capital which were “collateraly secured by 2™ charge on the fixed
assets of the company and the personal guarantees of the. . . directors of the co[mpany].” Id. at 104.
These same two directors are dso directors and sgnificant shareholdersin dl three affiliated

companies, as discussed further below. Because VFL has similar production facilities to the other
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affiliated companies and a close, intertwined corporate structura relationship with these companies, we
continue to find that VFL could easily switch its production capabilities to produce subject merchandise
bar exclusvely, without subgtantid retooling.

The Department’ s collgpsing regulation does not require that production capabilities must be
identical or “equivdent.” See Sater Steds at 11. In fact, the CIT has specifically dlowed for

differences between production lines and products. See eq., Marine Harvest (Chile) SA. v. United

States, 244 F. Supp. 2d 1364, 1367-68 n.8 (Ct. Int’| Trade 2002) (citing that the Department
collgpsed two affiliated entities even though the “two companies operations were not identicd”);

Asociacion Columbiana de Exportadores de Flores, et d. v. United States, 6 F. Supp. 2d 865, 895

(Ct. Int’l Trade 1998)(CIT approved the Department’ s collgpsing decision based on afinding that “dl
Sx companies produced carnations using virtually the same processes and equipment” (emphasis
added)). Rather, the collgpsing regulation expresses that producers must have production facilities for
amilar or identicd products that would not require subgtantid retooling. The regulation emphasizesthe
“potential for the manipulation of price or production.” See 19 C.F.R.8 351.401(f) (emphasis added);
Preamble, 62 Fed. Reg. at 27346.

Asis evidenced in the questionnaire responses in this case, the Virg Group isalarge,
integrated, multinationd entity in which two individuds “hold [the] mgority of shares, either directly or,

aong with friends and reatives and their promoted companies” See Virg's June 29, 2001

questionnaire response at 1; see dso Vira's November 26, 2001 supplemental guestionnaire response

a 1-2. These sametwo individuds are dso the managing directors of al three ffiliates. See Virg's

June 29, 2001 questionnaire response & 8. The sdlling and production activities for bar during the
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period of review a VIL and VAL are controlled by these directors. Id. a 4 & 5. Through persond
guarantees, these same two individuas also enabled VIL and VFL to secure loans that they may not

otherwise havereceived. |d. at 104; see dso Vira's November 26, 2001 supplementd questionnaire

response a 33. Infact, VIL received aloan for working capita which was not only guaranteed by the

directorsbut lso by VAL. See Vira’s November 22, 2001 supplemental questionnaire response at

33. In addition, the directors made direct loansto VAL and VFL. See Vira's June 29, 2001

guestionnaire response at 90 & 105. Further, VAL, VIL, and VFL’s production facilities are all

located in the same city, Thane, India. 1d. at 5-6. Moreover, they are positioned “hardly 20 meters

away from each other.” See Virg’s November 26, 2001 supplementa questionnaire response at 13.

Taking into account VAL, VIL, and VFL'’s corporate structura relationship coupled with the obvious
gmilaritiesin products and production facilities, the Department finds that these affiliated companies
have a“sgnificant potentid for the manipulation of price or production.”

Unfortunately, the Department’ s explanations of its collgpsing methodology as explained in the

Preiminary Results and Final Results raised undue concerns with the CIT. Specificdly, the CIT

expressed concerns with the Department’ s Prliminary Results language in which it described Virg's

production facilities as * complementary” versus its language in the Final Results in which it described
them as* overlapping.” As evidenced in the discussion above, both descriptions are true. Sater Steels
at 15. For ingtance, VAL does “supply VIL with the input hot-rolled bar VIL processesinto bright

bar.” See Prdiminary Reaults, 67 Fed. Reg. at 10378. However, as explained above and in the Find

Reaults, black and bright bar are smilar subject merchandise which VAL and VIL produce and sdli

using Smilar production facilities (setting the billet production aside). See Decison Memorandum at

12



Comment 1. The Department’ s stlatement that the Virgy Group companies *have a broad overlap of
production cgpability” wasincluded in the Find Reaultsto illudtrate the difference between the factsin
this case and those in the Department’ sinvestigation of stainless stedl bar from Germany. See Notice

of Find Determination of Sdes a Less Than Fair Vdue: Stainless Sted Bar from Germany, 67 Fed.

Reg. 3159 (January 23, 2002) (“German Ba™) and accompanying Issues and Decison Memorandum

a Comment 15.

In German Bar, the Department stated that it found that two respondents should not be
collapsed because of the combination of a“limited overlgp” in production capabilities and sgnificant
corporate structural impediments of the respondents’ ability to manipulate pricing and production. The
Department stated in German Bar that “there is no information indicating the two companies currently
share sdes information, are involved in each others production or pricing decisons, or share facilities

or employees’ and they “do not share any common managerid employees” See German Bar Decison

Memorandum at Comment 15. The facts surrounding this case, as evidenced above, and thosein

German Bar are Sgnificantly different. As mentioned in the Find Results, the Preamble states that

“[collapsing] determinations are very much fact-specific in nature, and require a case-by-case anayss”

See Decison Memorandum at Comment 1 (citing the Preamble, 62 Fed. Reg. at 27435). Further, as

evidenced in German Bar, the collgpsing andyss must be made with a keen understanding of dl of the
facts of the case, taken as awhole, rather than any individua piece of the analyss being the ultimate

determinative factor. See German Bar Decison Memorandum at Comment 15.

Despite the intertwined relationship of the Virg Group companiesin this case, we note that the

CIT supported its remand determination by referencing Virg Group, Ltd. v. United States, 162 F.
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Supp. 2d 656 (Ct. Int’l Trade 2001) (“Virg CIT"), acase in which the Department did not collapse
VAL and VIL. See Sater Stedls at 12. The question beforethe CIT in that case was whether the
Department properly chose not to collgpse VAL and VIL for purposes of vauing the sted billet input in
the cost of production of sainless sted wirerod. The CIT upheld the Department’ s decison not to
collagpse VIL and VAL, agreeing with the Department’ s conclusion “that the production facilities
necessary to manufacture these diverse products were sufficiently different as to require substantial
retooling of ether facility in order to restructure manufacturing priorities” See Virg CIT, 162 F. Supp.
2d at 670. The CIT dso explained that “the transaction between VAL and VIL isanaogousto asde
between [a] manufacturer and supplier.” 1d. at 671. As described above, however, the reationship
between VAL and VIL inthis case is sufficiently different than their rdlaionshipwasin Virg CIT. As
discussed above, both VAL and VIL produce and sell smilar subject merchandise (i.e., black bar and
bright bar). Thus, the business rdaionship between VAL and VIL inthiscaseis not amply “limited to
that of manufacturer and supplier,” and the stainless sted bar that they both produce and sdll is not
“aufficdently different.”

The CIT aso raised concerns about the caculation of the Virg Group's dumping margin.
Specificaly, by collapsing the Virg Group, the CIT stated that the Department may have
underestimated the cost of the input billets and, thus, underestimated the Virgy Group’s cost of
production. See Sater Stedls at 12. The CIT dtated that thisis the type of Stuation the “magjor input
rule’ atemptsto rectify because, in this case, the value of the input stedl billets may be higher using the
mgor input rule. 1d.; Seedso 19 C.F.R. § 351.407(b).

The mgor input rule explicitly states that the Department normally will determine the vaue of
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the mgor input purchased from an affiliated person. See 19 C.F.R. 8§ 351.407(b). Becausethis
provision only applies to transactions between affiliated persons, once the Department decided to

collgpse and treat the companies as one “person” for the purposes of the antidumping andysis, it is not

gatutorily required to apply the provision. See AK Stedl Corporation, et al. v. United States, 226
F.3d 1361, 1376 (Fed. Cir. 2000). In this case, the Department determined that the Virg) Group
companies is one entity and, therefore, the mgjor input rule does not apply in this Stuaion. Although
the CIT references the mgjor input rule for the cost of the billets, as noted above, VAL produces the
billets and then transforms them into black bar at its own fecility. See Sater Stedls a 12. Thus, with
regard to hillets, there is no transaction between affiliated partiesand VAL’ srolein VIL’s production
of the subject merchandise is not merdly that of an input supplier. When collgpsed, VAL, aswell as
VIL and VFL, must report their costs of production and sales of subject merchandise to be used in the
margin caculations.

Findly, in the Find Reaults, the Department mentioned the Virgy Group's supposed “leasing

agreements’ in support of its collgpsing concluson. See Decison Memorandum at Comment 1.

However, as correctly recognized by the CIT, the leasing agreements are not part of this adminigtrative
record. Rather, Virg firs mentioned the existence of these agreementsin its rebutta brief. See

Sanless Sed Bar from India; Rebuttal Brief—Virg dated April 15, 2002 at 1-3. We note that certain

accounts listed in VIL'’s chart of accounts relate to production facilities located at VAL, which lend

credenceto Virg’sclam. See Virg’'s June 29, 2001 questionnaire response at 39. However, it

would be difficult to speculate as to the nature and terms of such leasing agreements. Regardless, as

evidenced above, the leasing agreements were not a determinant factor in the Department’ s collapsing
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determination in this case.
COMMENTS

On September 2, 2003, the plaintiffs submitted comments on the remand. The plaintiffs
provided a suggested gpplication of the “mgor input rule.” Because we have determined to continue to
collgpse the Virg Group companies, we did not address the plaintiffs suggestions with respect to “the
magor input rule’ in the remand redetermination.

On September 22, 2003, the Virg Group companies submitted comments in response to
plantiffs comments. The comments briefly rebut the plaintiffs suggestions with andyss explaining how
the Virg Group companies satisfy the collgpsing test. On October 1, 2003, the Virgy Group
companies submitted supporting citations for the commentsit filed on September 22, 2003. Parties
comments submitted prior to the October 1, 2003, release of the Draft Remand were considered in
preparing the Draft Remand and are not addressed below.

On October 9, 2003, the plaintiffs submitted comments regarding the Department’ s Draft
Remand collapsing andysis to which the Virg Group responded on October 16, 2003. A summary of
the parties comments on the Draft Remand and the Department’ s position is included below.
Comment:

The plaintiffs assert that the Department misinterpreted the meaning of 19 C.F.R. §
351.401(f)(1) in its Draft Remand results and that there is no substantial evidence on the record to
support the Department’ s collgpsing determination.

The plaintiffs contend that the Department’ s collgpsing regulation focuses on “whether the

nature of the production processes between the facilitiesin question is such that the production of a
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subset of such or smilar merchandise a one company could be shifted to its effiliate and vice versa,”
rather than whether products made by separate affiliated parties fal into the same genera like-product

category. See Plaintiffs October 9, 2003 comments a 3. Accordingly, the plaintiffs argue that the

Department incorrectly focused its andysison VIL and VAL’ s production of smilar or identica
products. Instead, the plaintiffs argue, the Department should have focused its andysis on “whether the
three separate exigting production facilities are sufficiently dike to permit shifting manufacturing priorities
across the same facilities” asisrequired by the Department’s collgpsing regulation. 1d. at 4.

The plaintiffs aso argue that, despite its efforts to do so, the Department cannot digtinguish this

casefrom German Bar.  See Plaintiff’s October 9, 2003 comments a 5. The plaintiffs contend thet if

the affiliated respondentsin German Bar did not meet the requirements of the Department’ s collgpsing

test, then the affiliated Virg Group companies clearly do not meet those same requirements. Id. at 5-6.

Therefore, the plaintiffs conclude that the Court was correct when it found thet the
Department’ s decision to collapse the Virgy Group companies was not supported by substantial
evidence on the record and that the Department’ s Draft Remand collgpsing analysis is unsupported by
subgtantial evidence on therecord. Id. at 7.

The Virg Group companies briefly rebut the plaintiffsS arguments explaining thet its
manufacturing priorities can be shifted from one facility to another, that black and bright bar are smilar
products, and that German Bar isirrelevant because the collgpsing issue in that case involved different

gzesof ganless sed bar. See Virg Group's October 16, 2003 comments a 1-2. The Virg Group

argued that the plaintiffs argument--claming that the non-U.S. exporting entities are irrdlevant in the
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collgpsing analysis-—is flawed because those entities could export the subject merchandise and receive
the‘dl others rate. 1d. at 2.
Department’ s Position:

We disagree with the plaintiffs assertions and find that we interpreted the meaning of 19 C.F.R.
8§ 351.401(f)(1) consstent with the plain language of the regulation, aswell asthe intent and purposes
of the collgpsing regulation and correctly focused our collapsng anadyss on the Virg afiliates
production of smilar or identica products and on their production facilities.

In the Draft Remand, we discussed in detall the Virg Group affiliates production facilitiesin
our collgpsing andysis, paying particular atention to the Court’ s concerns with the diagrams contained
inthe Virg Group's questionnaire responses. We found, based on substantia record evidence, that
VIL, VAL, and VFL have production fecilities for producing identica or smilar subject merchandise
and that the fadilities are sufficiently dike to permit shifting manufacturing priorities across the same
facilities without substantid retooling. See Draft Remand at 8-11. Undisputedly, we found that VIL
has production facilities to produce bright bar. 1d. at 8-9. In addition, we found that VAL “dready has
the production facilities’ to process hillets into black bar and that it could add facilities to process black
bar into bright bar “for less than 10 percent of its current fixed asset vdue” 1d. at 9. Smilaly, we
found that VFL had “production facilities smilar to those of VIL,” pointing to record evidence which
demonstrated that VFL added production facilities for “rounds/barsrods.” Id. at 10. Throughout our
andyss, we further discussed the Virg Group affiliates production facilitiesin detall using substantid
record evidence and, more importantly, congstent with the broader context of the collapsing

determination asawhole. The plaintiffs point to no evidence on the record to dispute the Department’s
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andyss.

The plaintiffs dso argue that this case is inditinguishable from German Bar with respect to the
collgpsing determination. However, the plaintiffs point to no record evidence to dispute the
Department’ s findings with respect to the differences between these cases. The plaintiffs smply say
that the German respondent with the lesser margin is able to ship stainless sted bar within acertain size
range because the respondents were not collapsed. Asexplained in our andyss, the two German
affiliated respondents were not collgpsed because of “acombination of a‘limited overlgo’ in
production capabilities and sgnificant corporate structurd impediments of the respondents’ ability to
manipulae pricing and production.” Draft Remand at 13. Because of ther inability to shift
manufacturing priorities from one &ffiliate to another due to the nature of their corporate structure and
limited overlgp in production capabilities, the Department, therefore, did not collgpse the affiliated

German companies and, thus, they recaived separate antidumping duty rates. See Draft Remand at 13

(ating German Bar, 67 Fed. Reg. at 3162 and accompanying German Bar Decison Memorandum at
Comment 15). However, as specificaly discussed in our andysds, the Virgy Group companies have an
impenetrable, intertwined corporate structurd relationship, coupled with significant overlgpsin
production capabilities usng smilar production fecilities. See Draft Remand at 8-12. Thus, the
collapsing regulation has been gpplied congstently in these two cases reulting in the Virg Group
companies being treated as one company and recelving one antidumping duty rate, while the German
companies were treated as two separate companies, receiving two antidumping duty rates.

In the context of the German Bar argument, the plaintiffs assert that the Department’s

gatements concerning the Virg Group companies potentid for shifting production from one affiliate to
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another were moot because VIL wasthe only &ffiliate that actudly exported the subject merchandise
during the POR. When explaining the intent and purpose of the collapsing regulation, we described a
hypotheticd instance where “if the Department were to assgn different margins to each of the Virg
Group companies (eq., VAL recaeived a 2% margin and VIL/VFL received a 30% margin), they could
eadly shift production and sdll the subject merchandise through the company with the smalest margin.”
Id. a 6. Thisexample servesto illudrate practically how the collapsing regulation emphasizes the
ggnificant potentid for manipulation. See 19 C.F.R. 8§ 351.401(f)(1) & (2). Whether VAL actually
exported the subject merchandise during the POR isirrdevant with respect to our illugtration of the
potentia for manipulation and, more importantly, the overdl intent and purpose of the Department’s
collgpsing regulation For ingtance, if VIL received a 30% margin, Virg could easily shift production
priorities and produce and export subject merchandise through VAL, thus, receiving the ‘dl others rate

of 12.45%. See Natice of Find Determination of Sdes at Less Than Fair Vaue Stainless Sted Bar

from India, 59 Fed. Reg. 66915, 66921 (Dec. 28, 1994).

The plaintiffs assertions that the Department misinterpreted the collgpsing regulation are
basel ess and unsupported by the record evidence. Aswe stated previoudy, “the collgpang andyss
must be made with a keen understanding of al of the facts of the case, taken as awhole, rather than
any individua piece of the andlysis being the ultimate determinative factor.” See Draft Remand at 13.
Contrary to the plaintiffs assertions, we found, based on substantia record evidence, that the Virg
Group companies have both a sgnificant potentia for manipulation given their intertwined corporate
gructurd relaionship and production facilities for smilar or identical products that would not require

subgtantia retooling of their facilities in order to restructure manufacturing priorities; thus, the
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Department determinesthat it is gppropriate to continue to collapse the Virg Group companies and
treat them as one entity under 19 C.F.R. § 351.401(f).
RESULTS OF REDETERMINATION

Based on the andlysis described above, the Department determines, on remand, that the
affiliated Virg Group companies (VAL, VIL, and VFL) have production facilities for smilar or identica
products that would not require subgtantid retooling in order to restructure manufacturing priorities.
Thus, the Department determines that its decision to collgpse the Virg Group companiesin the Fina

Reaults is supported by substantia evidence and in accordance with the law.

James J. Jochum Date
Assgtant Secretary
for Import Administration
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