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Summary

We have andyzed the comments and rebuttal comments of interested parties in the investigation
of Light-Walled Rectangular Pipe and Tube (LWRPT) from Turkey for the period July 1, 2002,
through June 30, 2003. Asaresult of our analys's, we have made changes for the find caculations.
We recommend that you approve the positions we have developed in the “ Discussion of the Issues’
section of this memorandum for thisfina determination.

Background

On April 13, 2004, the Department of Commerce (the Department) published the preliminary
determination of the antidumping duty investigation of LWRPT from Turkey. See Light-Walled
Rectangular Pipe and Tube from Turkey; Notice of Preliminary Determination of Sdesat Less Than
Fair Vaue and Postponement of Finad Determination, 69 FR 19390 (April 13, 2004) (Prdiminary
Determination). The period of investigation (POI) is duly 1, 2002 through June 30, 2003. We gave
interested parties an opportunity to comment on our Prdiminary Determination On July 7, 2004, the




petitioners,! MMZ Onur Boru Profil Uretim Sanayi Ve. Ticaret A.S. (MMZ), and Ozborsan Boru
Sanayi ve Ticaret (Ozborsan) submitted case briefs. On July 12, 2004, these same parties submitted
rebuttal briefs. The Department did not receive arequest for a public hearing; consequently, no public

hearing was held.

List of Issues

Bdow isthe complete ligt of the issuesin these reviews for which we received comments from

interested parties:

Part | — MMZ

Comment 1:

Comment 2:

Comment 3

Comment 4:

Comment 5:

Comment 6:

Comment 7:

Whether the Department Should Deny MMZ'’ s Duty Drawback Claim Because
MMZ Did Not Use Imported Inputs to Produce Finished Merchandise Sold in
the Home Market

Whether the Department Should Add Duty Drawback to MMZ’s Cost of
Production and Constructed Vaue

Whether the Department Should Classify Certain Bank Commissions and
Letter of Credit Fees as Direct Sdlling Expenses Instead of Indirect Selling
Expenses

Whether the Department Should Classify Sdes Made Through the U.S.
Commissioned Sdlling Agent as CEP Transactions

Whether the Department Should Collgpse MMZ and Company A for Purposes
of Caculaing MMZ's Coil Cost

Whether the Department Should Find that the Transfer Price Between
Company A and MMZ Was Above the Market Price

Whether the Upward Adjustment for Imported Coil Purchased Through

' The petitionersin thisinvestigation are California Steel and Tube, Hannibal Industries, Inc., Leavitt Tube
Company, LLC, Maruichi American Corporation, Northwest Pipe Company, Searing Industries, Inc., Vest Inc., and
Western Tube and Conduit Corporation (collectively, the petitioners).

2



Company A to the Price Paid to Home Market Suppliersin Effect Double-
Counts the Duty-Drawback Adjustment to Cost of Production and
Condructed Vaue

Comment 8: Whether the Department Should Exclude Foreign Exchange Losses Incurred
on Payables from MMZ’'s Computed Financial Expense

Comment 9: Whether the Department Should Adjust MMZ'’ s Reported Costs to Correct

for the Overgatement in MMZ’'s Raw Materia Cost Discovered During
Verificaion

Part || — Ozborsan/Onur, Guven, and Ozdemir

Comment 10: Whether the Department Erred in its Decision to Collgpse Ozborsan/Onur,
Guven, and Ozdemir Into a Single Entity

Comment 11: Whether the Department Erred in Finding that Ozborsan/Onur Metd Failed to
Provide Requested Information to the Department and in its Application of
Total Adverse Fects Available

Changesin the Margin Calculations Since the Preiminary Deter mination

Based upon our analysis of the comments received from interested parties, for the fina
determination we recommend making the following changes to the margin calculaions used in the
Priminary Determination of this investigation:

1. Duty Drawback Adjustment

The Department disregarded the amount of duty drawback reported by MMZ under theyield
rate for coils established by the government of Turkey (GOT) and instead cal culated the duty
drawback usng MMZ’s own yield rate for sted coils. However, snce MMZ does not separately track
its consumption of zinc, the Department was relied upon the yidd rate established by the GOT for the
duty drawback on zinc. See Memorandum to the File from Drew Jackson, International Trade
Compliance Anayg, “Cdculation Memorandum for the Final Determination,” dated August 26, 2004
(Find Sales Caculaion Memorandum).

2. Reclassification of Certain Salling Expenses

Based on comments made by petitioners, we have reclassified the bank commissions and |etter
of credit fees as direct salling expenses, rather than indirect salling expenses, for the find determination.



See Find Sdes Cdculatiion Memorandum.
3. Revised Production Quantity for Non-Prime Products

Pursuant to aminor error reported on the first day of verification, we have revised the
production quantity for non-prime products. See Fina Sdes Cdculation Memorandum.

4. Adjustment to MMZ' s Raw Material Costs

Based on comments made by MMZ, we have made an adjustment to MMZ'’ s raw materia
costs to account for an overstatement in these raw material costs discovered during verification. See
Memorandum from Margaret M. Pusey, Case Accountant, to Neal M. Halper, “ Cost of Production
and Congructed Vdue Cdculaion Adjustments for the Find Determination — MMZ Onur Boru Profil
Uretim Sanayi ve Ticaret A.S.,” dated August 26, 2004 (Find Cost Calculation Memorandum).

5. Adjustment to MMZ' s Cal culated Financial Expenses

Based on comments made by MMZ, we have made an adjustment to MM Z’ s caculated
financid expense. Specificdly, we have granted an adjusment to alow the income on certain
investments to offset financia expenses because this income was found to be interest on short-term
bank accounts. See Fina Cogt Calculation Memorandum.
6. Adjustment to MMZ' s Calculated General and Administrative Expenses

Based upon verification findings, we have adjusted MMZ' s cdculated generd and
adminigrative expenses. See Fina Cogt Caculation Memorandum.

Discussion of the I ssues

Part | — MMZ

Comment 1 Whether the Department Should Deny MM Z’s Duty Drawback Claim
Because MM Z Did Not Use Imported I nputsto Produce Finished
Merchandise Sold in the Home M ar ket

The petitioners argue that MM Z'’ s claim for duty drawback should be denied because MMZ
did not pay any import duties on imports of inputs used to produce subject merchandise during the
POI. The petitioners note that at verification the Department found that MMZ did not pay duties on
inputs of stedl coil and zinc during the POI, and that it did not include duties in reported costs because
of its participation in the Turkish duty drawback program.



According to the petitioners, the Court of Internationd Trade (CIT) upheld the Department’s
practice of requiring payment of import duties on inputs used in producing subject merchandise sold in
the home market as a prerequidite to acceptance of a clam for an adjustment to export price (EP) for
duty drawback. See Petitioners July 7, 2004, submission to the Department (Petitioners Case Brief)
a 6-7 (citing Hornos Electricos de Venezudla, SA., v. United States, 285 F. Supp. 2d 1353 (CIT
2003) (HEVENSA)). Specificdly, the CIT stated:

Commerce has reasonably established the payment of import duties on imports used for
sdesin the domestic market as a necessary prerequisite for the establishment of a duty
drawback claim. See, e.q., Find Results of Antidumping Duty Adminidrative Review:
Slicon Med from Brazil, 63 Fed. Reg. 6,899, 6,909 (Feb. 11, 1998) (Payment of ...
duties on the importation of inputs used for domestic sales, but not for export sdes, is
necessary to establish adrawback clam). HEVENSA' sfailure to create arecord
showing the payment of duties on the importation of inputs used for domestic saes, but
not for export sales, defeats its duty drawback claim.

Id. a 7. The petitioners assert that this burden remains regardless of whether the Department accepted
less complete documentation in prior investigations or reviews to support an adjusment. According to
the petitioners, the factsin HEVENSA are identical to those in the present case. In both instances,
import duties on inputs used to produce the subject merchandise were exempted on the export of the
subject merchandise. Moreover, in both cases, the respondent failed to demondtrate that import duties
were paid on the inputs used to produce the merchandise sold in the home market. Citing the Notice of
Fina Determingtion of Sdesa Less Than Fair Vaue, Slicomanganese from Venezuda, 67 FR 15533
(April 2, 2002) (Silicomanganese from Venezuda), and the accompanying Issues and Decisions
Memorandum at Comment 6, which is the underlying antidumping proceeding at issuein HEVENSA,
the petitioners Sate that the Department’ s rationde for the prerequisite is that the duty drawback
“adjustment is necessary to offset import duties that are paid on inputs used in the production of
merchandise sold in the home market.” 1d. at 9. The petitioners further claim that the objective of the
duty drawback statute is to offset an imbaance that occurs when the import duty is included in the cost
of the input used to produce the merchandise sold in the home market, but not included in the cost of
the input used to produce export subject merchandise because that duty is rebated or exempted by
reason of the export. 1d. (citing Far East Machinery Co. Ltd. v. United States, 688 F. Supp. 610 (CIT
1988) (Far East Machinery 1)). However, the petitioners argue that because no import duty isincluded
in the cost of MMZ's home market product, no imbalance occurs, and therefore, no offsetting duty
drawback adjustment is warranted. The petitioners claim that import duties are not included in the cost
of MMZ’s export products or its home market product, because MMZ did not actualy pay import
duties on inputs used to produce subject merchandise.

According to the petitioners, the legidative history of the duty drawback adjustment supports
the Department’ s practice of requiring payment of import duties on inputs used in producing subject
merchandise sold in the home market as a prerequisite to granting a duty drawback clam. The



petitioners note that the Senate Report on the proposed hill providesthat “in order that any drawback
given by the country of exportation upon exportation of the merchandise shal not congtitute dumping, it
is necessary to add such itemsto the purchase price” See S. Rep. No. 16, 76 Cong., 1% Sessat 12
(1921). The petitioners note that drawback on exports to the United States may create dumping
margins when the cost of the import duty isincluded in the cost of the input used to produce subject
merchandise sold in the home market, but the import duty is not included in the cost of the input used to
produce subject merchandise exported to the United States. They claim that thisis because the duty is
rebated or exempted upon export. The petitioners note that in Far East Machinery |, the CIT stated,
“the receipt of duty drawback on goods exported to the United States, allows the sdller to charge a
lower price on exports that the price charged in on home market sales without practicing price
discrimination.” See Far East Machinery v. United States, F. Supp. 309 (CIT 1988) (Far East
Machinery 1) at 314. According to the petitioners, duty drawback does not create dumping when the
cost of the import duty is not included in the cost of the input used to produce the subject merchandise
sold in the home market, and the import duty is aso not included in the cost of the input used to
produce subject merchandise exported to the United States, such asin the present proceeding. The
petitioners conclude that the Department should follow the practice as stated in Silicomanganese from
Venezuda and deny MMZ’ srequest for a duty drawback adjustment.

In rebuttd, MMZ contends that the petitioners argument is contrary to law and the
Department’ s longstanding practice. MMZ argues that the statute does not require that respondent
show that it paid import duties on imported raw materials. Furthermore, MMZ notes that section
772(c)(1)(B) of the Tariff Act of 1930, as amended (the Act) provides that EP and constructed export
price (CEP) “sndl be...increased by...the amount of any import dutiesimposed by the country of
exportation, which have been rebated, or which have not been collected, by reason of exportation of
the subject merchandise to the United States.” According to MMZ, the Act does not require a
respondent to demondrate that it paid import duties on raw materids, but rather, it must show thet it
would have pad duties or that duties would not have been refunded on the raw materids had the
finished product not been exported to the United States. Further, MMZ contends that the legidative
history to the Antidumping Act of 1921 merdly states that “{i} n order that any drawback given by the
country of exportation upon exportation of the merchandise shdl not condtitute dumping, it is necessary
aso to add such items to the purchase price.” Emphasis added by MMZ. MMZ notes that there was
no qualification stated in the Senate Report on entitlement to this adjustment.

MMZ clamsthat it has demonstrated that it would have to pay import duties on the imported
raw materials used to produce subject merchandise had it not exported the specified amount of that
merchandise to the United States. MMZ maintains that it followed the procedures for duty drawback
established by the GOT, submitted its completion report to the GOT demonstrating the export of
finished product, and received gpprova from the GOT. Therefore, MMZ contendsthat it is entitled to
aduty drawback adjustment under U.S. law.

MMZ notes that it could find no past casesin which the Department imposed the requirement



advocated by the petitioners and cites many examples of past proceedings in which the Department had
the opportunity to impose this requirement, but did not. See MMZ's July 12, 2004, submission to the
Department (MMZ’ s Rebutta Brief) at footnote 9. Moreover, MMZ argues that none of the CIT
cases cited by the petitioners, other than HEVENSA, mention this dleged prerequisite to establishing a
clam for aduty drawback adjussment. MMZ discusses the remaining CIT cases mentioned by the
petitioners and notes that in none of these cases did the Department impose a prerequisite that the
producer must show that it paid import duties on raw materials used to produce finished products sold
in the home market. Ingtead, in al of the cases other than HEVENSA, the CIT upheld the
Department’ s duty drawback analysis which includes only two requirements. (1) that the import duty
and rebate are directly linked to, and dependent upon, one another, and (2) that the company claiming
the adjustment can demondtrate that there were sufficient imports of imported raw materids to account
for the duty drawback received on the exports of the manufactured product.

Addressing the economic rationae for the duty drawback adjustment, MMZ notesthat in a
duty drawback stuation, the exporting country has imposed a tariff regime againgt the inputsin
question. MMZ contends that, in this Situation, a domestic supplier of raw materid can priceits
materid very close to the world market price, plus one dollar less than the tota duty cost, without
facing any import competition on raw materias used in goods for sde in the home market. In light of
thisfact, MMZ assarts that denying the duty drawback adjustment would improperly deny an
adjusment for the difference between the price of imported and localy sourced raw materid, whichis
created by the Turkish duty on imported stedl coils. MMZ further argues that regardiess of whether an
individua respondent paid duties on raw materias used to produce goods sold in the home market, the
domestic price of goodsis ill influenced by arespondent’ s domestic competition because they may
have paid import duties on raw materids. MMZ argues that Congress was aware of the tariff’s effect
on home market price when it eected not to establish a requirement that respondents pay duties on
goods used to produce merchandise sold in that market. MMZ notes that, in the ingtant investigation,
the Department verified that other Turkish manufacturers/importers did pay duties on imported sted cail
and zinc in Turkey when those inputs are consumed in finished products intended for domestic
consumption.

MMZ arguesthat, in HEVENSA, the CIT cited Far East Machinery 1l for the proposition that
“{t} he purpose of the duty drawback adjustment isto prevent dumping margins from arising because
the exporting country rebates import duties and taxes for raw materias used in exported merchandise.”
The CIT goes on to State, “{i} n other words, a duty drawback adjustment takes into account any
difference in prices for home market or normal vaue and export sales accounted for by the fact that
such import duties have been paid on inputs used to produce merchandise in the home market, but have
not been paid on inputs used to make merchandise exported to the United States.” See HEVENSA,
285 F. Supp. 2d at 1358. However, in making this statement, MMZ observes that the HEVENSA
court made no citation to law, regulation, or legidative higory. MMZ further argues that, after correctly
citing the Department’ s two-prong test, the HEVENSA court held that the Department could
reasonably impose athird requirement — that the respondent show that it actualy paid duties on raw



materias used to produce goods sold in the home market. However, MMZ observes that the
Department has not imposed this requirement on any other respondent except for a respondent in one
other case, Slicon Metd from Brezil. See MMZ's Rebuttd Brief at 12 (citing Final Results of
Antidumping Duty Adminidrative Review: Silicon Metd From Brazil, 63 FR 6899, 6909 (Feb. 11,
1998) (Silicon Metd from Brazil)). Moreover, MMZ argues that this requirement was not imposed in
recent reviews involving various types of welded carbon sted pipe from Turkey and cold-rolled carbon
sted sheet from Turkey. See MMZ’s Rebutta Brief a 13, which cites three fina results of
adminigrative reviews and two less than fair vaue find determinations. Thus MMZ asserts, the
HEVENSA decisonis not indicative of the requirements of the law nor the Department’ s established
practice. MMZ argues that the Department’ s two prong-test, within the third requirement suggested by
the petitioners, is the proper policy regarding duty drawback because it acknowledges that import duty
rates affect home market prices even if there are limited imports of duty-paid products a any given duty
rate, and isinfluenced by the actions of dl playersin the home marketplace, rather than the actions of
the sole respondent in the Department’ s investigation.

Department’s Position:

We are not persuaded by the petitioners arguments. Section 772(c)(1)(B) of the Act States
that “the price used to establish EP and CEP shdl be increased by ... (B) the amount of any import
duties imposed by the country of exportation which have been rebated, or which have not been
collected, by reason of the exportation of the subject merchandise to the United States.”  In determining
whether a duty drawback adjustment is appropriate, the Department applies atwo-prong test
establishing that: (1) the import duty paid and rebate payment are directly linked to, and dependent
upon, one another; and (2) that the company claiming the adjustment can demondrate that there were
aufficient imports of the imported raw materia to account for the drawback received on the exports of
the manufactured product. The CIT has consstently found this test to be reasonable. See, eg., Far
East Machinery I1. In applying this test, the Department requires that respondents provide
documentary evidence to demonstrate that both prongs of the test have been satisfied.

As gtated in the Preliminary Determingtion, MMZ has provided documentary evidence
demondrating that it has satisfied both prongs of the Department’ stest. The Department verified this
information and found no discrepancies with the reported information. Moreover, the petitioners do not
dispute that MMZ has met both prongs of thetest. Instead, the petitioners argue that the Department
should deny the duty drawback offset because MMZ did not pay any import duties on imports of inputs
used to produce the finished products sold in the home market.

Contrary to the petitioners assertion, the Department does not require a respondent to
demondtrate that it paid import duties on raw materias used in the production of merchandise sold in
the home market as a prerequisite for being granted the duty drawback adjustment. In making this
argument, the petitioners seek to impose athird prong to the Department’ s duty drawback test, which
is not required by the statute, the regulations, or past Department practice. Thereis no basisfor the



petitioners argument that the Department should not make a duty drawback adjustment, unlessit
determines that the cost of products sold in the home market includes duties on imported raw materias.
The only requirements of section 772(c)(1)(B) are (1) “import dutiesimposed,” and (2) rebate, or non-
collection, of those duties * by reason of the exportation of the merchandise to the United States” The
gatute provides for the adjustment without reference to whether products sold in the home market are
made with imported raw materids. The only limitation placed on the duty drawback adjustment is that
the adjustment to the U.S. price may not exceed the amount of import duty actudly paid. See Laclede
Sted Co. v. United States, dip op. 94-160 (1994) (diting Far East Mach. 11 at 311-12). Therefore,
we disagree with the petitioners that the Department should add a third prong to the test for drawback
adjustments requiring that a respondent demondirate that it paid import duties on raw materias used in
the production of merchandise sold in the home market.

However, when examining a duty exemption program, where duties are foregone by the
government of the exporting country contingent upon the producer exporting a specified amount of
finished product, the Department may satisfy itsdf that the duty regime imposed by the country of
exportation isvalid. If aproducer in the home market imports raw materials subject to an import duty,
but does not participate in the duty exemption program because it has no intention of exporting the
finished product, avalid duty regime would require the producer to pay the import duty. Alternatively,
if the producer imported the raw materid while participating in the duty exemption program, but failed
to export the required quantity of finished product, avalid duty regime would require the producer to
pay the import duty. If the government of the exporting country failed to collect the duties from
producers under either scenario, the Department would conclude that the duty regime is not valid and
deny the duty drawback adjustment. In a duty exemption program, the Department may request
information from the respondent regarding whether it paid duties on inputs used in the production of
finished products sold in the home market in order to determine whether aduty regimeisvaid. Such
requests should not be confused with arguments made by the petitioners as discussed above.

In making their argument, the petitioners rely on the recent CIT decison in HEVENSA, and the
underlying case Silicomanganese from Venezuda, which involves a duty exemption program. In
Silicomanganese from Venezuela, the Department’ s primary concern was that the respondent did not
provide adequate documentation to validate its clams that duties were payable absent exportation.
Although the Department did State that “payment of these taxes and duties on the importation of inputs
used for domestic sales, but not for export saes, is necessary to establish a drawback claim,” the
Department did not intend to establish athird prong to the Department’ s duty drawback test. See
Silicomanganese from Venezuda at Comment 6. Rather, the Department was attempting to satisfy
itsdf that the Venezuelan duty regime was vaid — that duties are, in fact, paid by producers when raw
materias are imported without participation in the duty drawback program, or that duties are payablein
the event the producer failsto export the specified quantity of finished merchandise. Specificaly, the
respondent in that case failed to provide the particular information about the duty drawback program
that the Department requested in a supplementa questionnaire. In HEVENSA, the CIT affirmed the
Department’s denid of the duty drawback adjustment because the respondent failed to satisfy the firg-




prong of the duty drawback test; namely, establishing that “import duties are actualy paid and rebated,
and thereis a sufficient link between the cost to the manufacturer (import duties paid) and the clamed
adjustment (rebate granted).” See HEVENSA, 285 F. Supp. 2d at 1358, citing Far East Machinery |
(quoting Huffy Corp. v. United States, 632 F. Supp. 50, 53 (CIT 1986)).

The Department further notes that Silicon Metd from Brazil, the antidumping proceeding cited
in both Silicomanganese from Venezuda and HEVENSA, aso involved arequest for additiona
information based on the particular facts before the Department rather than an attempt to establish a
third prong to the Department’ s duty drawback test. See Find Reaults of Antidumping Duty
Adminidrative Review: Slicon Med from Brazil, 63 FR 6899 (February 11, 1998) (Silicon Meta
from Brazil), and accompanying 1ssues and Decison Memorandum at Comment 22. In that case,
which dso involved a duty exemption program, the Department’ s primary concern was that the
respondent did not provide adequate documentation to validate its claim for a duty drawback
adjusment. Specificdly, the Department regjected Electrosilex’s claim for a drawback adjustment
because “Eletroglex failed to demonstrate on the record that it claimed and received a duty and tax
drawback.” See Silicon Metd from Brazil at Comment 22. The Department acknowledged
Eletroslex’s clam that it paid import duties on the importation of dectrodes used in producing finished
products sold in the home market. However, Eletrosilex provided import declaration forms that were
dated after the POR asits evidence of payment of duties on imported electrodes. Thus, the issue was
not whether the respondent paid duties on imported inputs used in the production of finished goods sold
in the home market, as the petitioners contend, but was instead that “Eletroslex falled to subgtantiate its
drawback claim by not providing appropriate payment documentation on Customs duties and Pl taxes
and no payment documentation on ICM S taxes imposed on importation of eectrodes used for the
production of home market sales or any support documentation for the POR.” 1d. Thisdosng
datement establishes that the issue in Slicon Meta from Brazil was limited to whether the respondent
provided adequate documentation to substantiate that it paid import duties under the Brazilian tax
regimeif the imported materials were not used in exports.

Furthermore, the CIT explicitly rgected the petitioners argument that, as a prerequisite to
receiving a duty drawback claim, arespondent must demondirate the payment of duties on raw
materias used to produce merchandise sold in the home market in Avesta Sheffield and Chang Tieh
Industry. See Avesta Sheffield, Inc. v. United States, 838 F. Supp. 608 (CIT 1993) (Avesta
Sheffidd); and Chang Tieh Industry Co. Ltd., Avesta Sheffield, Inc., Bristol Metds, Inc., Damascus
Tube Division, Damascus-Bishop Tube Co., Trent Tube Divison of Crucible Materials Corporation,
and the United Stedd Workers of America (AFL-CIO/CLC) v. United States, 840 F. Supp. 141 (CIT
1993) (Chang Tieh Industry). Specificdly, in Avesta Sheffidld, the CIT stated, “{ petitioner} argues
that ITA aoplied the statute improperly by adjusting U.S. price without first determining the extent to
which foreign market vaue was duty-inclusive. The statute provides for the duty drawback adjustment
without reference to any finding that the home market price isreflective of duties” See Avedta
Sheffidd, 838 F. Supp. at 1215. In Chang Tieh Industry, the CIT stated, “{ petitioner’ s} arguments
provide no basis from which to conclude that drawback adjustments should not be made unless the
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Department determines that the cost of the products sold in the home market is duty-inclusive. To
require such afinding would add a new hurdle to the drawback test that is not required by the satute.”
See Chang Tieh Industry, 840 F. Supp. at 147.

The underlying casesin Avesta Sheffield and Chang Tieh Industry are WSSP from Korea and
WSSP from Taiwan, respectively. See Find Determination of Sdesat Less Than Fair Vdue: Certan
Welded Stainless Stedl Pipe from the Republic of Korea, 57 FR 53693 (November 12, 1992) (WSSP
from Korea) and Find Determination of Sdesat Less Than Fair Vaue: Certain Welded Sainless Stedl
Pipe from the Taiwan, 57 FR 53705 (November 12, 1992) (WSSP from Taiwan). In these
investigations, the Department found that payment of import duties on raw materials used to produce
finished goods sold in the home market was not required by the Act. The Department stated in both
investigations, “the statute mandates the adjustment without reference to whether products sold in the
home market are made with imported raw materids ... Therefore, we disagree with the petitioners that
the Department should add a third prong to the test for drawback adjustments requiring examination of
the rlative usage of imported materias in export and home market sales” See WSSP from Korea, 57
FR at 53694 and WSSP from Taiwan, 57 FR at 53709.

In sum, the arguments put forth by the petitioners are not persuasive. Therefore, for the find
results, the Department will continue to grant MMZ a duty drawback adjustment.

Comment 2: Whether the Department Should Add Duty Drawback to MM Z’s Cost
of Production and Congtructed Value

MMZ argues that, in the Priminary Determination, the Department erred in increesng MMZ's
cost of production (COP) by the amount of duties on imported raw materids that were exempted under
Turkey’s duty drawback program because these costs were never incurred by MMZ. Citing section
777(b)(3) of the Act, MMZ argues that the Department’ s adjustment is contrary to law. MMZ asserts
that the raw materials imported under Turkey’s duty drawback regime were exempted from duties (i.e.,
duties were not collected at the time of entry) and that, during the POI, MMZ exported the specified
amount of finished goods, thereby satisfying its obligations under this program. MMZ further asserts
that it does not record unpaid duties as an actud or provisona cost in the records it maintainsin the
ordinary course of business. Therefore, MMZ contends that the exempted duty costs are not reflected
in its books and records, which are kept in accordance with the generally accepted accounting
principles (GAAP) of the exporting country.

MMZ adso argues that the rationde for including exempted import duties in congtructed vaue
(CV) does not apply to COP. While CV isincreased by the amount of exempted duties to avoid
double counting the adjustment made to EP or CEP, no double counting occurs when COP is
compared to home market sdlling prices, which are not increased by the amount of duties exempted.
MMZ asserts that the two cases cited by the Department as support for its decision do not address the
question raised in thisinvedtigation. In Qil Country Tubular Goods from Korea: Find Results of
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Antidumping Duty Adminidrative Review, 64 FR 13169 (March 17, 1999) (OCTG from Korea),
MMZ claims, the Department added a duty-drawback adjustment to third country sdling pricesin
order to make a comparison to duty-inclusve costs of production (emphasisin origind). However,
MMZ arguesthat OCTG from Korea did not claim that the COP should be increased by the amount of
any import duties that were waived. It noted only that the costs were duty-inclusive, which could have
arisen in anumber of waysin the ordinary course of business. Regarding the second case, MMZ
contends that the Department, in Notice of Find Determination of Sdlesat Less Than Fair Vaue:

Fresh Atlantic Sdmon from Chile, 63 FR 31411 (June 9, 1998) (Samon from Chile), does not appear
to addresstheissueraised inthiscase at all.

MMZ arguesthat the Act clearly states that the Department can only calculate MMZ's COP
based on the costs contained in its books and records, provided that its costs are computed in
accordance with the GAAP of Turkey. Further, MMZ assarts that there has been no clam that its
failure to record exempted duties in its books runs counter to the GAAP of Turkey, or is otherwise
unreasonable. Because the exempted duties are not a cost, and are not recorded in its books and
records as a cost, MMZ asserts that the Department cannot include duty drawback in its COP for the
purpose of the find determination.

Lastly, MMZ argues that the exempted duties should not be added to CV or for purposes of
cdculating the difference in merchandise adjustment (the DIFMER), because doing so would cregte a
digortion. Specificaly, MMZ argues that adistortion will arise when the duty-exempted, non-inclusive
COP is compared to a duty-inclusive CV in order to caculate the DIFMER.

In rebuttal, the petitioners note that MMZ did not pay any import duties on the coil used to
produce the subject merchandise exported to the United States because these duties were exempted
under Turkey’s duty drawback program. According to the petitioners, section 772(c)(1)(B) of the Act
dates that import duties must be “imposed by the country of exportation” before the Department can
grant the adjustment to EP. However, in the present case, the petitioners contend that import duties
were not “impaosed by the country of exportation,” since Turkey maintains an exemption program.
Therefore, the petitioners clam that no duty drawback adjustment to the EP is permitted under the
Satute.

The petitioners continue by gating that if the Department wrongly decides that import duties
were imposed on merchandise, and adds duty drawback to EP, it must be consistent and add these
imposed import duties to COP. The petitioners maintain that the Department’ s stated purpose for
making a duty drawback adjustment to EP isto offset the cost of import duties included in the COP of
merchandise sold in the home market. See the petitioners July 12, 2004, submisson to the
Department (Petitioners Rebuttal Brief) at 6 (citing Slicomanganese from Venezuela and Circular
Welded Non-Alloy Stedl Pipe from Korear Find Results of Antidumping Administretive Review, 69
FR 32492 (June 10, 2004) and the accompanying 1ssues and Decison Memorandum at Comment 2.)
The petitioners concluded by stating that no adjustment for duty drawback should be made to EP
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unless an adjustment for duty drawback is also made to COP.

Department’s Podition:

We disagree with MMZ that raw materid costs should exclude norma customs duties on inputs
which are subject to duty drawback when incorporated in an exported product. As discussed above,
MMZ participatesin a duty exemption program whereit is able to import stedl coils without paying
norma customs import duties aslong as it satisfies the requirements of the duty drawback license.
When MMZ completes a drawback license, the GOT reviews the completed license and, if the
requirements have been satisfied, notifies MMZ that MMZ is no longer ligble for paying the exempted
duties. Although MMZ does not record customs duties as an expense in its normal books and records,
the Department determined during the sales verification that, as MMZ argues, the imported coils were
dutigble. Since the Department uniformly caculates a single cost of production which incorporates the
cost of producing both exported and domestically sold finished products, that calculation must include
the cost of duties. Because the coils were dutiable, the rebate “revenue’ (i.e., the officid notification
from the GOT that MMZ is no longer liable for the exempted duties) and duty (i.e., the cost) should
have been reflected in the company’ s books. Even in exemption programs, these offsetting revenues
and costs should have been recorded to reflect the exemption of the duty. Asthe exempted duties and
rebate “revenue’ are red costs and revenues faced by the company, it is the Department’ s policy to
add in the duty costs to COP even where the company does not record such costsin its normal books
and records. Thus, the Department increases EP by the duties which were drawn back and increases
the reported cogts for the same duties.

For purposes of CV, section 773(€)(1) of the Act requires the Department to use “the cost of
meaterials and fabrication or other processing of any kind employed in producing the merchandise.”
Since the Department is directed to use actuad cost for COP and CV, it must account for the duties that
should have been recorded, but which were not. The import duties which would have been incurred by
MMZ on imported inputs but were exempted by virtue of exportation of the finished product were not
included in the books and records of MMZ, but should have been. Therefore, we increased the
reported cost of raw materias to include these import duties.

Lagtly, regarding the petitioners rebuttal comment that duty drawback is not alowed under the
datute in this Stuation because import duties were not imposed by the country of exportation, we
disagree. Asmore fully discussed in Comment 1 above, section 772(c)(1)(B) of the Act explicitly
alows duty drawback in cases where the country of export maintains a duty exemption program.
Moreover, the CIT has stated that “{t} he statute provides for the duty drawback adjustment without
reference to any finding that the home market price isreflective of duties” See Aveda Sheffied, 838
F. Supp. at 1215.

Comment 3: Whether the Department Should Classify Certain Bank Commissions
and Letter of Credit Feesas Direct Sdlling Expenses I nstead of Indirect
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Selling Expenses

The petitioners argue that the Department found during the sdes verification that certain bank
commissions paid for transferring funds from Company A? to MMZ and fees for cashing letters of
credit were incurred by MMZ on asde-specific bass. The petitioners recommend that the
Department classify these two expenses as direct saling expenses, rather than indirect selling expenses,
for the find determination.

MMZ did not comment on thisissue.

Department’s Podition:

We agree with the petitioners and have reclassified the bank commissions and letter of credit
fees as direct sdling expenses, rather than indirect selling expenses, for the find determination.

Comment 4: Whether the Department Should Classify SalesMade Through the U.S.
Commissioned Sdlling Agent as CEP Transactions

The petitioners note that MMZ paid a commission to an unaffiliated selling agent for asmdl
number of U.S. sdes made during the POI. The petitioners argue that, for the find determination, the
Department should classify these sdes as CEP sdes and deduct the commission from the starting price
in caculaing the CEP. According to the petitioners, these sales should be classified as CEP sales
because both the intent of Congress and the plain language of the statute compel such treatment.
Specificdly, the petitioners contend that these sales were made for the account of the producer or
exporter (i.e., MMZ) and thus are CEP sales under section 772 of the Act. The petitioners Sate that
the Satutory phrase “for the account of” refersto a principa and agent relationship. Citing Chevron,
petitioners clam that the rules of statutory congtruction require that the Department give effect to the
unambiguoudy expressed intent of Congress. See Petitioners Case Brief at 15 (citing Chevron U.SA.
Inc. v. Natural Resources Defense Council, 467 U.S. 837, 843 (S.Ct. 1984) (Chevron)). The
petitioners claim that the statute’' s use of the phrase “for the account of” is the unambiguoudy expressed
intent of Congress that sales made for the account of a producer like MMZ must be classified as CEP
transactions.

According to the petitioners, the Department recognizes that the phrase “for the account of the
producer or exporter” refersto consgnment saes, in which the sdling agent does not take title to the
subject merchandise. The petitioner citesto the preliminary resultsin Sdmon From Chile, where the
Department said, “... CEP sdles were made through unaffiliated consignment brokers for the account of
the producer/exporter. Consstent with past practice, for these sales we deducted from CEP

2 MMZ has requested business proprietary treatment for the identity of this company.
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commissions charged to, and other direct expensesincurred for the account of, the producer/exporter.”
See the Petitioners Case Brief at 16 (citing to Notice of Prliminary Results of Antidumping Duty
Adminidrative Review and Partia Rescisson of Antidumping Duty Adminidirative Review: Fresh
Atlantic SAmon From Chile, 66 FR 18431 (April 9, 2001) (Sdmon from Chile), at 18443). Further,
the petitioners note that the CIT ruled in FHoral Trade that “the consignee does not ever taketitle to the
flowers, and thus has nothing to sl for its own account. Rather, the unaffiliated consgnee acts as{the
producer’s} agent.” Seeid. a 16 (citing Hora Trade Council v. United States, 41 F. Supp. 2d 319,
335 (CIT 1999) (Hord Trade)). Thus, the petitioner argues that, in CEP sales, the U.S. agent sdlling
the subject merchandise for the account of the producer/exporter does not have to take title to the
merchandise. According to the petitioner, the fact that MMZ's U.S. selling agent does not take title to
the subject merchandise cannot prevent the Department from congdering these sales as CEP sdes.

Additionaly, the petitioners argue that the definition of “sal€’ used by the Court of Appedlsfor
the Federa Circuit (CAFC) indicates that an agent does not need title to sdll the subject merchandise
for the account of the producer. Specificdly, the petitioner notes that the CAFC has found that the
term “sdl” should be given its ordinary meaning, which is defined by Webster’s New Internationa
Dictionary (1932) as both “an act of sdling” and “a contract whereby the absolute, or generd,
ownership of property is transferred from one person to another for a price, or a sum of money, or,
loosdly, for any condderation.” Seeid. at 17 (citing AK Steel Corporation v. United States, 226 F. 3d
1361, 1371 (Fed. Cir. 2002) (AK Steel) and NSK v. United States, 115 F. 3d 965, 974-75 (Fed.
Cir. 1997) (NSK)). In applying its definition of sdes, the CAFC hdd that the “ sdler” referred to in the
CEP definition is smply one who contracts to sdll and “sold” refersto the transfer of ownership or title.
According to the petitioners, though MMZ's sdlling agent did not contract with the first unaffiliated
purchaser in the United States, the U.S. agent did engage in “acts of sdlling,” by soliciting orders for
sdes of subject merchandise. Therefore, the petitioners conclude that the first of the NSK court’s
definition of sale, i.e. “act of sdling,” ismet in the present case. For this reason, the plain meaning of
the term “sold” in section 772(b) of the Act indicates that the U.S. agent sold the subject merchandise
for the account of the producer MMZ.

The petitioners dso maintain that the relationship of the sdller to the producer indicates thet the
sdes a issue must be classfied as CEP transactions. Specifically, the petitioners contend that the
relationship of the unaffiliated commissoned U.S. sdling agent to MMZ compels treatment of the sdes
in question as CEP sdles. The petitioners claim that the language of section 772(b) of the Act, as
discussed in AK Stedl, indicates that CEP sales may be “for the account of the exporter” or “by aseller
affiliated with the producer or the sdller.” Since the sdles at issuein the present case were made “for
the account of” the producer, MMZ, these sdles must be classified as CEP sdles.

Additionaly, the petitioners argue that the location of the sales activity indicates that the sdlesin
question are CEP sdes. The petitioners assert that one of the principd digtinctions between EP and
CEP sdesisthe location of the sdling activity. According to the petitioners, the Statement of
Adminigrative Action (SAA) provides that the CEP is “calculated by reducing the price of the first sdle
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by certain expenses ... associated with economic activities occurring in the United States,” including
any commissons paid. See H.R.Rep. No. 103-316, vol. 1 at 823 (1994), reprinted in U.S.C.C.A.N.,
3773, 4163. The only difference between EP and CEP sdesin caculating an antidumping margin is
that certain additiond adjustments for economic activity occurring in the United States are made for
CEP sdesthat are not made for EP sales. The petitioners observe that section 772(d) of the Act
identifies U.S. commissions as one of these additionad adjustments. Noting that the rules of Satutory
construction require that two parts of a statute be read so that they are not inconsstent, the petitioners
clam that interpreting sdes made by a commissioned U.S. sdlling agent for the account of MMZ as EP
sdes conflicts with section 772(d) of the Act, which requires the deduction of commission expenses
“incurred by or for the account of the producer or exporter, or the ffiliated seller in the United States
in saling the subject merchandisg’ from the CEP.

Additiondly, the petitioners clam that CEP adjustments are warranted given the purpose of
these adjustments. Citing AK Sted!, the petitioners maintain that the purpose of CEP sdlling expense
deductionsisto prevent foreign producers from competing unfairly in the U.S. market by inflating U.S.
price with amounts spent by the U.S. &ffiliate on marketing and sdlling the productsin the U.S.
According to the petitioners, the U.S. price for the sdles in question was inflated to account for the sales
agent’scommissions. The petitioners contend that the U.S. sales agent incurred saes-related expenses
that were compensated for when MMZ paid sdes commissions to the agent. Accordingly, the
petitioners urge the Department to deduct the commissions from U.S. price to prevent MMZ from
unfairly spending fundsin marketing and sdlling products in the United States.

The petitioners aso argue that the SAA and the legidative history of the 1921 Antidumping Act
indicate that Congress intended that the salesinvolving the expenses listed in section 772(d) of the Act
be classified as CEP in order to alow for the deduction of these expenses. The petitioners note that the
SAA dates, “ congtructed export priceis now caculated to be, as closdaly as possible, a price
corresponding to an export price between non-affiliated exporters and importers” See SAA at 823.
Furthermore, the petitioners note that the CIT has held that the rationade for the adjustment for
commissions and salling expenses was described by the Senate Finance Committee Report No. 16,
67" Cong., 1 Sess. at 12 (1921) when the Committee Stated, “{i} n substance, the term ‘exporter’s
sdes price is defined in such manner as to make the price the net amount returned to the foreign
exporter.” See Brother Industries, Ltd. v. United States, 540 F. Supp. 1341 (CIT 1982) (Brother).
The CIT continued by stating, “...Congress made it plain that it did not want a comparison between a
price in the home market and a price in the United States market..., but rather between aprice in the
home market and a price for export to the United States” 1d. In light of these requirements, the
petitioners contend that commissions should be deducted from U.S. price to approximate a net price
corresponding as closely as possible to an EP between an unaffiliated exporter and importer.

The petitioners further contend that the CAFC has rejected the Department’ s argument that
CEP sdes are digtinguished from EP sdes by the party that sets the terms of sdle. The petitioners note
that the Department stated in Mallesble Pipe Fitting from the PRC that it “did not find an invoice from
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the agent to the U.S. customer, and there is no record evidence that the agent negotiated the sales
terms.” See Petitioners Case Brief at 24 (citing to Certain Mdleable Iron Pipe Fittings From the
People' s Republic of China; Find Determination of Sales at Less Than Fair Vaue and Critical
Circumstances, 68 FR 61395 (October 28, 2003) (Mdleable Pipe Fittings from the PRC)). However,
the petitioners claim that the CAFC rgjected, in AK Stedl, the argument that CEP sales are
digtinguished from EP sdes based on which party set the terms of sde, when it Sated, “{i}f Congress
had intended the EP versus CEP digtinction to be made based on which party set the terms of the dedl
or on the relative importance of each party’srole, it would not have written the statute to distinguish
between the two categories based on the location where the sde was made and the afiliation of the
party that madethesde” Id. at 25 (citing to AK Stedl, 226 F. 3d at 1373). The petitioners conclude
that it is sufficient, under section 772(b) of the Act, for afinding that transactions are CEP sales that the
affiliate or agent of the producer or exporter is engaged in selling or other economic activities related to
the subject merchandise in the United States. In the instant case, the petitioners claim that the U.S.
sling agent sold the subject merchandise for the account of the producer MMZ for which it was paid a
commission. Since this satisfies the statutory requirements, the Department must classify these sdlesas
CEP transactions and deduct the commissions paid by MMZ from the starting price.

In rebutta, MMZ argues that the particular circumstances surrounding the smal number of sdes
in question support the finding thet the sales are indeed EP sales, and that the deduction of commissions
isunwarranted. Specificaly, MMZ contends that the agreement for the salesin question was made
between itself and the unaffiliated U.S. customer, prior to the date of importation. MMZ asserts that
thisisthe definition of an EP sdle. According to MMZ, a CEP sdle normaly involvesasde or resde
by an affiliated company in the United States, normdly after the date of importation into the United
States. CEP sdesdo not gpply to circumstances in which the first sde to an unaffiliated party is
between the exporter and an unaffiliated U.S. importer and acommission is paid to an unaffiliated agent
in the United States. MMZ further argues that commissioned agents generdly do not make sdes “for
the account of” the seller because commissioned agents do not take title of the merchandise. Only the
sler itsdf, or an effiliate of the sdller which takes title to the goods, isin a position to do so.

MMZ dso distinguishes between the commissoned sdes in question and consgnment sales.
Specificadly, MMZ acknowledges that consgnment sdlers may not have title to the merchandise, but
consgnment sdllers locate buyers, negotiate the terms of sde, and actually invoice the sdeto the first
purchaser. The producer and title-holder, in such cases, may have no contact at al with the purchaser.
According to MMZ, the sales in question are not consgnment sales and do not involve such activities
by the unaffiliated sales agent.

MMZ argues that while AK_Steel and NSK stand for the proposition that someone who
transfers ownership to an unrelated party for consderation isinvolved in a sae, the agent who recelved
the commission for the sales in question was not empowered to take such action. Moreover, MMZ
arguesthat AK Steel supports the classfication of the sles in question as EP because the Court stated
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that EP sdles are those in which the producer or exporter sdlls directly to the U.S. purchaser. Under
AK Steel, MMZ argues that sales between the foreign exporter and the unaffiliated United States
purchaser are clearly EP, not CEP, because of the nature of the relationship between the foreign
exporter and the United States importer. MMZ asserts that, according to AK Sted!, the critical
digtinction between an EP and a CEP sde is the location of where the sdle was made. For asaleto be
aCEP sde, the first sde must be made “in the United States” MMZ quotes AK Stedl dtating that,

“{t} hus, if ‘outsde the United States refersto the sale .. One of the parties to the sale or the execution
of the contract must aso be ‘ outside the United States for an EP classification to be proper.” See
MMZ' s Rebuttd Brief (citing AK Stedl, 226 F. 3d at 1369-1370). Unlike AK Steel, MMZ contends
that the contract upon which the sales were made in this case was not executed between two
companies domiciled in the United States. Rather, both the contract and the invoice to the first
unaffiliated purchaser in the United States were executed by MMZ. Since one party to the sdle or the
execution of the contract was located “outside the United States,” MMZ argues that the saleis properly
consdered an EP sde. MMZ concluded by stating that while commissionsincurred in the United
States by an affiliated U.S. resdler or other entity should be deducted from the CEP pursuant to section
772(d) of the Act, this does not mean that the existence of a commission payment, by itsaf, can
transform an EP sdeinto a CEP sde.

Department’s Position:

We agree with MMZ that the sales in question are EP sdles. Because the record indicates that
al of the principa sdlling activities were performed outsde of the United States, the sdesin question
are properly classfied as EP sales. While, in some circumstances, a CEP sde may take place prior to
the date of importation, sections 772(a) and (b) of the Act indicate that the location of the U.S. sdeis
the ssgnificant factor in determining whether the sdeisan EP or CEP sde. See AK Stedl, 226 F. 3d at
1371-1372.

Contrary to the petitioners assertion, the particular facts surrounding the transactionsin
guestion demondtrate that the sales were made outside of the United States. Record evidence shows
that the essentid sdlling activities for the sales in question were performed by MMZ, rather than the
unaffiliated U.S. commissioned sdes agent. Specificaly, as MMZ correctly notesin its rebuttal brief,
sdes documents on the record of this investigation show that the terms of sde for the transactionsin
guestion were made between the unaffiliated U.S. purchaser and MMZ prior to the date of importation
from Turkey. See MMZ's Rebuttal Brief at 16; see dso, Memorandum to the File from Drew
Jackson, Internationd Trade Compliance Andy4, “Light-Walled Rectangular Pipe and Tube from
Turkey, Andyss of Certain U.S. Sdesfor Involving a Commissoned U.S. Sdes Agent” (U.S. Sdes
Memorandum), which is dated concurrently with this memorandum. Therefore, in light of the record
evidence, we must consider these transactions as sdes between MMZ and the unaffiliated customer,
which occurred outside of the United States. Furthermore, the Department notes that the petitioners
alegation that the U.S. sdles agent incurred specific sdes-related expensesis not supported by any
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citation of record evidence.

The Department disagrees with the petitioners contention that the phrase “for the account of”
compels treetment of the sdlesin question as CEP sdles. The petitioners correctly state that the
Department has found that the phrase “for the account of the producer or exporter” may refer to
condgnment sdes. See Mallesble Pipe Fittings from the PRC, and accompanying [ssues and
Decisons Memorandum at Comment 15. Importantly, however, the Department notes that it declined
to classfy the sdes @ issue in Maleable Pipe Fittings from the PRC as CEP sales because they were
not conagnment sdles. However, the Department disagrees with the petitioners contention that the
unaffiliated ses agent in question acted “for the account of” MMZ because the record shows that
MMZ performed dl of the principa sdlling functions associated with the transaction, whilethe U.S.
commissoned sdes agent was minimaly involved inthe sdle. See U.S. Sadles Memorandum.

Finaly, while the petitioners correctly sate that the CEP sales are not distinguished from EP
sdes by the party that setsthe terms of sde, the location in which the sdesin question were made and
the relationship of the buyer and sdller support the classification of these sdes as EP sdes. Whilethe
AK Steel court found that the party that set the terms of the sdle and the relative importance of each
party’ s role had no bearing on the classfication of sdes as either EP or CEP sdles, it did further Sate,
“the location where the sde was made and the effiliation of the parties that made the sd€’ wasthe basis
for distinguishing between the two types of sdes. As noted above, the sdes in question were made
outsde of the United States by MMZ to the unaffiliated U.S. customer. Accordingly, pursuant to
section 772(b) of the Act, the sdes in question meet the statutory definition of EP sdles.

Therefore, for the final determination, we have not reclassfied the sdesin question as CEP
sdes, and accordingly, continue to apply the EP methodology for cdculating the dumping margin for the
sdesin question.

Comment 5: Whether the Department of Commer ce Should Collapse MM Z and
Company A for Purposes of Calculating MMZ’s Coil Cost

MMZ argues that the Department should collgpse MMZ and Company A, which is an affiliated
company from which MMZ purchases sted coil and through which it sells subject merchandise to
unaffiliated U.S. customers, for the purposes of caculating MMZ’s coil cost. According to MMZ, the
nature of the relationship between MMZ and Company A, which is business proprietary, justifies
collapsing the two companies or treating them as a single entity for the purposes of cdculating MMZ's
COP. Moreover, MMZ contends that Department precedent exists for collapsing aforeign
manufacturer and its sdles and purchasing afiliate. See MMZ’'s July 7, 2004, submission to the
Department (MMZ's Case Brief) a 8 (citing Certain Welded Carbon Sted Pipes and Tubes from
Thaland: Find Results of Antidumping Adminidrative Review, 61 FR 56515 (November 1, 1996)
(Pipes and Tubes from Thailand)). MMZ dso daimsthat the Department’ s finding &t verification
judtifies collgpsing these two companies.
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In rebuttd, the petitioners argue that collgpsing MMZ and Company A for the purposes of
caculating its coil cost is not warranted because the companies relationship does not merit such
treestment. The petitioners note that Company A isnot adivison or factory within MMZ that supplies
raw materidsto MMZ. Rather, Company A is a separate corporate entity that purchases raw
materids and selsthem to MMZ. The petitioners further note that MMZ and Company A’ s accounts
were not combined to determine MMZ’s COP.

The petitioners state that the Department has declined to collgpse a producer and its affiliated
raw materid supplier after evaluating whether affiliated party transactions for mgor inputs occur at
pricesthat are arm’ s-length in nature and above the supplier’s COP. See Petitioners July 12, 2004,
submission to the Department (Petitioners Rebuttal Brief at 7) (citing Large Newspaper Printing
Presses and Components Thereof, Whether Assembled or Unassembled From Germany, Notice of
Find Determination of Sdesat Less Than Fair Vdue, 61 FR 38166 (July 23, 1996)). The petitioners
contend that the purpose of the mgjor input rule is to prevent the understatement of input costs when the
producer purchases inputs from an effiliate, by comparing the transfer price with prices a which the
product is purchased from unaffiliated parties. Citing a proprietary section of the Department’s
verification findings, the petitioners argue that the Department was correct in gpplying the mgor input
ruleto MMZ’s purchases of sted coils from Company A.

The petitioners disagree with MMZ’ s statement that “the problem with comparing the price
MMZ paysto { Company A} for imported coil with the price that MMZ pays to home market suppliers
isthat the home market price for cail is consderably higher than the imported coil price” The
petitioners note that the COP isintended to identify the cost of producing the subject merchandise sold
in the home market. In the instant case, the petitioners note that the subject merchandise sold in the
home market was produced entirely from domestically produced coil. The Department’s comparison
of the transfer price of imported sted coil with the price of domestic coil is therefore gppropriate for the
purpose of determining the coil cost for the COP. The petitioners urge the Department to continue to
treet MMZ and Company A as separate entities and gpply the mgjor input rule for the purpose of
cdculating MMZ' s coil cogsfor the fina determination.

Department’s Podition:

We agree with the petitioners that MMZ and Company A should not be collgpsed. Neither the
roles of MMZ and its affiliate, Company A, nor the Department’ s findings a verification support a
decision that these two companies should be collapsed for the purpose of calculating MMZ's coil cost.

Asan initid matter, the Department finds that collgpsng MMZ and Company A into asingle
entity is not warranted in this case based on our practice of collapsing affiliated producers, Company A
is not a producer of subject merchandise. 19 C.F.R. § 351.401(f) states that the Department will treat
two or more afiliated producers as asingle entity where: (1) those producers have production facilities
for amilar or identica products that would not require subgtantid retooling of ether facility in order to
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restructure manufacturing priorities; and (2) where there is a sgnificant potentid for the manipulation of
price or production. In this case, Company A is an afiliate through which MMZ purchases sted coil
and sdlls subject merchandise to unaffiliated U.S. customers. It is undisputed that this effiliateis not a
producer of subject merchandise or any other product. For this reason, the Department’ s regulations
do not gpply to the question of collgpsng MMZ and Company A into asingle entity for purposes of this
antidumping investigation.

MMZ’s argument that the Department should trest Company A and MMZ as asingle entity
rests on Company A’s particular corporate structure, the details of which are business proprietary
information. We disagree that this corporate structure compels the Department to treet MMZ and
Company A asasingle entity. Regardless of Company A’s corporate structure, it is undisputed that
Company A isdfiliated with MMZ and isalegd entity separate and distinct from MMZ. When a
respondent purchases amgor input from an affiliated supplier, section 773(f)(3) of the Act directsthe
Department to evauate whether affiliated party transactions for major inputs occur at pricesthat are
arm’ s-length in nature and above the supplier’ s COP. Since MMZ purchased amgor input from an
affiliated supplier, the Department, in the Prdiminary Determingtion, applied the mgjor input rule to
MMZ’s purchases of coilsfrom Company A. We found that in certain months the affiliated transfer
prices were lower than market prices. Accordingly, where the transfer price was lower than market
price, we adjusted the raw material cost upward to reflect the market price. See Memorandum from
Margaret M. Pusey, Case Accountant, to Nea M. Halper, Director, Office of Accounting, “Cost of
Production and Congtructed VVaue Cdculation Adjustments for the Preliminary Determination — MMZ
Onur Boru Profil Uretim Sanayi ve Ticaret A.S.,” dated April 6, 2004 (Preliminary Cost Calculation
Memorandum). Moreover, the Department confirmed during verification that our preliminary finding
that certain transfer prices were below market prices was correct. See Cogt Verification Report a
Exhibit 26. Having determined that certain sales of stedl coil from Company A to MMZ do not fairly
reflect the amount usudly reflected in sdles of coil under consideration in the market under
condderation, the Department appropriately disregarded these transactions in the Prdiminary
Determination, pursuant to section 773(f)(2) of the Act.

For the foregoing reasons, the Department has continued to treset MMZ and Company A as
Separate entities for the purposes of caculating MMZ’s cail cost.

Comment 6: Whether the Department Should Find that the Transfer Price Between
Company A and MMZ Was Abovethe Market Price

MMZ clamsthat if the Department does not collagpse MMZ and its affiliated supplier for
purposes of computing cog, then it should find thet the transfer price for coils was above the market
price. Inthe Prliminary Determination, MMZ argues, the Department incorrectly compared MMZ's
trandfer price with Company A to its purchases price when buying sted coils from domestic unaffiliated
suppliers. MMZ argues that the transfer price it pays to Company A includes an amount for Company
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A’sprofit® and therefore the transfer price is higher than the market price between Company A and the
foreign unaffiliated supplier. MMZ damsthat, for thefina determination, the Department should
change its methodology and instead compare the transfer price between MMZ and Company A to the
purchase price Company A paid for the coils. MMZ arguesthat al of the coils it imported from
Company A were entered under Turkey’s duty drawback program and, since they are duty exclusive,
are not comparable to the ones it purchased from domestic unaffiliated suppliers because the domestic
price of cailsisinfluenced by Turkey’stariff regime on coills. MMZ contends that the domestic
unaffiliated price of coilsis higher than the price paid to Company A because the high tariff on imported
coils alows domestic producers to increase the domestic price of coils.

Citing the Notice of Final Determination of Salesat Less Than Fair Vaue: Large Newspaper
Printing Presses and Components Thereof, Whether Assembled or Unassembled from Germany, 61
FR 38166 (July 23, 1996) (LNPPs from Germany), the petitioners claim that the Department should
not collgpse the codts of the affiliated raw materid supplier with those of MMZ. The petitioners argue
that the Department’ s comparison of the transfer price of imported coil with the price of domestic cail is
gppropriate because the COP isintended to identify the cost of producing the subject merchandise sold
in the home market and because the subject merchandise sold in the home market was produced
entirdly from domestically supplied coils.

Department’s Position:

We disagree with the respondent. In accordance with section 773(f)(2) of the Act, the
Department must compare the affiliated transaction prices with prices “of merchandise under
congderation in the market under consideration.” Emphasisadded. This section of the Act ingtructs
the Department to compare MMZ' stransfer price from Company A with a market price from Turkey.
We disagree that the Department should accept that the transfer price reflects amarket price because it
includes an amount for Company A’s profit. Accordingly, we compared MMZ'’ s purchase prices from
unaffiliated domestic suppliersto the transfer price with Company A, which we increased to include the
duty cost. Despite the claim that the transfer price included an amount for Company A’ s profit, our
comparison showed that in certain months the transfer price was below the market price from domestic
unaffiliated suppliers.

We disagree that the Department cannot compare the transfer prices to the domestic
unaffiliated prices of coil Smply because the domesticaly supplied coils are not imported. Thereisno
provision in the statute that requires the Department to make sure that the products are produced in the
same market when comparing the transfer price to market price. The stedl coils are the same product
regardless of where they are sourced. Therefore, for the final determination, we continue to compare

3 Wenotethat in its briefs MMZ has claimed proprietary treatment for the fact that the transfer price

includes an amount for profit. However, thisfact isavailable in the public domain (see Cost Verification Report page
22). Therefore, we are not treating this as a proprietary item.
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MMZ’stransfer price to the market price of coils sourced from unaffiliated domestic suppliers. We
have aso continued to adjust the reported materid costs to reflect the higher of the market price or the
transfer price. In addition, because Company A is providing steel coilsaswell as services related to
the acquisition of the coils, we consdered that the salling, generd, and adminigtrative expenses of
Company A must beincluded in the transfer price. See Notice of Final Determination of Sdlesat Less
Than Fair Vaue: Certain Cut-To-Length Carbon-Qudlity Sted Plate Products from Korea, 64 FR
73196, 73208 (December 29, 1999).

Comment 7: Whether the Upward Adjustment for Imported Coil Purchased Through
Company A to the Price Paid to Home Market Suppliersin Effect
Double-Counts the Duty-Drawback Adjustment to Cost of Production
and Congructed Value

MMZ suggests that the Department should adjust the imported coil costs for the higher of the
purchase price of domestic coils or duty drawback for the find determination. MMZ contends that
increasing the affiliated supplier cost by the excluded duty drawback and aso increasing the imported
coil cogtsto reflect the higher market price required by section 773(f)(2) of the Act resultsin double
counting because these adjustments are addressing the same difference. According to MMZ, the
domestic price for sted coilsis higher then the offshore price due to the high Turkish import duty on this
product.

Petitioners did not comment on thisissue.

Department’s Position:

The Department disagrees with MMZ that the duty drawback adjustment was double counted
in the Prliminary Determination In order to calculate the adjustment to the cost of raw materiasfor
the import duties, we divided the cost of imported raw materids by the tota raw materid costs from dl
sources, and then multiplied thisratio by the tariff rate applied by the GOT to imports of stedl coils. In
other words, we added the duty drawback to only the imported raw materia costs. For the mgjor
input adjustment, we first adjusted the transfer price of the stedl coil from the affiliated supplier to
include the duty drawback before making the comparison to the unaffiliated market price. We then
goplied the difference between the market price and the duty-inclusive transfer price in the months
when the market price was higher. As such, we adjusted only selected months of the imported raw
materias by the additional percentage not the difference attributable to the duty. Section 772(c)(1)(B)
of the Act requires the Department to increase the EP or CEP by the amount of duty drawback, (i.e.,
any import duties imposed by the country of exportation on imported inputs which have been rebated,
or which have not been collected, by reason of the exportation of the subject merchandise to the United
States). The import duties incurred on imported coils were not included in the reported costs and,
therefore, we must increase the transfer price to include the duty drawback.
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Comment 8: Whether the Department Should Exclude Foreign Exchange L osses
Incurred on Payablesfrom MMZ’s Computed Financial Expense

MMZ contends that the Department double-counted the step-up in raw materia costs required
by its replacement cost methodology through including the foreign exchange losses (i.e., kur farki in
Turkish) incurred on accounts payable in the Prdiminary Determination financia expense caculation.
MMZ clamsthat the mgority of the foreign exchange lossesit incurred relate to purchases of cail, zinc,
machine ail, zinc chemicals, and fud ail - inputs which were vaued a replacement cods. In support of
its pogition, MMZ cites Notice of Find Determination of Sales at Less Than Fair Vaue, Certain Cold-
Rolled Carbon Stedl Flat Products From Turkey, 67 FR 62126 (October 3, 2002) (Cold-Rolled from

Turkey).

MMZ again cites Cold-Rolled from Turkey, claming that its letter of credit expenses and
import financia expenses reate to delaysin payments for imported raw materids and are equivaent to
the price variaion charges on current month raw materia purchases which are paid for in afuture
month (i.e., vade farki in Turkish) that the Department excludes from the cost calculation.

MMZ contends the income from investments which it used as an offset to financid expensesis
not dividend income as clamed by the petitioners but is interest income from bank accounts. MMZ
notes that its detailed balance sheet shows that during the POI, MMZ did not hold any stocksin any
other corporations. Therefore, MMZ continues to claim the interest income offset should be alowed
for the find determination.

In rebuttal, the petitioners sate that the Department correctly included the net foreign exchange
gansand lossesin the financid expense caculaion for the Prdiminary Determination  In addition, the
petitioners assert that the interest expense and charges on letters of credit, and the import finance
charges should be included in the financia expense caculation because they reate to the generd
operation of MMZ. The petitioners argue that MMZ’ s claimed offset to interest expense for income on
investments should be excluded.

The petitioners refute MMZ’ s claim that its forelgn exchange losses on accounts payable should
not be included in financia expenses citing to Honey from Argentina: Final Results of Antidumping
Adminigrative Review, 69 FR 30283 (May 27, 2004) and the accompanying Issues and Decison
Memorandum a comment 6 that notes the Department’ s current practice isto include the net foreign
exchange gains and losses in the financid expense cdculation. The petitioners further contend that
MMZ has not demonstrated that its foreign exchange gains and losses relate primarily to purchases of
raw materias.

Department’s Podition:

We agree with the petitioners that the net foreign exchange gains and losses (i.e., inclusive of
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the kur farki) should beincluded in the financia expense cculaion for MMZ. The use of the
replacement cost methodology to vaue raw materids in cases involving high inflation economies and the
incluson of exchange rate gains and losses are two distinct and separate issues. However, we agree
with MMZ that the income on investments should be alowed as an offset to financia expenses because
it represents interest on short-term bank accounts even though the title of the account impliesthat it may
be dividend income from stock investments.

In the cases cited by MMZ, the Department excluded the kur farki (i.e., exchange gains and
losses on accounts payable) from the net interest expense caculation. However, after further evauation
and analysis we have determined that the economic factors of this case are different then Certain Sted!
Concrete Reinforced Bars From Turkey; Fina Results of Antidumping Duty Adminidrative Review, 66
FR 56274 (November 7, 2001) and the accompanying Issues and Decison Memorandum at
Comments 18 and 27 with respect to exchange rate gains and losses. Although inflation may account
for aportion of the change in the exchange rate between Turkish liraand U.S. dollars over time, it is not
the only factor. Asarticulated in Certain Hot-Rolled Flat-Rolled Carbon-Quality Stedl Products From
Brazil; Find Determination of Sdesat Less Then Fair Vaue, 64 FR 38756 (July 19, 1999) and Certain
Cold-Ralled and Corrosion Resistant Carbon Steel Flat Products From Korea: Final Results of
Antidumping Duty Adminidrative Reviews, 64 FR 12927 (March 16, 1999), the Department is not
obligated to accept methodology smply because it was accepted in aprior review.

In Turkey, companies record the exchange gains and |osses on imported rawv materid
purchases (i.e., kur farki) separately from the increase in the amount of loca currency needed to
satisfy aforeign denominated debt which is caused by the devauation of the local currency (i.e., the
vade farki). The difference in exchange rates between the Turkish lire and foreign currencies givesrise
to the exchange gains and losses (i.e,, the kur farki) while the difference in the inflation rate from month
to month gives rise to the vade farki. Both of these costs must be accounted for in the Department’s
dumping andyss. The Department’s replacement cost methodology for raw materids accounts for the
changein inflation from month to month (i.e. the vade farki) incurred and recorded by MMZ.
However, the replacement cost methodology does not account for the change in exchange rates (i.e.,
the kur farki). Because the exchange rate difference (i.e., the kur farki) is not accounted for in the
Department’ s replacement cost methodology it is necessary to include these cogts in the financia
expense caculation.

When an economy experiences high inflation, the vaue of the country’s currency is rgpidly
deteriorating, resulting in each unit of local currency having subgtantialy lessred vaue as time passes.
Consequently, a grester nominad amount of the currency is required to purchase a product at alater
point in time than was needed & an earlier point intime. Even if red costs remain constant, because of
the decline in the currency’ s vaue, the price of the inputs used to produce the product under
investigation would be expressed a a higher nomind vaue at the end of the POI than at the beginning.
Similarly, the price to home market customers purchasing the same domestic like product will be
expressed at a higher nominal value at the end of the POI than at the beginning of the POI. See Import
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Adminidration Antidumping Manud, Chapter 8 (January 22, 1998), which defines high inflation and the
adjustments necessary to vaue raw materia costs.

To assure that we are appropriately matching the prices and the costs, we make our
price-to-price, price-to-CV, and price-to-COP comparisons over shorter time periods so that the high
inflation experienced in the economy will not ditort the dumping andyss. For example, when inflation
exceeds 25 percent in ayear, we limit our averaging of exporting country salesto saes that occur
within the same month asthe U.S. sale to which they will be compared. For COP and CV, we
compute a monthly cost based on the nominad monthly amounts incurred and index them for inflation to
the end of the POI in order to caculate an annua average cost in a constant currency. We caculate
the average cost for the POl and deflate the average cost to each month in which a sale occurred.
Thus, home market (or third country) sales, U.S. sales, and costs are stated in a currency of
gpproximately the same vaue when they are compared to each other.

When a company makes purchases which are denominated in aforeign currency and pays for it
at alater date (i.e., accounts payable) it incurs either aforeign exchange gain or loss on the payable.
Foreign exchange rate gains and |losses arise due to the differences between the foreign exchange rates
a the time of acquidtion (i.e., recorded in the company’ s accounting records as a payable in the home
market currency at the foreign exchange rate on the date of the purchase) and the time of payment (i.e.,
when payment is made by the company for the purchase based on the terms of the invoice). Because
thereisaperiod of time from recording the invoice until the payment is made, aforeign exchange
difference will occur.

The Department’ s high inflation methodology for raw materials accounts for the increase in loca
currency needed to satisfy a debt (i.e., relatesto inventory turnover) but it does not account for the
foreign exchange differences incurred because of delays in payment of the foreign denominated
payables (i.e., relates to accounts payable turnover). Therefore, the Department included the net
foreign exchange rate gains and losses (inclusive of kur farki) in the financid expensertio for thefind
determination.

The Department disagrees with MMZ that the interest expense and charges on letters of credit
are comparable to the vade farki and should be excluded in the financia expense cdculation. Vade
farki arises due to the change in inflation from month to month. Company officids explained a
verificaion that the particular account in question included letter of credit interest charges and service
charges related to the purchase of raw materials (see, Verification Report on the Cost of Production
and Congructed Vaue Data Submitted by MMZ Onur Boru Profil Uretim Sanayi ve Ticaret A.S,
Section V1.B., dated June 30, 2004). MMZ did not post these expenses to a vade farki account.
These are codts to obtain and maintain credit and are appropriately classified as financia expensesfor
the dumping andysis.

On the other hand, the Department agrees with MMZ that the income on investments should be
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alowed as an offset to financia expenses because it isinterest on short-term bank accounts even
though the title of the account implies that it may be dividend income from stock investments. We are
therefore treating interest income in this manner for purpose of our caculations.

Comment 9: Whether the Department Should Adjust MM Z’s Reported Coststo
Correct for the Overstatement in MMZ’s Raw Material Cost
Discovered During Verification

MMZ contends that, for the find determination, the Department should adjust the reported
cogts for the overstatement found during verification. Additionaly, MMZ asserts the Department can
adjust for the oversatement in first quaity merchandise variable overhead (VOH), fixed overhead
(FOH), and direct labor (DIRMAT) without having the throughput rates for each product.

The petitioner did not comment on thisissue.

Department’s Position:

The Department agrees with MMZ and we have adjusted the reported costs for the
overstatemen.

Part || — Ozborsan/Onur, Guven, and Ozdemir

Comment 10: Whether The Department Erred In Its Decision To Collapse Ozborsan/Onur,
Guven, and Ozdemir Into A Single Entity

Ozborsan and its sster company, Onur Meta (hereafter, Ozborsan/Onur), argue that the
Department erred in its collgpsing andysis when it preliminarily determined to collgpse Ozborsan/Onur,
Guven and Ozdemir into a single entity. See Memorandum from Thomeas F. Futtner, Acting Office
Director, to Holly A. Kuga, Acting Deputy Assistant Secretary, “Whether to Collgpse Certain Turkish
Pipe and Tube Producers Into A Single Entity,” dated April 6, 2004 (Collapsing Memorandum).
Specificaly, Ozborsan/Onur argues that the Department erred in its finding that there is a Sgnificant
potentia for manipulation of price or production.

Ozborsan/Onur notes that the test for collgpsing requires three separate findings: (1) that the
companies a issue are affiliated; (2) that the companies have production fecilities for smilar or identica
products that would not require substantia retooling of ether facility in order to restructure
manufacturing priorities, and (3) that the companies are sufficiently intertwined as to permit the
sgnificant possibility of price or production manipulation. See Ozborsan/Onur’s July 7, 2004, Case
Brief (Ozborsan/Onur Case Brief) at 12 (citing Allied Tube and Conduit Corp. v. United States, 127 F.
Supp. 2d 207, 215 (CIT 2000) (Allied Tube)).
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Ozborsan/Onur states that it reported to the Department that the owner of Ozborsan has two
brothers, one who owns Guven and the other who owns Ozdemir, and that dl three companies
produce pipe and tube in Turkey. Ozborsan/Onur claims that the Department incorrectly found
Ozborsan/Onur, Guven, and Ozdemir affiliated pursuant to section 771(33)(A) of the Act, which
provides that members of afamily are affiliated, and section 771(33)(F) of the Act, which provides that
parties that share direct or indirect control are affiliated. According to Ozborsan/Onur, thereis no
factua reason to find that the three companies, which operate separately and independent of one
another, are commonly controlled by the family that holds sharesin them. Ozborsar/Onur argues that
each brother controls only the company in which he holds shares because there is no cross ownership
between the brothers in each other’s companies.

Ozborsan/Onur argues that the Department’ s determination that al three companies are
afiliated viaafamily rdaionship relieson Ferro Union.  See Ozborsan/Onur’s Case Brief a 5 (citing
Ferro Union v. United States, 44 F. Supp. 2d 1310 (CIT 1999) (Ferro Union)). However,
Ozborsan/Onur contends that the CIT’ s discussion of family groupingsin Ferro Unionis not dispogitive
on the issue of collapsing because the Court did not discuss (1) whether the producers had production
facilitiesfor smilar or identica products or (2) whether there was the sSgnificant potentid for the
possibility of price or production manipulation. While Ozborsan/Onur does not digpute that al three
companies have comparable production facilities for the production of smilar products, Ozborsan/Onur
argues that there is insufficient evidence to support afinding of price or production manipulation. See
Ozborsan/Onur’'s Case Brief @t 5.

Citing the Department’ s three-pronged test as explained by the CIT in New World Pasta,
Ozborsan/Onur argues that the Department’ s dleged conclusion that the three companies have
intertwined operationsis not supported by record evidence. Seeid. at 6 (citing New World Pasta Co.
v. United States, No. 03-00105, 2004 WL 392881 (CIT March 2004) (New World Pagta)). 1d.
Ozborsan/Onur contends that the intertwined operations anadys's examines three factors. (1) the leve
of common ownership; (2) the extent to which managerid employees or board members of one firm st
on the board of directors of an affiliated firm; and (3) whether the operations are intertwined, such as
through the sharing of salesinformation, involvement in production and pricing decisions, the sharing of
facilities or employees, or sgnificant transaction between affiliated producers. Ozborsan/Onur asserts
that the Department impermissibly relied on its finding of affiliation by common family control to support
its determination that the three companies should be collapsed.

With respect to common ownership, Ozborsan/Onur claims that the Department’ s basis for
finding that this criterion is satisfied, because of the family’s Sgnificant ownership in the three
companies, is hothing more than arestatement of the Department’ s basis for finding common control
and effiligtion. According to Ozborsar/Onur, the CIT held in New World Pasta that “the evidence
required to judtify a collgpsing determination goes beyond that which is necessary to find common
control.” See Ozborsan/Onur’'s Case Brief at 7 (citing to New World Pasta at 222). According to the

28



CIT, the Department, in its collgpsing memorandum in the investigation underlying New World Pasta,
dtated, “ even were the factor of common ownership satisfied, the two parties should not be collapsed
because common ownership would be based entirdy on the finding of affiliation by common control.”
Ozborsan/Onur asserts that under such circumstances, which are the same that exist in the instant
investigation, the CIT concluded that “even were the subfactor of common ownership satisfied, it done
could not justify collapse; Commerce would till need to review the other two subfactors.” Thus,
Ozborsan/Onur concludes that the Department’ s decision to collapse the three companiesis not
supported by any finding of common ownership.

Regarding the second subfactor, the extent to which manageriad employees or directors of one
firm gt on the board of directors of an afiliated firm, Ozborsan/Onur argues that the Department
incorrectly relied on its affiliation analysis of common control to claim that this subfactor is satisfied.
According to Ozborsan/Onur, this gpproach ignores the intent of the language of this part of the
regulations which focuses on whether individuas in one firm hold positions or influence in another firm.
Ozborsan/Onur notes that there is no overlap of managerid employees at the three companies and
there are no shareholders in common between the three companies. In New World Pasta, where the
affiliation was based on the fact that mgor shareholdersin both companies were family members, the
Department found for purposes of its collapsing analysis that the two affiliated companies had no
interlocking board members or common shareholders and thus, the second subfactor was not satisfied.
Since the facts of the ingtant record are Smilar to those in New World Pasta, Ozborsan/Onur
concludes that the Department cannot find that the second subfactor is satisfied because these three
companies have no overlapping employees or shareholders.

The third subfactor is whether the operations of the affiliated companies are closely intertwined,
such as through sharing sales information, involvement in production and pricing decisons, sharing
facilities or employees, or significant transactions between the affiliated producers. In the Prdiminary
Determination, Ozborsan/Onur notes that even though the Department found no evidence that
Ozborsan/Onur and the other two companies share marketing or salesinformation, production facilities
or employees, or that there were any commercia transactions between Ozborsan/Onur and either
Guven or Ozdemir, the Department neverthel ess decided to collgpse the three companiesinto asingle
entity. Despite the lack of commercid transactions, Ozborsan/Onur claims that the Department based
its decision that there exists a Sgnificant potentia for price or production manipulation on the fact that
Ozborsan/Onur occasiondly swaps coils and transportation services with one of the other two
companies. According to Ozborsan/Onur, these swaps occurred only in afew instances and were
even exchanges of inputs or services. Ozborsan/Onur argues that these swaps were not “sgnificant
transactions,” and there was no sharing of sales data or any other information that could have permitted
price or production manipulation by these companies. Ozborsan/Onur concludes that there isno
record support for the Department’ s conclusion that Ozborsan/Onur’ s operations are intertwined with
Guven and/or Ozdemir.

Ozborsan/Onur contends that the CIT has held that “Commerce does not collapse related
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parties except where there is a strong possibility of price manipulation.” See Ozborsan/Onur’s Case
Brief a 11 (citing to FAG Kugdfischer Georg Schafer KGaA, . al., v. United States, 932 F. Supp.
315, 323 (CIT 1996)). Furthermore, Ozborsan/Onur states that the Department has itsaf argued in
Allied Tube that “both Commerce's regulations and this Court’ s precedent precludes an affirmative
collapsng determination unless the potentid for price or production manipulation issgnificant.” 1d. In
the instant case, Ozborsan/Onur argues that none of the factors consdered by the Department suggest
the dightest possibility, let aone the “significant potentid,” that Ozborasar/Onur could or would
manipulate prices or production in coordination with Guven or Ozdemir. The Department cannot
assume or infer —samply on the basis of afamily relationship among owners of separate and discrete
companies— that there is the potential for manipulation of prices or production. Ozborsan/Onur argues
that if the mere fact of afamily relationship was sufficient to collgpse two or more companies, the
Department would not be required to consider any other factors.

In rebuttal to the arguments made by Ozborsan/Onur, the petitioners contend that the
Department acted reasonably and within its statutory authority in its decison to collgpse the three
companies into asingle entity. According to the petitioner, the Department conducted a thorough
inquiry and acquired al obtainable or accessible information on the necessary factors for its collgpsing
andyss. Inlight of the information it gathered, the petitioners claim that the Department came to the
proper conclusion, that collapsing Ozborsar/Onur, Guven, and Ozdemir into asingle entity was
warranted in this case.

The petitioners aso argue that the record evidence supports the Department’ s decision to
collgpse the three companies. Specificdly, the petitioners claim that the three respondents have
production facilities that are equipped to manufacture smilar or identical products that would not
require subgtantia retooling of thelr facilities in order to change manufacturing priorities. Regarding the
Department’ s decision that the three companies are effiliated, the petitioners note that section
771(33)(A) of the Act provides that affiliation occurs within afamily, between its members, blood or
marriage relations, and their descendants. Given that the owners and operators of these companies are
brothers, and that their level of ownership is significant, the petitioners argue that the Department
correctly found these companiesto be affiliated. The petitioners continue by noting that there exists
management overlgp between the three companies because family members hold senior management
positions in each company. The petitioners also observe that athough the Department’ s collapsing
andyss dso includes severd other factors, the Department is not statutorily mandated to consider dl of
them when making its determination. Citing proprietary information contained in the Collapsing
Memorandum, the petitioner identifies the specific evidence cited by the Department as the bagis of its
determination to collapse these companies. In sum, the petitioner argues that the Department was
correct in its conclusion to collgpse based upon the record evidence that the family controls the three
companies, transactions took place between the companies, and that they share smilar production
fadlities

In rebuttd to the petitioners arguments, Ozborsan/Onur argues that past cases, including those
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cited by the Department in the Collgpsing Memorandum, demonstrate that the Department incorrectly
collgpsed the three companiesin the ingtant investigation. Ozborsan/Onur contends that, in Collated
Roofing Nalls, the Department based its decision to collgpse two producers into a single entity because
the companies were managed by the same individua, shared certain employees, and transferred sdes
orders to each other for completion. See Ozborsa/Onur’'s Rebuttal Brief at 4 (citing Notice of Fina
Determination of Sdesat Less Than Fair Vaue: Collated Roofing Nails from Taiwan, 62 FR 51,427
(October 1992) (Collated Roofing Nails from Taiwan)). Furthermore, in Sted Pipes and Tubes from
Thailand, Ozborsan/Onur asserts that the Department did not collapse two Tha producers even though
members of the family served on the board of directors and held management positionsin each
company. Inthat case, Ozborsan/Onur observes that the Department concluded that the record
evidence did not support afinding of sgnificant potentia for manipulation of pricing or production
because it did not consder the finding of family *ownership and control, by itself, as a sufficient basisto
collgpse these affiliates” See Ozborsan/Onur's Rebutta Brief at 5 (citing Certain Welded Carbon
Sted Fipes and Tubes from Thailand: Find Results of Antidumping Duty Adminigtretive Review, 63
FR 55578 (October 1998) (Stedl Pipes and Tubes from Thailand)). The Department determined not
to collapse the three companies, “ congistent with the Department’ s practice of not collgpsing producers
s0ldy onthe bassof afiliaion.” See Sted Pipes and Tubesfrom Thailand at 55583. In Stainless Stedl
Wire Rod from India, the Department collapsed two producers because family members served on
each company’ s board of directors, there was significant cross share holdings of stock in both
companies by certain family members, the adminigtrative offices of the common corporate parent
provided each producer with “group-wide functions to include human resources, shipping, and
coordination of production decisons,” and one producer was the sole supplier of unfinished wire rods
to the other producer. See Ozborsa/Onur's Rebuttd Brief a 8 (citing Antidumping Duty
Adminigrative Review of Stainless Sted Wire Rod from India Collgpsing of Virg Alloys, Ltd., and
VSL Wires, Ltd. (December 12, 2003), at 2). Lastly, in Rebar from Korea, Ozborsan/Onur argues
that the Department’ s collgpsing analysis depended on the fact that both companies had senior
managers that had previoudy managed the other company, both companies sold a smal amount of
rebar to each other in the home market, and both companies used the same affiliated trangportation
company for certain home market sdes. See Ozborsan/Onur’s Rebuttd Brief at 9 (citing Notice of
Final Determination of Sdlesat Less Than Fair Vaue: Sted Concrete Reinforcing Bars From the
Republic of Korea, 66 FR 33526 (June 22, 2001) (Rebar from Korea) and accompanying Issues and
Decison Memorandum at Comment 1)).

After reviewing the facts surrounding past collgpsing determinations, Ozboran/Onur concludes
that these past cases clearly establish that the Department incorrectly applied its collapsing anadlyssin
the ingtant investigation. In the past cases where the Department did collapse two or more producers
into asingle entity there was record evidence indicating that the producers in question shared current or
former managers, had overlap in employees, sold each other’ s subject merchandise or raw materids, or
shared sdesinformation. In the ingtant investigation, Ozborsan/Onur claims that the three companies
have none of the above-listed items. In fact, Ozborsan/Onur asserts that the Department’ s collapsing
andyssin the ingant investigation is based solely on the family relationship between these companies
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that serves as the bags for finding affiliation. Ozborsan/Onur maintains thet affiliation doneis not
sufficient to establish that independent companies should be collgpsed and treated as a single entity. As
there is no evidence to support the Department’ s conclusion that Ozborsan/Onur’ s operations are
intertwined with those of Guven or Ozdemir, Ozborsan/Onur argues that the Department should

reverse its decison for the find determination.

Department’s Podition:

We agree with the petitioners that it is appropriate to collapse the three companies here. When
considering whether to collapse two or more companies into a single entity for the purposes of an
antidumping investigation or adminigtrative review, 19 C.F.R. 8 351.401(f) sates that the Department
will treat two or more affiliated producers as a single entity where: (1) those producers have
production facilities for amilar or identica products that would not require subgtantid retooling of elther
facility in order to restructure manufacturing priorities, and (2) where there isa significant potentia for
the manipulation of price or production. In identifying asgnificant potentia for the manipulation of price
or production, the factors the Department may consder include: (A) the level of common ownership;
(B) the extent to which managerid employees or board members of one firm st on the board of
directors of an affiliated firm; and (C) whether operations are intertwined, such as through the sharing of
sdes information, involvement in production and pricing decisons, the sharing of facilities or employees,
or sgnificant transactions between affiliated producers.

In examining these factors as they pertain to asignificant potentia for manipulation, we consder
both actud manipulation in the past and the possibility of future manipulation. See Preamble,
Antidumping Duties, Countervailing Duties, Final Rule, 62 FR 27296, 27346 (May 19, 1997). The
preamble underscores the importance of consdering the posshility of future manipulation: “a standard
based on the potentid for manipulation focuses on what may transpire in the future” Id. We have,
therefore, examined dl three factorsin light not only of actud manipulation during the POl but dso with
respect to the possibility of future manipulation.

In our April 6, 2004, decision to collapse Ozborsa/Onur, Guven, and Ozdemir into asingle
entity for the purposes of this investigation, we found that (1) Ozborsan/Onur, Guven, and Ozdemir are
affiliated; (2) a shift in production would not require substantia retooling (if any); and (3) thereisa
sgnificant potentia for price or production manipulation due to, anong other factors, evidence of
sgnificant common ownership and management overlgp by senior managers who (a) have asignificant
influence over the production and sdes decisons of these companies and (b) belong to the same family.
Based on this andys's, we found that the record evidence weighs in favor of collapsing Ozborsarn/Onur,
Guven, and Ozdemir for the purposes of thisinvestigative determination.

We disagree with Ozborsar/Onur’ s contention that members of the family in question do not

have the ability or incentive to coordinate their actionsin order to direct Ozborsan/Onur, Guven, and
Ozdemir to act in concert with each other. It is undisputed that thisfamily isthe largest shareholder in
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al three companies. Each brother isthe largest shareholder in his company. See the Collgpsing
Memorandum at 6 for a breakdown of the family’s ownership in each company, which is proprietary
information. Besides being the largest shareholders, the family dso holds senior leadership postions a
Ozborsan/Onur, Guven, and Ozdemir.

Specificdly, the family occupies significant pogtions both on the board of directorsand in
senior management at Guven, Ozborsan/Onur, and Ozdemir. For example, one brother is a member of
the Board of Directors of Ozborsan and is identified as Ozborsan’s “Head of Company.” The second
brother is the Presdent of Guven and his son isthe Generd Manager of Guven. Two of the
responsbilities performed by the son of the second brother are “ strategic/economic planning” and
“procurement/sourcing” services. See Collgpsng Memorandum at 6. The president of Guvenis
presumably the highest person of authority since Guven isa*“Limited Company” and does not have a
board of directors. Thethird brother is the founder and Managing Director of Ozdemir. According to
Ozdemir, the third brother has “full authorization ... to establish prices, sdling and generd expenses and
production costs.” See Collgpsng Memorandum & 6. In addition, “{the third brother} hasfull control
and isthe decison-maker.” 1d. a 6. Asnoted above, the Department can interpret a“family” asa
control “person” for purposes of the Act and controlling business entities. In this context, the family in
question isthe “person” jointly managing Guven, Ozborsar/Onur, and Ozdemir. The fact that the family
isthe largest shareholder in dl three companies, combined with the fact that each brother holds senior
leadership positions in each company, clearly shows that the family has the ability and financid incentive
to coordinate their actionsin order to direct Ozborsan/Onur, Guven, and Ozdemir to act in concert
with each other. As mentioned above, the Department is not required to find that the three companies
have acted in concert. Rather, the Department is concerned with the potentia for the three companies
to act in concert or out of common interests.

Regarding the intertwining of operations, the Department found there were intertwined
transactions between Guven, Ozborsan/Onur, and Ozdemir which resulted in: (&) a proprietary
statement concerning sales and purchases of hot-rolled and cold-rolled coils made by Ozborsan/Onur,
(b) Ozborsan/Onur and one of the other companies swapped different szed stedl coils when one of the
companieswas in need of a particular Sze of cail, (¢) Ozborsan/Onur and one of the other companies
occasiondly used each other’ s trucks for trangporting finished products and/or raw materiasto and
from the port and their respective factories; (d) Guven sold a Significant quantity of subject and non-
subject tubes to one of the other companies, (e) one of the other companies sold a significant quantity
of subject and non-subject tubes to Guven; and (f) Guven sold a Sgnificant quantity of hot-rolled cails
to one of the other companies* See Collapsing Memorandum at 7-9. We disagree with

*Inthe Collapsing Memorandum, the Department included an additional factor in our analysis of whether
these companies have intertwined operations. In its second supplemental Section A questionnaire response, Guven
reported that it purchased galvanized pipes from a company with a nameidentical to one of the other two companies
atissue. A later submission by one of the other companies claimed that Guven was actually referring to another
Turkish producer that is unaffiliated with any of the three companies at issue, but happens to have asimilar name.
For this reason, the Department has not included Guven’s purchase of galvanized pipes from this unaffiliated
company in our analysisfor the final determination.
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Ozborsan/Onur’ s characterization of these intertwined operations as “minimal.”

In making a decison to collgpse two or more producers for antidumping purposes, the
Department considers the totdity of circumstances of the Situation and may place more reliance on
some factors than other factors. Asindicated above, 19 C.F.R. § 351.401 outlines some of the factors
that may be considered in making the collapsing decison. Not al of these factors may be present in
every stuaion where there isa significant potential to manipulate price or production. Based on the
totaity of the circumstances discussed above, the Department continues to find that these circumstances
indicate that thereis a significant potentid to manipulate the production and pricing of the subject
merchandisein this case.

Based on the preceding discussion, we conclude that the three affiliated producers are
aufficiently related so asto warrant trestment as a single enterprise, and that collapsing these entities
may prevent evasion of the antidumping duty order. See Certain Fresh Cut FHowers From Colombia;
Fina Results of Antidumping Duty Adminidrative Reviews, 61 FR 42853, 42853 (August 19, 1996).
Applying the criteria of our collgpsing inquiry as set forth above, we continue to find (1)
Ozborsan/Onur, Guven, and Ozdemir are affiliated under section 771(33)(A) and (F) of the Act, (2) a
shift in production would not require substantia retooling (if any), and (3) there is a sgnificant potentia
for price or production manipulation due to, among other factors, evidence of significant common
ownership and management overlgp by senior managers who have a Sgnificant influence over the
production and sdles decisions of dl companies, belong to the same family. Based on thisanalyss, we
have determined that the totdity of the record evidence weighsin favor of collgpsing dl three
companies for the purposes of thisinvestigation.

Comment 11: Whether the Department Erred in Finding that Ozborsan/Onur Failed to
Provide Requested I nformation to the Department and in its Application of
Total Adverse Facts Available

Ozborsan/Onur argues that in the Prdliminary Determination, the Department based its decison
to apply total adverse facts available (AFA) on five reasons. First, Ozborsan/Onur argues that,
contrary to the Department’ s preliminary findings, Osborsan did indeed provide the Department with
the requested information needed to complete its caculations. Ozborsan/Onur contends that it
informed the Department that its accounting records did not alow it to report costs on a CONNUM-
specific basis. Rather, Ozborsan/Onur asserts, it was able to report aggregate costs for producing al of
its products, and it provided thisinformation to the Department in atimely manner. Inresponseto a
second Department request to report costs on a CONNUM-specific basis using a reasonable
allocation methodology, Ozborsan/Onur reported separate costs for subject merchandise made from
hot-rolled and cold-rolled coils. Ozborsan/Onur further argues that shortly before the release of the
Preliminary Determingtion, it responded to the Department’ s request for a reconciliation of costs based
on CONNUM-specific COP and CV figures. In this response, Ozborsan/Onur reiterated that it does
not track the costs of specific products.




Second, Ozborsan/Onur argues that, contrary to the Department’ s assertion, Ozborsan/Onur
did provide an explanation as to why it was unable to determine the cost difference between products.
Ozborsan/Onur contends that it explained to the Department that athough it does not track product-
specific codts, it does segregate aggregate costs between LWRPT produced from hot-rolled and cold-
rolled coils. Ozborsan/Onur points out that the differentiation between products made from hot-rolled
rather than cold-rolled steel had no effect on the Department’ s ability to perform necessary caculations
because dl of the U.S. sdles during the POI consisted of subject merchandise produced from one of
these inputs only.

Third, Ozborsan/Onur contends that, despite the Department’ s claims to the contrary, it did
provide the Department with the requested reconciliations of totd costsin its financid statement to tota
costs reported to the Department, total production quantities to sales quantities, and depreciation
expense based on revaued fixed asset vadues. Ozborsan/Onur provides alist the reconciliationsiit
submitted to the Department and notes that it was unable to provide the reconciliation of costs reported
on the company’ sfinancid statement to its cost accounting system because it did not maintain acost
accounting system. Furthermore, Ozborsan/Onur argues that another respondent, MMZ, in this
investigation was given the opportunity to submit additiond factual submissons and reconciliations
following the Department’ s Preliminary Determination, but that Ozborsan/Onur was afforded no such
opportunity. Ozborsan/Onur argues that because of the Department’ s gpplication of tota AFA inthe
Priminary Determination, it informed Ozborsan/Onur that it would not conduct verification, which
made any further reconciliations moot. Therefore, Ozborsan/Onur contends, it was prevented from
participating fully in the proceeding because the Department wrongfully determined to collapse
Ozborsan/Onur, Guven, and Ozdemir, and apply total AFA to the collapsed entity.

Fourth, Ozborsan/Onur contends that the Department was incorrect in its assertion that
Ozborsan and Onur failed to provide separate cost files which reconcile to each company’s financia
accounting system. Specifically, Ozborsan/Onur asserts that it explained to the Department that almost
all of both company’s production costs are recorded only on Ozborsan’s books and records.
Ozborsan/Onur arguesthat it is able to report [abor costs for the two companies on a separate basis
because Onur does track its labor costs in its own books and records. Ozborsan/Onur observes that it
provided separate labor costs to the Department as requested. Fifth, and lastly, Ozborsan/Onur claims
that, contrary to the Department’ s assartion, it did provide a caculation of general and administrative
(G&A) expenses and financia expense ratios based on the fiscal year that most closdaly coincides with
the POI to the Department in a supplementd questionnaire response.

The petitioners argue in their case brief that the Department properly applied tota AFA to the
collgpsed entity congsting of Guven, Ozborsan/Onur, and Ozdemir. The petitioners reiterate the list of
deficiencies identified by the Department in the Prdiminary Determination  Based upon these
deficiencies, the petitioners assert that the Department properly concluded that the information
submitted by respondents Guven, Ozborsan/Onur, and Ozdemir was not provided in aform which is
amenable to the caculation of dumping margins. According to the petitioners, the deficienciesin the
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data submitted by the respondents made their responses unverifiable. Given the inadequacies of the
responses, the petitioners contend that the Department correctly forewent verification of these
companies. The petitioners conclude that the Department has no basis other than the facts otherwise
available upon which to derive the margins for these respondents in making the final determination.

Ozborsan/Onur rebuts the petitioners: arguments by claiming that other than repesting the
language used by the Department in the Prdiminary Determination, the petitioners provide no further
elaboration of their unsupported view that Ozborsan/Onur’ s responses were inadequate, incomplete or
otherwise s0 deficient that the Department was unable to caculate a dumping margin. Further,
Ozborsan/Onur claims that the records shows that it met its burden of providing the Department with
requested information by the established deadlines. Ozborsan/Onur provides a detailed discussion of
itstimely responses to the Department’ s origind and supplemental questionnaires, noting the number of
pages and exhibits in each submisson. Based on the voluminous responses it provided to the
Department’ s questions, Ozborsan/Onur contends that the Department has the information necessary to
perform its margin caculaion. Ozborsar/Onur further clams that the Department could have asked
Ozborsan/Onur for any additiona information needed, as the Department did with the respondent,
MMZ. Ozborsan/Onur notes that the Department issued four supplementa section D questionnaires to
MMZ, whileit issued only one supplementa questionnaire to Ozborsan/Onur. Additiondly,
Ozborsan/Onur assarts that it could have provided the Department with supplementd information, but
that the Department’ s decision to collgpse the three companies without verifying their responses
rendered moot the need to supply any additiond information.

In rebutta to the arguments made by Ozborsan/Onur, the petitioners maintain that the
Department’ s application of total AFA to the collapsed entity was appropriate and within its statutory
discretion. According to the petitioners, the Department clearly articulated its reasons for applying total
AFA because the companies of the collapsed entity filed untimely and incomplete responses to the
Department’ s questionnaires unlike MMZ who filed its submissons within the tempord redtrictions
edtablished by the Department. The petitioners argue that the failure of Ozdemir to respond completely
and in atimey manner, as well as the incong stent responses filed by Ozborsar/Onur and Guven, left a
gap in the investigatory record that had to be filled by the Department usng AFA. Consequently, the
petitioners conclude that the use of AFA isin accord with the Department’ s statutory authority and is
appropriate under the circumstances.

Department’s Position:

We disagree with Ozborsan/Onur. For the Prdiminary Determination we determined, based
on the record, that Ozboran/Onur did not act to the best of its ability to cooperate in thisinvestigation.
See Prdiminary Determination A complete explanation of the selection, corroboration, and application
of AFA can befound in the Preliminary Determination, 69 FR at 19393-19396. We continue to find,
based on the record evidence and pursuant to the statutory requirements of the Act, that
Ozborsan/Onur did not cooperate to the best of its ability, and that the application of AFA to
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Ozborsar/Onur is warranted in this investigation.

Section 776(3)(2) of the Act, providesthat, if an interested party (A) withholds information that
has been requested by the Department; (B) fails to provide such information in atimely manner or in the
form or manner requested subject to sections 782(c)(1) and (e) of the Act; (C) significantly impedesa
proceeding under the antidumping statute; or (D) provides such information but the information cannot
be verified, the Department shall, subject to subsection 782(d) of the Act, use facts otherwise available
in reaching the gpplicable determination.

Furthermore, section 776(b) of the Act Satesthat if the Department “finds that an interested
party has faled to cooperate by not acting to the best of its ability to comply with arequest for
information from the administering authority or the Commission, the administering authority or the
Commission ..., in reaching the applicable determination under thistitle, may use an inferencethat is
adverse to the interests of that party in selecting from among the facts otherwise available” See dso
Statement of Administrative Action (SAA) accompanying the URAA, H. Rep. No. 103-316 at 870
(1994).

The evidence on the record of this investigation establishes that, pursuant to section
776()(2)(A) of the Act, the use of totd facts available is warranted in determining the dumping margin
for Ozborsan/Onur’' s U.S. sdles of subject merchandise because this respondent refused to provide
requested information regarding its COP. In its questionnaire and supplemental responses,
Ozborsan/Onur refused to provide the following requested information, al of which is necessary to
complete the Department’ s cdculations. (1) product-specific costs by CONNUM; (2) an explanation
why the company was unable to determine the cost differences between products, or an explanation of
why the company believes that the differences are inggnificant enough that there is no cost difference
between products; (3) areconciliation of the tota cogts in the financiad statements to the tota costs
reported to the Department; (4) separate cost files for Ozborsan and Onur which reconcile to each
company’ s financid accounting system; (5) a reconciliation of the production quantities to the sales
quantities; (6) depreciation expenses based on the reva uated fixed asset vaues, and (7) caculation of
G&A and financid expense ratios based on the fiscal year that most closdly coincides with the period of
investigation. In addition, Ozborsan/Onur stated that it “ swapped” hot-rolled coils with one of the other
companies. Ozborsan/Onur claims that no records are kept of such swaps, and Ozborsan/Onur was
unable to quantify these transactions.

Asaresult of Ozborsan/Onur’ s failure to provide the above requested informetion, the
Department is unable to use the reported cost of manufacturing deta to test home market sdesto
determine whether the sales prices can form the basis for the calculation of norma vaue (NV).
Additionally, because of the noted omissions, the cost data cannot be used for DIFMER purposes or
for caculaing CV.

In sdlecting from among facts available, pursuant to section 776(b) of the Act, an adverse
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inference is warranted when the Department has determined that a respondent has “failed to cooperate
by not acting to the best of its ability to comply with arequest for information.” Section 776(b) of the
Act goes on to note that an adverse inference may include reliance on information derived from (1) the
petition; (2) afind determination in the investigation under thistitle; (3) any previous review under
section 751 or determination under section 753, or (4) any other information on the record.

Adverseinferences are appropriate “to ensure that the party does not obtain a more favorable
result by failing to cooperate than if it had cooperated fully.” See SAA at 870; Borden, Inc. v. United
States, 4 F. Supp. 2d 1221 (CIT 1998); Mannesmannrohren-Werke AG v. United States, 77 F.
Supp. 2d 1302 (CIT 1999). The CAFC, in Nippon Steel Corporation v. United States, 337 F. 3d
1373, 1380 (Fed. Cir. 2003), provided an explanation of the “failure to act to the best of its ability”
standard, holding that the Department need not show intentional conduct existed on the part of the
respondent, but merely that a“failure to cooperate to the best of arespondent’ s ability” existed, i.e.,
information was not provided “under circumstancesin which it is reasonable to conclude that less than
full cooperation has been shown.” 1d. To examine whether the respondent “cooperated” by “acting to
the best of its ability” under section 776(b) of the Act, the Department considers, inter alia, the
accuracy and completeness of submitted information and whether the respondent has hindered the
cdculation of accurate dumping margins. See Certain Welded Carbon Stedl Pipes and Tubes From
Thalland: Find Results of Antidumping Duty Adminigretive Review, 62 FR 53808, 53819-53820
(October 16, 1997).

The record shows that Ozborsan/Onur failed to cooperate to the best of its ability, within the
meaning of section 776(b) of the Act. In reviewing Ozborsan/Onur’ s responses, the Department finds
that Ozborsan/Onur provided information so incomplete thet it cannot serve as areliable basis for
reaching the gpplicable determination. First, Ozborsan/Onur claimsit does not track CONNUM-
specific cogtsinits norma books and records. The Department requested CONNUM-specific cost in
the initia section D questionnaire and the first section D supplemental questionnaire. In section [1.A.3.
of the origind section D the Department requests:

{i}f aphysica characterigtic identified by the Department is not tracked by the
company’s horma cost accounting system, caculate the gppropriate cost differences
for that physical characterigtic, using a reasonable method based on available company
records (e.g., production records, engineering satistics). The sarting point for any
such caculation must be the product specific costs as recorded in your norma cost
accounting system. If thereis a physicd characteristic not tracked by the company for
which the company believes that there is an inggnificant cost difference between
products, identify the particular physica characteridtic, quantify, and explain your
reasons for not reporting a cost difference.

Ozborsan/Onur smply stated that it did not use a cost accounting system.
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Therefore, the Department informed Ozborsan/Onur in its section D supplementa
guestionnaire, dated February 27, 2004, a question 3, that because of the significant variation in the
physica characteristics of products produced by Ozborsan/Onur, the Department does not consider
one broad-based average cost to be reasonable for purposes of caculating the COP and CV and that
in Stuations where the norma accounting records do not allocate product-specific costs to the leve of
detail required by the Department, we require that the respondent alocate costs to specific products
using any reasonable means available. Ozborsan/Onur responded by stating that the only distinction in
costsit could provide was the use of hot-rolled or cold-rolled coils because the raw materia input used
is different for the desired end product wall thickness. Ozborsan/Onur stated that for adesired wall
thickness of less than 1.5 millimeters (mm), (i.e., Department physica characteristic wall thickness A
through E) they use cold-rolled coils and if the desired wall thicknessis greater than 2.0 mm (i.e.,
Department physica characterigtic wall thickness G through M) they use hot-rolled coils asthe raw
materid input. For any product with adesired wall thickness between 1.5 mm and 2.0 mm (i.e,
Department physical characteristic wall thickness F) either cold-rolled or hot-rolled coils may be used
for the raw materid input. Ozborsa/Onur went on to say that if acustomer requests a certain type of
raw materia input then they will produce the end product using the requested raw materid input
regardless of the desred wall thickness. While hot-rolled and cold-rolled coils may account for some
differencesin cost, Ozborsa/Onur did not provide the cost differences for production machine
processing time or conversion codts resulting from different wall thicknesses in products produced from
hot-rolled and cold-rolled coils.

The Department noted in its supplemental section D questionnaire, at question 3, that
Ozborsan/Onur aso failed to report cost differences for the Department’ s other physica characterigtic
categories. painted/primed, outside perimeter, wall thickness, or shape. The differencesin these
physica characteristics result in different production cogts. Regardless of whether arespondent
normaly caculates costs for the different physica characteristics identified by the Department, it must
caculate different costs for the Department because the production costs are compared to the price
commanded for the different products.

Second, Ozborsan/Onur claims it notified the Department as to why it could not report
CONNUM-specific cogts. This statement is not entirely true. In the antidumping questionnaire for
investigation, the Department defined seven physical characteristics. These characteriicsare as
follows. (1) sted type (i.e., hot or cold rolled); (2) galvanized (i.e., gdvanized, other metalic coating,
and non-metdlic, not galvanized or coated); (3) painted/primed (i.e., painted, primed but not painted,
and not painted); (4) outsde perimeter (i.e., A through L ranging from 2" or lessto 16" or less but not
greater than 14"); (5) wall thickness (i.e., A through M ranging from .035" or lessto lessthen .156" but
greater than .148"); (6) shape (i.e., sSquare or other rectangular); and (7) finish (i.e., plain, beveled, and
other).

Initsinitiad section D questionnaire response, Ozborsan/Onur reported that it produced subject
merchandise from both hot-rolled and cold-rolled coil that was not galvanized and not coated, was
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ether painted or not painted, with an outside perimeter of various dimensions, with awall thickness of
various Szes, and was ether square or rectangular. We noted in our analysis of Ozborsan/Onur’s
submissions that there were various products produced for five of the seven physica characterigtics
categories defined by the Department. See Supplemental Section D Questionnaire at question 3.
Therefore, Ozborsan should have provided a separate cost for products having these physical
characterigtics.

In its supplementa section D response, Ozborsan/Onur stated that, based on company records,
the only physical characteristic for which Ozborsar/Onur can differentiate its costs was wal thickness,
because the wall thickness determines whether hot-rolled coils or cold-rolled coils are used for the raw
materid input. Ozborsan/Onur provided a new cost database which separated monthly production
costs for hot-rolled coils and cold-rolled coils. However, Ozborsan till failed to provide CONNUM-
gpecific cogts accounting for the other physicd differences (e.q., painted or not painted). From the
information reported in its section D response and supplementa response, the Department determined
that paint was a sgnificant percentage of total POI production costs. Regardless of whether
Ozborsan/Onur natified us that its was reporting only hot-rolled and cold-rolled cost differences, the
Department required in the section D supplemental questionnaire that Ozborsan/Onur report separate
cogts for the other physica characteritics or quantify why these other physical characteristics costs
were immaterid.

Third, Ozborsan/Onur clamed it did provide the requested reconciliations. Again, this
gtatement is not completely accurate. In section 111.B. of the section D questionnaire the Department
requested the standard reconciliations. In its response dated January 13, 2004, Ozborsan/Onur said
that thisinformation is being prepared and will be provided to the Department as soon asit is
completed. Through this statement, Ozborsan/Onur granted itself an extension of the deadline for
submitting the requested reconciliations. Moreover, in the greeter than four weeks that followed before
the Department issued its supplementa section D questionnaire, Ozborsan/Onur failed to provide the
information it daimed it would.

Inits supplementa section D questionnaire, a question 23, the Department requested, “in
addition to the reconciliations requested in questions I11.B.1- 4, provide a reconciliation of Ozborsan's
and Onur Metd’ s 2002 and 2003 financial statements to the respective December 31, 2002 and
December 31, 2003 trial balances. The reconciliation should show which accountsin the trid balance
make up each number reported in the financia statements. If any adjusting entries are made for
financia statement purposes but are not entered into the trid balance, show the entries and explain the
reason for the entry.” The due date for submitting the requested reconciliations was March 16, 2004.
Ozborsan/Onur stated in its supplemental response, dated March 17, 2004, that both companies were
working on the reconciliations for 2002 and that the December 31, 2003, tria balances would not be
available until April 2004.

On March 29, 2004, Ozborsan/Onur submitted to the Department a response that included
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partid reconciliations. It included areconciliation for Ozborsan’s and Onur’s generd production costs
and labor for the POI as reported in the section D database to cost of goods sold. They did not
provide areconciliation of the financid statements to the generd ledger or trall balance, fiscd year cost
of goods sold on the audited financid statements to the financia accounting system, total fiscal year
cogs from the financid accounting system to the POI costs from the financid accounting system, nor a
reconciliation of the total POI conversion cogtsto the total of the per-unit conversion costs.

It isimperative that the Department have the requested reconciliations on the record prior to the
cost verification. Ozborsan/Onur was unwilling to provide the Department with CONNUM -specific
costs which are the basis for determining if al production costs were reported and if the reported
production costs were properly alocated between subject and non-subject merchandise.

Section 773(f)(1)(A) of the Act specifically requires that costs be calculated based on the
records of the exporter or producer of the merchandise, if such records are kept in accordance with the
generdly GAAP of the exporting country and reasonably reflect the costs associated with the
production and sale of the merchandise. In accordance with the statutory directive, the Department will
accept costs of the exporter or producer if they are based on records kept in accordance with GAAP
of the exporting country and reasonably reflect the costs associated with the production and sde of the
merchandise (i.e., the cost data can be reasonably alocated to subject merchandise). In determining if
the costs were reasonably alocated to dl products the Department will, consistent with section
773(F)(1)(A) of the Act, examine whether the alocation methods are used in the norma accounting
records and whether they have been higtorically used by the company. Before ng the
reasonableness of arespondent's cost dlocation methodology, however, the Department must ensure
that the aggregate amount of the reported costs captures all cogts incurred by the respondent in
producing the subject merchandise during the period under examination. Thisis done by performing a
reconciliation of the respondent’ s submitted COP and CV data to the company’ s audited financia
datements, when such satements are avalable. The Department generdly must rely on the
independent auditor’ s opinion concerning whether a respondent’ s financia statements present the actua
costs incurred by the company, and whether those financiad statements are in accordance with GAAP
of the exporting country. In situations where the respondent’ s tota reported codts differ from amounts
reported in its financid statements, the overdl cost reconciliation assists the Department in identifying
and quantifying those differences in order to determine whether it was reasonable for the respondent to
exclude certain costs for purposes of reporting COP and CV. Although the format of the reconciliation
of submitted coststo actua financid statement costs depends greetly on the nature of the accounting
records maintained by the respondent, the reconciliation represents the starting point of a cost
verification because it assures the Department that the respondent has accounted for al costs before
alocating those cogts to individud products. Ozborsan/Onur did not provide the Department with the
required reconciliations. Therefore, we could not satisfy oursalves that Ozborsan/Onur accounted for
al cods before dlocating them to individua products. See Natice of Find Results of Antidumping
Adminigrative Review; Certain Cut-to Length Carbon Steel Plate From Mexico, 64 FR 76 (January 4,
1999) and accompanying Issues and Decison Memorandum at Comment 1.
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Pursuant to section 782(e) of the Act, the Department shal not decline to consider submitted
information if al of the following requirements are met: (1) the information is submitted by the
established deadling; (2) the information can be verified; (3) the information is not so incomplete that it
cannot serve as ardiable basis for reaching the gpplicable determination; (4) the interested party has
demondtrated thet it acted to the best of its ability; and (5) the information can be used without undue
difficulties. Inthis case, the cost information submitted by Ozborsa/Onur fails to satisfy section
782(e)(2) and (3) of the Act. Ozborsan/Onur failed to report the requested cost reconciliations.
Without these reconciliations, the Department cannot determine whether the aggregate amount of the
reported costs captures dl costs incurred by Ozborsan/Onur in producing the subject merchandise
during the POI. Without being able to determine whether al costs have been reported, the Department
cannot verify that the reported costs were accurate and complete. Furthermore, the reported costs
cannot be used as a basis for reaching the gpplicable determination. The Department conductsiits
margin caculations on a CONNUM-specific basis, thereby requiring respondents to submit their costs
accordingly. Inthiscase, contrary to section 782(e)(3) of the Act, Ozborsan/Onur failed to report its
costs in a manner useable for reaching the gpplicable determination; i.e., Ozborsan/Onur failed to report
CONNUM-specific costs. For these reasons, the Department has declined to use Ozborsan/Onur’s
reported costs.

Fourth, Ozborsan/Onur claimed it was denied equa opportunity snce MMZ was given
additiona opportunity to clarify itsresponses. Thisisnot the case. In its section D response and firgt
section D supplementa response, MM Z submitted information that was verifiable as required by
section 782(e) of the Act and needed only minor clarification, as opposed to Ozborsan/Onur, which
submitted a non-responsive response. Ozborsan/Onur, on the other hand, provided only one average
cost for hot-rolled products and one average cost for cold-rolled products. MMZ’ sfirst supplemental
response, however, contained CONNUN-specific costs which it reconciled to its records.
Ozborsan/Onur, on the other hand, did not provide CONNUM -specific costs, did not quantify or
explain why the cost differences not reported to the Department were immaterid, did not provide the
requested reconciliations, and did not provide the company-specific separate cost files.
Ozborsan/Onur was given two opportunities by the Department to submit the requested information or
to provide reasonable alocation methodologies, and never ever met these threshold responses.

Finaly, Ozborsan/Onur claimed it provided separate cost files. This statement is aso not
accurate. In question 3.a of the section D supplementa questionnaire, the Department stated:

it isimperative that you submit new COP/CV databases (one for Ozborsan and one for
Onur), that include a unique cost for each control number (“CONNUM”) as defined by
the physica characterigtics listed in the Department’ s modd match criteriaat Appendix
V of the questionnaire, for each month. 1f Ozborsan’s and Onur Metdl’ s accounting
records do not track cost differences for certain physical characterigtics, you should use
some reasonable method based on company records (e.q., engineering sudies) for
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allocating costs to products on a CONNUM -specific basis.

Ozborsan/Onur submitted in its response to this supplementa questionnaire a new cost database that
separated monthly production costs for hot-rolled and cold-rolled coils but did not report costs
separately for each product. Ozborsan/Onur failed to provide CONNUM-specific costs and separate
costs for Ozborsan and Onur, as requested by the Department. The request for separate data sets for
each producer is necessary because it dlows the Department to verify each individua producer through
matching the reported company-specific data to that company’ s books and records.

Ozborsan and Onur maintain separate financial statements in the ordinary course of business
and submitted the 2003 Income Statement for each company to the Department. Also, it appears that
Ozborsan invoices Onur for factory expenses but no explanation on how these fees are caculated was
provided. From andyzing the information provided on the record it would be necessary for Ozborsan
to provide separate codt files for Ozborsan and Onur, information that was within its control.

In the Preliminary Determination, the Department collgpsed Ozborsan/Onur into a single entity
with Guven and Ozdemir. Even if Ozborsan/Onur had provided full and complete responses to the
Department’ s antidumping duty questionnaire and supplementa questionnaires, we note that Guven and
Ozdemir faled to provide requested information and also received total AFA. See Prdiminary
Determination 69 FR at 19393-19394. In determining whether a collapsed entity cooperated to the
best of its ability, the Department reviews al components that condtitute the collgpsed entity. Inthe
current case, even if Ozborsan/Onur had provided complete and accurate responses, the remaining two
components of the collapsed entity did not. Therefore, in this hypothetica situation, the Department
would have continued to apply total AFA to the collgpsed entity, including Ozborsar/Onur.

The information requested cannot be obtained esewhere. Without this critica information, the
Department cannot accurately determine the dumping margin for Ozborsan/Onur. Ozborsan/Onur's
failure to provide information to the Department in its origind or supplemental questionnaire response
that could not be obtained €l sawhere demonstrates a pattern of unrespons veness that supports our
determination that Ozborsan/Onur failed to cooperate to the best of its ability with the Department’s
requests for information. Despite the Department’ s directions in the questionnaires and the letters
granting extensons, Ozborsan/Onur did not provide the information requested by the Department,
meade no effort to explain any difficultiesit was having in supplying the information, and did not propose
an dternate form of submitting the information. Therefore, in selecting from among the facts otherwise
available, the use of inferences adverse to Ozborsan/Onur is appropriate.

Pursuant to section 776(b) of the Act, the Department is basing Ozborsan/Onur’ s margin on
AFA for purposes of thefina determination. Section 776(b) of the Act authorizes the Department to
use as AFA information derived from the petition, the find determination from the LTFV investigation, a
previous adminidrative review, or any other information placed on the record. Accordingly, in selecting
AFA with respect to Guven, Ozborsan/Onur, and Ozdemir, we have applied the margin rate of 34.89
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percent, which is the highest estimated dumping margin et forth in the notice of initigtion. See Notice
of Initigtion of Antidumping Investigetions Light-Walled Rectangular Pipe and Tube from Mexico and
Turkey, 68 FR 57667 (October 6, 2003).

When using facts otherwise available, section 776(c) of the Act provides that, when the
Department relies on secondary information (such as the petition), it must, to the extent practicable,
corroborate that information from independent sources that are reasonably at itsdisposal. The SAA
clarifiesthat “corroborate’ means that the Department will satisfy itself that the secondary information to
be used has probative value. See SAA at 870. The Department’ s regulations state that independent
sources used to corroborate such evidence may include, for example, published price lids, officid
import statistics and customs data, and information obtained from interested parties during the particular
investigation. See 19 C.F.R. § 351.308(d); see also SAA at 870.

To asess the rdiahility of the petition margin for the purposes of this investigation, to the extent
appropriate information was available, we reviewed the adequacy and accuracy of the information in
the petition during our pre-initiation analysis and for the Prliminary Determination  Also, we examined
evidence supporting the cdculaions in the petition to determine the probative vadue of the marginsin the
petition for use as AFA for the preliminary determination. In accordance with section 776(c) of the
Act, to the extent practicable, we examined the key eements of the EP and NV ca culations on which
the marginsin the petition were based. See Memorandum from Paige Rivas, Internationa Trade
Andyst, to Tom Futtner, Acting Director, Office 4, “ Corroboration of Data Contained in the Petition
for Assigning Facts Available Rates,” dated April 6, 2004.

As noted in the Priminary Determination, the caculation of CV in the petition contains an
amount of zero for profit because the Turkish producer relied upon for the caculation of the financid
ratios reported alossinitsfinancid statements. We stated in the Prdiminary Determination that we
would congder adding profit to CV for the finad determination in the event we are able to identify a
publicly available amount for profit. Since that time, we have been unable to locate a publicly available
amount for profit, nor has any interested party placed a publicly available amount for profit on the
record. Asthereisno publicly available amount for profit, we were unable to add profit to CV.

Asfully discussed in the Prdliminary Determination, the Department corroborated EP by
comparing the U.S. market price quotes from the petition with officia U.S. import statistics and

found the prices used by the petitioners to be reliable. For purposes of corroborating CV, we
compared the cost data submitted in the petition to information submitted by MMZ. Specificaly, we
compared net CV for one CONNUM for MMZ to the CV used to cdculate the highest margin the
petition. This CONNUM isidentified in Exhibit C2 of MMZ's March 24, 2004, submission as
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containing production quantities that are comparable to the product with the highest margin in the
petition. We found the CV used by the petitionersto be reliable. Therefore, based on our efforts,
described fully in the Preliminary Determingtion, to corroborate information contained in the petition,
and in accordance with section 776(c) of the Act, we consider the highest margin in the petition to be
corroborated to the extent practicable for purposes of thisfina determination.

Recommendation

Based on our andysis of the comments received, we recommend adopting the positions
described above. If these recommendations are accepted, we will publish the find determination and
the find weighted-average dumping marginsin the Federad Regigter.

Agree Disagree Let's Discuss

James J. Jochum
Assgant Secretary
for Import Administration

Date
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