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Summary

We have analyzed the briefs and other submissions by the interested partiesin the
adminidrative review of the countervailing duty order on dainless stedl sheet and drip in coils from the
Republic of Korea. The “Subsidies Vauation Methodology” and “Anayss of Programs’ sections
below describe the decisons made in thisreview. Also below isthe “ Analyss of Comments’ section
which contains the Department of Commerce s (Department) response to the issues raised in the briefs.
We recommend that you gpprove the positions we have developed in this memorandum. Below isa
complete ligt of the issuesin this review for which we received comments and rebuttal comments from

parties.
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Comment 3:
Comment 4
Comment 5:
Comment 6:
Comment 7-
Comment 8:
Comment 9:
Comment 10:
Comment 11.

Rescission of Sammi from the Find Results
Sammi’ s name change to BNG

Cross-ownership between Inchon and Sammi
Debt-for-equity swap received by Kangwon

Tax Subgdies recaeived by Inchon

Cdculation Revison for Inchon’s Long-term Loans
Sammi’ s debt forgiveness from KAMCO

Loan Benchmark Rates

GOK'’s control of POSCO

Program-wide change: POSCO'’s privatization
POSCO’s Provision of Hot-Ralled Coil (HRC) for less than adequate



remuneration

Comment 12: POSCO's purchase of Sammi’s Changwon Fecility for More than Adequate
Remuneration
Comment 13: Adjustments to Import Prices

l. METHODOLOGY AND BACKGROUND INFORMATION
A. Rescisson of Sammi Stedl Co., Ltd. (Sammi)

Petitioners and Respondents have both requested that the Department reverse its decision in the
Prdiminary Results to rescind this adminigtrative review with respect to Sammi. See Prdiminary
Results, Intent to Partially Rescind and Postponement of Final Results of Countervailing Duty
Adminigrative Review: Stainless Sted Sheet and Strip in Coils from the Republic of Korea, 67 FR
57395 (September 10, 2002). The Department determines that it is appropriate to rescind this
adminigtrative review with respect to Sammi, and will therefore not examine any programs used
exclusvey by Sammi in thisreview. This means that the Department will make no changesto Sammi’s
cash depodit or liquidation rates. For further discussion, see Comment 1. Rescisson of Sammi from
the Find Results. We note that there is currently an on-going administrative review, covering the 2001
cdendar year, in which Sammi isaparticipant. Thus we will examine Sammi/BNG' s data in the context
of that review.

B. Program-wide Change

Respondents argue that the Department should find that the program, “POSCO’s provision of
inputs for less than adequate remuneration,” was terminated in September 2000, when POSCO's
public company designation was removed. However, if the Department continues to find that this
program confers a benefit through the POR then, it should find that, on March 2001, POSCO was fully
privatized resulting in a program-wide change for this same program. The Department determines that
it is not appropriate to make such a determination during this review and, therefore, will not adjust the
cash deposit rate as requested by respondents. For further discussion, see Comment 10: Program-
wide change: POSCO' s privatization. We note that there is currently an on-going adminigrative
review, where the Department will closely examine the facts of this program.

C. Name Changes
1. Inchon Iron and Steel Co. (Inchon) to INI*

In the Prdliminary Results, we did not recognize that Inchon had changed its name effective

YWhile we are acknowl edging the name change, we will continue to refer to INI as Inchon throughout this Decision
Memo.



April 2001, to INI Stedl. Nonetheless, in our Initiation of Antidumping and Countervailing Duty
Reviews and Request for Revocation in Part, we noted that we would conduct an adminigirative review
on INI Steel Company (formerly Inchon Iron and Steel Co., Ltd.). 66 FR 49924 at 49925. In
addition, both petitioners and respondents have been referring to Inchon as INI during the course of
this proceedings. For example, in petitioners February 5, 2002 questionnaire comments, they address
the issues of INI Sted Company (INI). Respondents have been filing their submissons under the name
INI throughout thisreview. For the purposes of this review, the Department determines that as of April
2001, the entity that the Department was calling Inchon changed itsnameto INI.  In thisreview,
however, the Department is not performing any type of entity review, or successor-in-interest tet,
based on facts occurring outside of the period of review (POR). The Department notes that there is
currently an on-going adminidrative review, covering the 2001 cdendar year, in which it will examine
the facts related to the entity known as Inchon.

2. Sammi to BNG

The Department acknowledges that Sammi’ s name was changed to BNG in March 2002.
Effective April 1, 2002, dl of Sammi’s sdles have been made under thisname. In thisreview, however,
the Department is not performing any type of entity review, or successor-in-interest test, based on facts
occurring outsde of the period of review (POR). The Department notes thet there is currently an on-
going adminidrative review, covering the 2001 cdendar year, in which it will examine the facts related
to the entity known as Sammi. For further discussion, see Comment 2: Sammi’ s name change to BNG.

1. SUBSIDIESVALUATION METHODOLOGY

A. Allocation Period

In Sheet and Strip, the Department used the IRS Tables for the industry-specific average ussful
life (AUL) of assetsin determining the dlocation period for non-recurring subsdies, which in thiscaseis
15 yearsfor the sted industry. See Find Affirmative Countervailing Duty Determination: Stainless Sted
Sheet and Strip in Cails from the Republic of Korea, 64 FR 30636 (June 8, 1999) (Sheet and Strip).
However, Inchon did not have any non-recurring subsides during the POR. Thus, dlocation has not
been necessary in thisreview.

B. Benchmarks for Lono-term Loans and Discount Rates

During the POR, Inchon, had both won-denominated and foreign currency-denominated long-
term loans outstanding which were received from government-owned banks, Korean commercid
banks, overseas banks, and foreign banks with branches in Korea.

2\While we are acknowl edging the name change, we will continue to refer to BNG as Sammi throughout this Decision
Memo.



In the Find Negative Countervailing Duty Determination: Stainless Sied Platein Coils from the
Republic of Korea, 64 FR 15530 (March 31, 1999) (Rate in Cails) and Sheet and Strip, the

Department, for the first time, examined the Government of Korea (GOK)' s direction of credit policies
for the period 1992 through 1997. During the course of those investigations, the Department
determined that the GOK controlled directly or indirectly the lending practices of most sources of credit
in Korea between 1992 and 1997. In the Find Affirmative Countervailing Duty Determination: Certain
Cut-to Length Carbon-Quality Stedl Plate from the Republic of Korea, 64 FR 73176, 73180
(December 29, 1999) (CTL Plate) the Department determined that the GOK dtill exercised substantia
control over lending inditutions in Koreaduring 1998. In the Final Results and Partial Rescission of
Countervailing Duty Adminidrative Review: Stainless Sted Sheet and Strip in Coils From the Republic
of Korea, 67 FR 1964 (January 15, 2002) (1999 Sheet and Strip) the Department determined that the
GOK ill exercised substantia control over lending indtitutions in Korea during 1999 and also decided
thisfor 2000 in Cold-Rolled. See Natice of Find Affirmative Countervailing Duty Determination:
Certain Cold-Rolled Carbon Sted Flat Products from the Republic of Korea, 67 FR 6201 (October 3,
2002) (Cald-Ralled) and the Accompanying Issues and Decison Memorandum (September 23, 2002)
(Cold-Ralled Decison Memo). As no new factua information has been placed on the record of this
review, we continue to find direction of credit countervailable through 2000, which isthe POR of the
current adminigrative review.

Based on our findings on thisissue in prior investigations, we are using the following
benchmarks to calculate the subsidies attributable to respondents’ long-term loans obtained in the years
1992 through 2000:

(1) For countervailable, foreign-currency denominated long-term loans, we used, where
avallable, the company-specific weighted-average foreign-denominated interest rates on the companies
loans from foreign bank branches in Korea, foreign securities and direct foreign loans received after
April 1999. For variable-rate loans, we used the welghted-average interest rate of benchmark
variable-rate ingruments issued in the same year as the loan being countervailed. If no such ingruments
were issued in the year of the loan being countervailed, we used the weighted-average interest rate of
al benchmark varidble-rate insruments outstanding in the POR. Findly, if no such benchmark
instrument was available, then, as facts available, we would rely on the lending rates as reported by the
IMF s International Financial Statistics Y earbook.

(2) For countervailable won-denominated long-term loans, where available, we used the
company-specific corporate bond rate on the company’ s public and private bonds. For fixed-rate
loans, we continue to follow the decison in Plate in Cails where we determined that the GOK did not
control the Korean domestic bond market after 1991, and that domestic bonds may serve as an
appropriate benchmark interest rate. See 64 FR at 15531. We note that, for variable-rate loans, we
are unable to use the preferences listed above, at (1) as no benchmark variable-rate insruments were
avaladle.

C. Attribution

1 Cross-ownership of Inchon and Sammi
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For these find results and congstent with our Prdiminary Results, we continue to find that
Inchon and Sammi were not cross-owned during the POR. We find that under section
351.351.525(b)(6)(vi) of the Department’ s regulations, Inchon is not able to control Sammi’s assets as
it could itsown. Therefore, cross-ownership does not exist during thisreview period. See Comment
3: Cross-ownership between Inchon and Sammi.

2. Treatment of Subsidies Received by Trading Companies

Hyunda Corporation (Hyundai) is atrading company that salls subject merchandise, including
Inchon’s merchandise. In accordance with section 351.525(c) of the regulations, we have cumulated
the benefits recelved by Hyundai and Inchon to caculate the countervailing duty rate gpplicable to
Inchon.

D. Untimely Subsidy Allegation

We have determined petitioners alegation that Kangwon received a countervailable subsidy,
through a debt-to-equity swap agreed to by its government-owned creditors, is untimely pursuant to 19
CFR 351.301(d)(4)(i)(B). For further discussion, see Comment 4: Debt-for-equity swap received by
Kangwon

1. ANALY SIS OF PROGRAMS

A. Programs Determined to Confer Subsidies

1. The GOK’s Direction of Credit

We determined in Plate in Cails that the provision of long-term loans viathe GOK’ s direction
of credit policies was specific to the Korean sted industry through 1991 within the meaning of section
771(5A)(D)(iii) of the Act, and resulted in afinancid contribution, within the meaning of sections
771(5)(E)(ii) and 771(5)(D)(i) of the Act, respectively.

In Plaein Calls, the Department aso determined that the GOK continued to control directly
and indirectly the lending practices of most sources of credit in Koreathrough 1997. In CTL Plate, the
Department continued to find that the GOK'’ s regulated credit from domestic commercia banks and
government-controlled banks such as the Korea Development Bank (KDB) was specific to the stedl
indugtry. Inthefind determination of CTL Plate, the Department determined that the GOK continued
to control, directly and indirectly, the lending practices of sources of credit in Koreain 1998. See CTL
Plate, 64 FR at 73180. Further, the Department determined, in that investigation, that these regul ated
loans conferred a benefit on the producers of the subject merchandise to the extent that the interest
rates on these loans were less than the interest rates on comparable commercid loans within the
meaning of section 771(5)(E)(ii) of the Act. In 1999 Sheet and Strip, we determined that the GOK
continued to control credit through 1999. In Cold-Ralled, we determined that the GOK continued to




control, directly and indirectly certain lending practicesin Koreain 2000, except for foreign security
and direct foreign loans received after April 1999. We provided the GOK with the opportunity to
present new factud information concerning the government’ s credit policies in 2000, the POR, which
we would consder dong with our finding in the prior investigations. Respondents did not provide any
new information on the GOK lending policies for domestic banks. Therefore, based upon the
determinations in these cited cases, we continue to find lending from domestic banks and government-
owned banks such as the KDB to be countervailable.

With respect to foreign sources of credit, in Plate in Coils and Sheet and Strip, we determined
that accessto foreign currency loans from Korean branches of foreign banks (i.e., branches of U.S.
and foreign-owned banks operating in Korea) did not confer a benefit to the recipient as defined by
section 771(5)(E)(ii) of the Act, and, as such, credit received by the respondent from these sources
was found not countervailable. This determination was based upon the fact that credit from Korean
branches of foreign banks was not subject to the government’ s control and direction. Thus, in Ratein
Cails and Sheet and Strip, we determined that respondent’ s loans from these banks could serve as an
appropriate benchmark to establish whether access to regulated foreign sources of credit conferred a
benefit on respondents. As such, lending from this source is not countervailable, and, where available,
loans from Korean branches of foreign banks continue to serve as an gppropriate benchmark to
etablish whether access to regulated foreign currency loans from domestic banks confers a benefit
upon respondents.

In Cold-Rolled, the Department determined that, with respect to access to direct foreign loans
(i.e., loans from offshore banks) and the issuance of offshore foreign securities by Korean companies,
the GOK has replaced the Foreign Exchange Management Act (FEMA), with the Foreign Exchange
Transaction Act (FETA). Under FEMA, companies seeking direct foreign loans or foreign securities
were required to get approva from the GOK. Under this scheme, we found that the GOK controlled
access to these type of lending activities, however, in April 1999, when FETA came into effect, the
positive gpprova system was replaced with a negative sysem. Under FETA, a company must notify
the Ministry of Finance and Economy (MOFE) of any foreign exchange transaction but it does not
require gpprova. We found that any foreign security and direct foreign loans received after April 1999
are not countervailable and, where available, will serve as an appropriate benchmark.

Inchon received long-term fixed and variable rate |oans from GOK -owned/controlled
ingtitutions during the years 1993 through 2000 that were outstanding during the POR. In order to
determine whether these GOK directed loans conferred a benefit, we compared the interest rates on
the directed loans to the benchmark interest rates detailed in the “ Subsidies Vduation Methodology”
section of this notice.

For variable-rate oans, the repayment schedules of these loans did not remain constant during
the lives of the respective loans. Therefore, we have cdculated the benefit from these loans using the
Department’ s variable rate methodology under section 351.505(a)(5)(i) of the regulations.

In 1999 Sheet and Strip, we calculated a benefit for countervailable fixed-rate loans usng the
“grant equivaent” methodology as described in section 351.505(¢)(3) of the CVD Regulations.
Regarding the calculation of the benefit on countervailable, fixed-rate loans, in past cases the
Department has employed the “ grant equivalent” methodol ogy, as described in section 351.505(c)(3)




of the CVD Regulations, when the government-provided |oan and the comparison |oan have dissmilar
grace periods or maturities, or where the repayment schedules have different shapes (e.., dedining

ba ance versus annuity style). See Sheet and Strip, CTL Plate, and Find Affirmative Countervailing
Duty Determination: Structural Steel Beams from the Republic of Korea, 65 FR 41051 (July 3, 2000)
(H-Beams) and accompanying |ssues and Decison Memorandum (June 26, 2000) (H-Beams Decision
Memo).

In the Priminary Results and in Cold-Roalled, the Department revised its gpplication of the
fixed-rate |oan methodology which used the grant equivaent methodology discussed in 351.505(c)(3)
of the CVD Regulations. See Prdiminary Results We note that section 351.505(c)(2) of the CVD
Regulations states that the Department “will normaly caculate the subsidy amount to be assgned to a
particular year by caculating the difference in interest payments for thet year, (i.e., the difference
between the interest paid by the firm in that year on the government-provided loan and the interest the
firm would have paid on the comparison loan).” We aso note that, in reference to paragraph (¢)(2),
the Preamble of the Department’s CVD Regulations states that in Stuations where the benefit from a
long-term, fixed rate loan stems solely from a concessonary interest rate, it is not necessary to engage
in the grant equivalent methodology. See 63 FR at 65369. Thus, the CVD Regulations and the
Preamble direct the Department to default to a Smple comparison of interest payments made during the
POR when cdculating the benefit from along-term, fixed rate loan.

The Preamble goes on to describe those Stuations in which the Department shal deviate from
the “smple, default methodology,” and instead employ the grant equivaent methodology. The
Preamble gates that, “[b]ecause afirm may derive a benefit from specid repayment terms, in addition
to any benefit derived from a concessond interest rate,” the Department will calculate the benefit usng
the “grant equivdent” methodology. See 63 FR at 653609.

Thereis no information on the record that indicates that Inchon derived a benefit from any
specid repayment terms (i.e., abnormaly long grace periods or maturities, etc.) on itslong-term, fixed-
rate loans. Therefore, in accordance with section 351.505(c)(2) of the CVD Regulations, we are
cdculating the benefit that Inchon received on its long-term, fixed-rate loans by comparing the amount
of interest paid on the loan during the POR to the amount of interest that would have been paid during
the POR on a comparable, commercid loan.

Therefore, to caculate a benefit we used the above-mentioned methodology, and summed the
benefit amounts from dl countervailable loans. We then divided the tota benefit by Inchon’stota f.o.b.
sdes vaue during the POR. On this basis, we determine the net countervailable subsidy to be 0.38
percent ad vaoremfor Inchon.

2. Article 16 of the Tax Exemption and Reduction Control Act (TERCL): Reserve
for Export Losses

Under Article 16 of the TERCL, adomestic person engaged in aforeign-currency earning
business can establish areserve amounting to the lesser of one percent of foreign exchange earnings or
50 percent of net income for the respective tax year. Losses accruing from the cancellation of an
export contract, or from the execution of a disadvantageous export contract, may be offset by returning



an equivaent amount from the reserve fund to the income account. Any amount that is not used to
offset aloss must be returned to the income account and taxed over athree-year period, after a one-
year grace period. All of the money in the reserve is eventually reported as income and subject to
corporate tax either when it is used to offset export losses, or when the grace period expires and the
funds are returned to taxable income. The deferra of taxes owed amounts to an interet-free loan in
the amount of the company’stax savings. This program is only available to exporters. According to
information provided by respondents, this program was terminated on April 10, 1998, and no new
funds could be placed in this reserve after January 1, 1999. However, Inchon sill had an outstanding
baance in this reserve during the POR.

In Sheet and Strip, 64 FR a 30645, we determined that this program was specific as it
congtituted an export subsidy under section 771(5A)(B) of the Act because the use of the program is
contingent upon export performance. We aso determined that this program provided afinancia
contribution within the meaning of section 771(5)(D)(i) of the Act in the form of aloan. See 64 FR
30645. No new information or evidence of changed circumstances has been presented to cause usto
revigt this determination. Thus, for the find results, we determine that this program condtitutes a
countervailable export subsidy.

To determine the benefit conferred by this program, we caculated the tax savings by multiplying
the balance amount of the reserve as of December 31, 1999, as filed during the POR, by the corporate
tax rate for 1999. We treated the tax savings on these funds as a short-term interest-free loan. See 19
CFR 351.509. Accordingly, to determine the benefit, we multiplied the amount of tax savings for
Inchon by its respective welghted-average interest rate for short-term won-denominated commercia
loans for the POR, as described in the “ Subsidies Vauation Information” section, above. We then
divided the benefit by the respective totd f.0.b. export sales. On this basis, we preiminarily calculated
acountervailable subsidy of less than 0.005 percent ad vaorem for Inchon.

In our Prdliminary Results, we stated that we would collect information on whether we were
accurately calculating the benefit conferred by these tax reserves. Based upon our review, we have
determined that we need to revise our benefit caculations. In the past, we did not calculate a benefit
from the reserve baancesin years in which acompany wasin tax loss and did not incur tax payments.
Upon further review, we determine that the time in which the deferra of tax liability took place wasin
the year in which funds from the company’ sincome were placed into the tax reserve. Therefore,
regardless of whether the company isin atax loss during the POR, the baance in the tax reserve is il
providing the company with an interest-free loan. This methodology trests the tax reserves as a deferra
of tax ligbility and, therefore, the benefit liesin the amount of the reserve deferred. A company receives
abenefit when it defers a certain amount of taxable income; however, the benefit ceases once the
company returns the reserve to taxable income and pays taxes on this amount. In addition, we dso
recognize that a company is benefitting when it returns funds from the reserve back into income during
those years in which the company isa atax loss. If the company isin atax loss Stuation and does not
pay any taxes on income in the year in which the funds are refunded to the income account, the funds
that were placed into the tax reserve are never taxed. Under this scenario, the company, instead of
being provided with a deferrd of tax liability on these reserve funds, has aso been provided with a
complete exemption of tax ligbility on thisincome. When a company isin atax loss position and returns




its reserves and does not have to pay taxes, this confers a benefit in the form of tax forgiveness.
Furthermore, afinancia contribution is provided as the GOK does not collect revenue that was
otherwise due. We find that, during the POR, Inchon isnot in atax loss postion, so the above
methodology does not apply.

3. Article 17 of the TERCL : Reserve for Overseas Market Devel opment

The Department found this program to congtitute a countervailable export subsidy under section
771(5A)(B) of the Act, in CTL Plate, 64 FR at 73181. In the Prdiminary Results, we found that
Hyundai, Inchon’ s trading company received a benefit under Article 17 of the TERCL. No new
information has been provided by respondents to warrant a change since the Preiminary Results Using
the methodology for calculaing subsidies received by the trading company, as detailed in the “ Subsidies
Vauation Information” section above, we caculate a countervailable subsidy of less than 0.005 percent
ad vaoremfor Inchon.

4, Technica Development Fund under Redtriction of Specid Taxation (RSTA)
Article 9, Formerly TERCL Article 8

On December 28, 1998, the TERCL was replaced by the Tax Reduction and Exemption
Control Act (RSTA). Pursuant to this change in law, TERCL Atrticle 8 is now identified as RSTA
Article 9. Apart from the name change, the operation of RSTA Article 9 is the same as the previous
TERCL Article 8 and its Enforcement Decree.

This program alows a company operating in manufacturing or mining, or in abusness
prescribed by the Presidential Decree, to appropriate reserve funds to cover the expenses needed for
development or innovation of technology. These reserve funds are included in the company’s losses
and reduce the amount of taxes paid by the company. Under this program, capita goods and capital
intensve companies can establish areserve of five percent, while companiesin dl other indudtries are
only alowed to establish a three percent reserve.

InCTL Pate, 64 FR 73181, we determined that this program is specific because the capital
goods industry is dlowed to claim alarger tax reserve under this program than dl other manufacturers.
We dso determined that this program provides afinancia contribution within the meaning of section
771(5)(D)(i) of the Act in the form of aloan. The benefit provided by this program is the two percent
differentid tax savings enjoyed by the companies in the capitad goods industry, which includes sted!
manufacturers. 1d. No new information, or evidence of changed circumstances, were presented in this
review to warrant any reconsderation of the countervailability of this program. Therefore, we continue
to find this program to be countervailable. Record evidence indicated that Inchon did not contribute
funds to this reserve during the POR, but it did carry abalance. Thus, to cdculate the benefit on the
ba ance, we compared the amount that it would have paid if it had only claimed the three percent tax
reserve with the tax reserve amount as claimed under five percent. Next, we caculated the amount of
the tax savings earned through the use of this tax reserve during the POR and divided that amount by
Inchon’ stotd f.0.b. sdes during the POR. On this basis, we prdiminarily determine anet



countervailable subsidy of less than 0.005 percent ad vaorem for Inchon.

5. Asst Revauation: TERCL Article 56(2)

Under Article 56(2) of the TERCL, the GOK permitted companies that made an initiad public
offering between January 1, 1987, and December 31, 1990, to revaue their assets at arate higher than
the 25 percent required of most other companies under the Asset Revduation Act. In CTL Plate, we
found this program countervailable. See 64 FR at 73183. No new information, or evidence of
changed circumstances, were presented in this review to warrant any reconsideration of the
countervailability of this program.

To cdculate the benefit from the program, we reviewed the effect thet the difference of the
revauation of depreciable assets had on Inchon’stax liability each year. We multiplied the additiond
depreciation in the tax return filed during the POR, which resulted from the company’ s asset
revaluation, by the tax rate gpplicable to that tax return. We then divided the benefit by Inchon’ s tota
f.o.b. sdes. Accordingly, the net subsidy for this program is less than 0.005 percent ad vaorem for
Inchon.

6. Electricity Discounts under the Requested Loan Adjustment Program
RLA

Inthe origind investigation of Sheet and Strip, the Department found this program specific
under section 771(5A)(D)(iii)(1) of the Act, as the discounts were distributed to a limited number of
customers. (See 64 FR a 30646). No new information has been provided to warrant reconsideration
of this determination. In addition, we found that a benefit is provided. Therefore, we continue to find
this program countervailable. Asthe eectricity discounts are recurring benefits, we have expensed the
benefit from this program in the year of receipt. To cdculate the benefit provided under this program,
we summed the éectricity discounts which Inchon received from KEPCO under the RLA program
during the POR. We then divided this amount by Inchon’stotd f.0.b. sdles valuesfor 2000. On this
bas's, we determine a net countervailable subsidy of 0.01 percent ad vaoremfor Inchon.

7. POSCO's Provision of Sted Inputs for L ess than Adeguate Remuneration

In the Prdliminary Results, the Department determined that POSCO charged Inchon less than
adequate remuneration for hot-rolled coils (HRC), an input used to produce subject merchandise. (See
66 FR 47012). While subgtantia arguments were raised, no new information has been provided to
warrant a changein this determination. See Comment 11: POSCO's Provision of Hot-Rolled Coil
(HRC) for less than adequate remuneration. The Department continues to find this program specific to
Inchon, and that the government, through POSCO, provided afinancia contribution. The Department
caculated the benefit received by Inchon consistent with section 351.511(a)(2) of the CVD
Regulations. As noted in the Preliminary Results, we continue to compare the price that Inchon paid to
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POSCO for HRC to the pricesthat it paid for imports of the input. 1d. The Department determines
that there was an error in Inchon’s preliminary caculations and has corrected this error for the find
results. See Comment 13: Adjustment to Import Prices.

In addition, the Department determined in Cold-Ralled that it was appropriate and necessary to
make an adjustment to the import price for duty drawback. “Under duty drawback a company
receives a portion of the duty paid for importing when it reexports merchandise manufactured using that
import.” See Cold-Rolled Decison Memo at 19. We verified that Inchon received drawback of a
portion of the dutiesiit paid on imported HRC. Therefore, we adjusted the monthly weight-averaged
import price to account for that portion of import duties which were drawn back. (See Comment 13:
Adjustments to Import Prices).

In the Priminary Results, we compared Inchon’s monthly delivered weight-average price pad
to POSCO for the HRC to a monthly delivered weight-average price paid for imported HRC. As
noted in our Prdiminary Results, Inchon lacked complete monthly benchmark datato make either a
month to month or quarter to quarter comparison. See 67 FR 57403. Therefore, we only compared
pricesin the months in which Inchon had both domestic and import prices in the preliminary caculation.
We now determine that it is more appropriate to make an annua weight-average price comparison for
these find calculations. We continue to make comparisons by grade and edge, making due alowances
for factors affecting comparability, including adjusting for duty drawback received on import duties paid
for inputs reexported. See Comment 13: Adjustment to Import Prices. We cdculated an annud price
differentiad by grade and multiplied it by the quantity Inchon purchased from POSCO, subtracting out
any quantities during months where the Department found no price differentid. We summed the grade
benefits and then divided this amount by the f.o.b. value of merchandise produced usng HRC. On this
bass we determine that Inchon received a countervailable subsidy of 3.28 percent ad vaorem rate for
this program.

8. Tax Credit for Investments in Productivity Improvement Facilities under RSTA
Article 24

Under Korean tax laws, companies in Korea are dlowed to clam investment tax credits for
various kinds of invesments. If the investment tax credits cannot dl be used a the time they are
clamed, then the company is authorized to carry them forward for use in subsequent years. Until
December 28, 1998, these investment tax credits were provided under the Tax Reduction and
Exemption Control Act (TERCL). At that point in time, TERCL was replaced by the Redtriction of
Specid Taxation Act (RSTA). Pursuant to this change in the law, investment tax credits received after
December 28, 1998, were provided under the authority of RSTA.

During the POR, Inchon used tax credits for investments in productivity-increasing facilities
(RSTA Article 24, previoudy TERCL Article 25). If acompany invested in foreign-produced facilities
(i.e, facilities produced in aforeign country), the company received atax credit equa to either three or
five percent of itsinvestment. However, if acompany invested in domestically-produced facilities (i.e.,
facilities produced in Korea), it received aten percent tax credit. Under section 771(5A)(c) of the Act,
aprogram that is contingent upon the use of domestic goods over imported goods is specific, within the
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meaning of the Act. Because Korean companies received a higher tax credit for investments made in
domesticaly-produced facilities, in CTL Plate, 63 FR at 73182, we determined that these investment
tax credits congtituted import substitution subsidies under section 771(5A)(C) of the Act. In addition,
because the GOK forewent the collection of tax revenue otherwise due under this program, we
determined that afinancid contribution is provided under section 771(5)(D)(ii) of the Act. The benefit
provided by this program was areduction in taxes payable. Therefore, we determined that this
program was countervailable.

According to the response of the GOK, the government has changed the manner in which these
investment tax credits are determined. Pursuant to amendments made to TERCL, which occurred on
April 10, 1998, the digtinction between investments in domestic and imported goods was eiminated for
the tax credits for invesmentsin productivity increasing facilities (RSTA 24). According to the
response of the GOK, for investments made after April 10, 1998, there is no longer a difference
between domestic-made and foreign-made facilities. The current tax credit isfive percent for al of
these investments.

Because the distinction between investments in domestic and foreign-made goods was
eliminated for investments made after April 10, 1998, we determined, in the Preiminary Results, that
the tax credits received pursuant to these investment programs for investments made after April 10,
1998, are no longer countervailable. However, record evidence indicates that companies can sill carry
forward and use the tax credits for investments earned under the countervailable aspects of the TERCL
program before the April 10, 1998, amendment to the tax law. Therefore, we continue to find the use
of investment tax credits earned on domestic investments made before April 10, 1998, to be
countervailable. In addition, no record evidence or comments from interested parties warrants a
recongderation of thisfinding.

Inchon claimed tax credits under RSTA 24 that originated when there was a digtinction
between purchasing domedtic facilities and imported facilities. To cdculate the benefit from this
investment tax credit, we examined the amount of tax credits Inchon deducted from its taxes payable
for the 1999 fiscd year income tax return, which was filed during the POR. We first determined the
amount of the tax credits claimed which were based upon investments in domestically-produced
facilities. We then cdculated the additional amount of tax credits received by the company because it
earned tax credits of ten percent on such investments instead of athree or five percent tax credit. Next,
we caculated the amount of the tax savings earned through the use of thistax credit during the POR
and divided that amount by Inchon’stota f.0.b. sales during the POR. On thisbasis, we determine a
net countervailable subsidy of 0.12 percent ad vaorem.

9. Inchon's Locd Tax Exemption

At verification, the Department found that Inchon was exempt from paying registration and
acquisition taxes for its Pohang factory located outside of a metropolitan area. Under Korean tax law,
companies are exempt from the registration and acquisition taxes on indudtrid land outside of a
metropolitan area.

The Department found in Cold-Rolled that these exemptions are regionaly specific under

12



section 771(5A)(D)(iv) of the Act, as being limited to an enterprise or industry located within a
designated geographica region. See Find Affirmative Countervailing Duty Determingtions Low
Enriched Uranium from Germany, the Netherlands, and the United Kingdom, 66 FR 65903 (December
21, 2001). No new information was presented on the record of this case to warrant a reconsideration
of thisfinding. A financia contribution is provided, as the GOK foregoes revenue that it would
otherwise collect. A benefit is conferred in the form of atax exemption.

To caculate the benefit, we took the amount of Inchon’s tax exemption and divided that tax
savings by thetotd f.o.b. sdles. Using this methodology, we calculated a net countervailable subsidy
rate of less than 0.005 percent ad valorem for Inchon.

B. Programs Determined to Be Not Used

1 Investment Tax Credits under RSTA Articles 10, 18, 26, 27 and 71 of TERCL
Loans from the Nationa Agricultural Cooperation Federation

Tax Incentives for Highly-Advanced Technology Businesses under the Foreign
Investment and Foreign Capita Inducement Act

Reserve for Investment under Article 43-5 of TERCL

Export Insurance Rates Provided by the Korean Export Insurance Corporation
Specid Depreciation of Assets on Foreign Exchange Earnings

Excessve Duty Drawback

Short-Term Export Financing

Export Industry Facility Loans

wnN

©ooNo UM

No new information, evidence of changed circumstances, or comments from interested parties
were received on these programs. Therefore, we continue to determine that these programs were not
used by the respondents in this review.

IV.  TOTAL AD VALOREM RATE
The totd net subsdy rate for Inchon in thisreview is 3.79 percent ad valorem.
V. ANALY SIS OF COMMENTS
Comment 1. Rescission of Sammi from the Final Results
Both respondents and petitioners urge the Department not to rescind the adminigtrative review
of Sammi, even though Sammi did not export subject merchandise to the U.S. during the POR.
Respondents note thet the fina results of an adminigtrative review serve two important functions
as noted in 351.221(b)(6) and (7) of the Department’ s regulations: (1) the establishment of assessment

rates a which entries covered by the review will be liquidated; and (2) the establishment of arevised
cash depodit rate for future entries of subject merchandise. Respondents argue that despite the fact that
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Sammi did not export subject merchandise to the U.S. during the POR, thus negating the need to
caculate an assessment rate, the Department is not prevented from calculating a new cash deposit rate.
Respondents argue that this new rate would more accurately reflect the verified facts on the record.
Respondents further stress that section 351.213(d)(3) of the Department’ s regulations, leave to the
Department’ s discretion the decision whether or not to rescind areview if there are no exports. Also,
as none of the programs used by Sammi involve benefits that were contingent upon export to the U.S,,
and since the Department verified Sammi’ s sales and programs data, they claim the Department has
sufficient information to calculate an accurate subsidy rate.

Respondents provide three main reasons why the Department should conduct the adminigtrative
review on Sammi. Firdt, respondents point out that Sammi has fully cooperated during the course of
the review by providing a complete questionnaire response, supplemental responses and it participated
in verification. Respondents acknowledged that Inchon’s cross-ownership and control of Sammi since
March 2, 2001 would result in a combined Inchor/Sammi subsidy rate for entries made after that date.
Second, the rate caculated for Sammi during the origind investigation was based on adverse facts
avallable, because Sammi did not participate. Respondents argue that the adverse facts available
finding is no longer applicable and the Department should make its finding for this review based on
verified data. Respondents also address Sammi’ s name change to BNG. (See Comment 22 Sammi’s
name change to BNG). Respondents urge the Department to establish anew cash deposit rate, based
on Sammi’ s responses, and that the rate should be a combined Inchon (INI)/Sammi(BNG) rate.

Third, respondents view that calculating arate for Sammi would not be difficult as only three programs
were used: (1) purchases of HRC from POSCO; (2) POSCO’ s purchase of the Changwon Facility;
and (3) direction of credit. Respondents stress that no other programs were used, as reported in
Sammi’ s Verification Report a 8-9. See December 20, 2002, Memorandum from Tipten Troidl,
Carrie Farley, and Eric B. Greynolds to Mdissa Skiner, Director, Office of CVD/AD Enforcement VI,
RE: Veification Report for Sammi Stedd Co., Ltd. (Sammi) in the Countervailing Duty Second
Adminigrative Review of Stainless Sted Sheet and Strip from the Republic of Korea, (Sammi’s
Verification Report).

The Department’ s Position:

We disagree that we should reverse our decision in the Prdliminary Results to rescind the
adminigrative review on Sammi. 67 FR 57398. Respondents point out that Sammi fully participated
inthisreview, including verification. However, because the Department had not conclusively decided
whether Sammi and Inchon were cross-owned during the review period, it would have had to collect
this information regardless of whether or not Sammi shipped subject merchandise to the United States
during the POR. If the Department had found cross-ownership to exigt, it would have needed this
information for caculating the subsidy benefit to the cross-owned company.

Under 19 CFR 351.213(d)(3), the Department “may rescind an adminigrative review” if there
were no entries of the subject merchandise during the POR. The Department’ s regulations thus permit
the Secretary to rescind an adminigrative review where it finds that a company has not exported to the
United States during the period of review. See Certain Iron Metd Cadtings from India: Find Results of
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Countervaling Duty Adminidrative Review, 65 FR 31515 (May 18, 2000). It ison this basisthat we
decided to rescind the review for Sammi in the preliminary results, and that we continue to make such a
determination here. This aso reflects our recent practice, where we had conducted a full investigation
of arespondent only to find at verification that the company did not ship to the United States during the
POR (eq., German Lead Bar). Inthat case, we promptly terminated the administrative review. See
Certain Hot-Rolled Lead and Bismuth Carbon Sted Products From Germany: Notice of Termination
of Countervailing Duty Adminidrative Review, 64 FR 44489 (August 16, 1999). Therefore, the
Department, for these find results, will not calculate a countervailing duty rate for Sammi. We note that
thereis currently an on-going adminigrative review, where Sammi will have the opportunity to

participate.

Comment 2. Sammi’s name changeto BNG

Respondents informed the Department that Sammi changed its name to BNG in March 2002.
All sdles have been made under the name BNG since April 1, 2002, as verified by the Department.
See Sammi’ s Verification Report a 1. Also, there is currently no company-specific rate for BNG.
While there has been no export of subject merchandise to the U.S. under the name of BNG, any future
entries of subject merchandise would be subject to the “ All Others Rate.”

The Department’ s Podition:

In support of Sammi’ s name change, respondents provided a copy of the Minutes of Genera
Shareholders Meeting, where in the “ Revison of Articles of the Association” it listed the prior name of
the company to be Sammi Sted Co., Ltd. and the new name as BNG Sted Co., Ltd. after the revision.
See Sammi’ s August 19, 2002, questionnaire response at Exhibit L-3. Also provided wasthe
regitration of name change that Sammi submitted to the Seoul Region Court on March 20, 2002. See
Sammi’s August 19, 2002, questionnaire response at Exhibit L-4. At verification, we reviewed
commercid invoices, ahill of lading and sdes contracts, al of which demondrate that Sammi is
shipping under the name BNG. See Sammi’s Verification Report at 1. We aso reviewed sdes
invoices to ensure that Sammi is now shipping its merchandise under the name BNG and not Inchon.
All of these invoices show that Sammi, from April 1, 2002, was shipping under the name BNG. See
Sammi’s Veification Report a 9. Thus, based on record evidence the Department finds that the entity
known as Sammi Steel Co., Ltd. on March 31, 2002, changed its name to BNG Stedl Co., Ltd.(BNG)
on April 1, 2002. Therefore, for the purposes of the cash deposit rate only, we determine that Sammi
changed its name to BNG. We are making no other determination with respect to Sammi based on
facts occurring outside of the POR.

Comment 3: Cross-Owner ship between Inchon and Sammi

Petitioners disagree with the Department’ s Preliminary Results where it found that Sammi was
not cross-owned by Inchon. See 67 FR 57398. Petitioners contend that the Department erred in
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finding that Inchon and Sammi were not cross-owned by applying an “extraordinary circumstance’
decison of Inchon not controlling Sammi during the POR, even though Inchon hed amgority of voting
ownership.

Petitioners claim that the Department inverted the hierarchy of section 351.525(b)(6)(vi) of the
Department’ s regulation, by first relying on Inchon’s mgority ownership and second relying on
evidence of control. Petitioners contend that the Department subordinated these factors and relied
upon Sammi being under court receivership, to support the preliminary finding. Petitioners reference
PET HIm, where the Department concluded that ownership in its affiliates coupled with the ability to
control the company’ s finances was sufficient to establish cross-ownership. See Find Affirmative
Countervailing Duty Determingtion of Polyethylene Terephthalate Film, Sheet and Strip from India, 67
FR 34905 (May 16, 2002) (PET Flm) and accompanying Decison Memorandum, (May 6, 2002)
(PET Film Decison Memo). In addition to PET HIm, petitioners cite to the Prdiminary Results of Wire
Rod from Canada, where the Department found that even where ownership was indirect, cross-
ownership may exist. See Prdiminary Affirmative Countervailing Duty Determination: Carbon and
Certain Alloy Stedd Wire Rod from Canada, 67 FR 5984, (February 8, 2002) (Wire Rod from
Canada).

While petitioners note that there is currently no precedent on how to treat a company under
court receivership, they reference South African Hot-Rolled, where the Department determined that the
role of athird party owner is subordinate to the role of the company which actually exercises
operational control. See Find Affirmative Countervailing Duty Determination of Certain Hot-Rolled
Carbon Stedl Hat Products from South Africa, 66 FR 50412 (October 3, 2001) (South African Hot-
Ralled) and accompanying Issues and Decision Memorandum (September 21, 2001)(South African
Hot-Rolled Decison Memo). Particularly, in South African Hot-Rolled, the Department found that
Iscor wasin a position to control the company while not having a mgority ownership interest and
concluded that cross-ownership existed between the two entities. Petitioners explain that the facts of
the instant review are even more compelling than the evidence rdlied upon in South African Hot-Rolled,
as Inchon actudly held amgority interest. Petitioners protest that the court’ s role in overseeing the
receivership does not override Inchon’s level of ownership or exercise of control. Petitioners also
direct the Department to find that the role of the court is Smilar to the subordinated role that IDC, as
another investor in Sddanha®, played in the cross-ownership andysis. Petitioners advance that the
Department gpplied an “extraordinary circumstance’ finding without any foundation in the regulations or
cae law.

Petitioners specificaly disagree with the Department’ s finding that Inchon did not exercise
operationa control over Sammi. Petitioners submit that Inchon’s personnd, in fact, oversaw Sammi’s
operations while Sammi was under recelvership. For example, during the court receivership Mr. Oh

3 .. Because Iscor owns half of Saldanha steel, nearly amajority, the remaining facts need only
demonstrate that the balanceistilted in Iscor’ s favor, when determining whether I scor isin a position to use or direct
Saldanha Steel’ s assets. It isnot necessary to demonstrate that Iscor’ s use or direction of Saldanha Steel’ s assetsis
so strong asto relegate the IDC to an insignificantly influential position.” See South African Hot-Rolled Decision

Memo at 8.
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was gppointed as the receiver, Mr. Oh was previoudy an executive at Inchon and subsequently
became Sammi’ s president. Petitioners pose that during histenure, Mr. Oh had oversight authority and
retained full management control over Sammi’s operations. Additiondly, petitioners point to the
GOK’s questionnaire response and Sammi’ s verification report, which notes that “on each document
there was a section for the court recaiver’ s ssamp which signified gpprovd.” See Sammi’s Verification
Report a 4. Petitioners argue that Inchon and the court receiver were the same.  Petitioners stress that
in fact, Inchon did have control over most aspects of Sammi’sbusiness. As additiona evidence,
petitioners cite to the December 6, 2000 management change, where Inchon transferred its employees
to serve as Sammi’ s executive team.  Petitioners claim that this action put Inchon in charge of Sammi’s
production operations, sales, pricing, and accounting. Petitioners note that the Corporate Restructuring
Act (CRA) and the Supreme Court Regulations set forth specific management activities that provide
sgnificant control over Sammi’ s operations and are designated to the Management Committee.
Petitioner put forth the argument that the Management Committee most likely includes at least one
Inchon representative. Petitioners contend that the above evidence should cause the Department to find
that Inchon controlled Sammi’ s operations during the POR.

Petitioners further argue that the Department based its preiminary finding on lega control
rather than on operationd control, and that Sammi’ s status of being under court receivership does not
preclude Inchon from exercising control over Sammi’ s operations. Rather, record evidence, they
argue, demongtrates that 1nchon was able to control Sammi’s assets, just asit could control it's own.

Petitioners argue that the Department should reverseits preliminary finding and not only
conduct and complete the adminigtrative review of Sammi, but should aso collapse the two companies
benefits and attribute the subsidized benefits over combined sdes.

Petitioners and respondents agree that the Department should complete the adminidrative
review on Sammi and find cross-ownership between Inchon and Sammi. However, petitioners refute
respondents reasons and ultimate consequences for finding cross-ownership. Specificaly, petitioners
disagree with respondents argument that the facts available cdl for the purchase of the Changwon
facility for more than adequate remuneration be replaced. For more discussion of this program, see
Comment 12: POSCO' s Purchase of Sammi’ s Changwon Facility for More than Adequate
Remuneration.

Respondents agree with the Department’ s preliminary results, where it determined that, while
Inchon gained ownership of Sammi’ s assets, it did not control these assets until the termination of
Sammi’ s court receivership in March 2001. Respondents affirm that the Department’ s preliminary
finding was supported by substantia evidence on the record and was in accordance with law, and that
none of petitioners arguments undermine this finding. To support their position, respondents detall the
events that occurred between Sammi’ s bankruptcy to Inchon’s purchase of 68 percent of Sammi’s
shares as evidence that Inchon could not control Sammi’ s assets asiif it wereits own. Specificdly,
respondents note that On December 4, 1997, Sammi was placed under court receivership and Dong-
yoon Kim was appointed as the court receiver. See Sammi’s Verification Report Exhibit S-9.
Respondents point out that while the court receiver held the right to operate the company, manage and
dispose of property, it was subject to the court’ s authority to gpprove certain magjor decision under
Article 54 of the CRA. Also, any actions that required the courts approva and were performed
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without the gpproval were deemed invalid. See Sammi’s 12/20/01 Questionnaire Response: Exhibit 6.
Respondents stated “dl cash disbursements and management decisons concerning Sammi were
required to receive court approva,” as evidence that only the court and the court recelver and not
Inchon could use or direct Sammi’s assetsin essentidly the same way it could use its own assets, as
detailed in section 351.525(b)(6)(vi). In addition, they claim the Management Committee was also
responsible for certain business activities, as noted in Sammi’ s Verification Report Exhibit S-13.
Respondents refute petitioners argument that 1nchon exercised operation control over Sammi through
the appointment of Mr. Oh, as the court receiver. Respondents note that Mr. Oh was elected at the
very end of the court recaiver, and that Inchon did not have the ability to control Sammi. As
background information, respondents explain that Mr. Kim, had been Sammi’ s court receiver for over
three years, during which time dl of the mgor decison regarding Sammi’ s reorganization had been
made, including the approva of the origind and modified reorganized plans. Therefore, respondents
clam that Mr. Oh, while having been aformer employee of Inchon was not respongble for any mgor
decision, except for the termination of the court receivership. Respondents point out that in Exhibit S-9
of Sammi’s Verification Report, a chronology of the significant events occurring during Sammi’s court
recavership islised. Furthermore, respondents disagree with petitioners argument that the court
gppointment of aformer Inchon officid asthe court recaiver proves that Inchon itsef controlled Sammi,
nor is there evidence that Mr. Oh was able to circumvent the court’ s authority. Hence, respondents
clam that petitioners argument is unsupported speculation and not evidence. Respondents concede
that on December 6, 2000, it became the mgor shareholder of Sammi, however, it wasnot in a
pogition to exercise control over Sammi’ s assets under the termination of the court receivership.

Respondents submit that if the Department were to follow petitioners direction and find that
Sammi received countervailable benefits during the POR, then the Department should only collapse the
two companies garting in March 2001, when Sammi’ s court receivership terminated. Thus, the
Department would have to make an adjustment to the cash deposit rate for the find results.
Respondents further state that if the Department were to reverseit’s preliminary finding of no cross-
ownership during the POR, then the Department should pro-rate any of Sammi’ s benefits attributed to
the combined Inchon/Sammi entity to take into account that the Inchor/Sammi entity only existed for 26
days during the POR.

Respondents disagree with petitioners argument that in the Prdiminary Results, the Department
erred by misgpplying section 351.525(b)(6)(vi) and arguing that neither the Department’ s regulation or
case precedent “establish that a company’slegd status trumps the acquiring company’ s ability to
exercise control.” Respondents refute this argument by first noting that section 351.525(b)(6)(vi) states
that “ Such control is‘normaly’ established where there is a mgjority voting ownership interest between
the two companies.” Second, respondents assert that the mere existence of mgority ownership did not
confer control, and since the issue before the Department is whether Inchon could control Sammi and
not whether Inchon held mgority ownership, the Department should continue to find that Inchon and
Sammi, during the POR, were not cross-owned. Third, section 351.525(b)(6)(vi) st forth genera
rules for the Department to follow, alowing the Department to use its discretion on a case-by-case
basis.

Respondents state that the Department’ s finding in its Prdiminary Resultsis fully supported by
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the record and is in accordance with law.

In addition, respondents claim that neither of the cases cited by petitioners congtrain the
Department’ s ability to exercise discretion on a case-by-case bass. (PET HIm and Wire Rod from
Canada).

The Department’ s Podition:

In the Prdliminary Results, we determined that Sammi was not cross-owned with Inchon during
the POR, as defined by section 351.525(b)(6)(vi). See 67 FR 57397. During the POR and through
2001, Sammi was under court receivership and Inchon was not able to control Sammi’s assats asiit
could itsown. The Department preliminarily found that while Inchon held mgority voting ownership, it
did not control Sammi’ s assets. We noted that this was an extraordinary circumstance, and stated that
we would seek additiond information.

When asked about the changeover in Sammi’ s operations since Inchon purchased mgority
shares, Inchon officids noted a verification, that even after Inchon gained controlling shares of Sammi,
“the court retained lega control over the operation of Sammi. Asaresult, neither Inchon nor Sammi
had the ability to deviate from the reorganization plan without consulting the court and gaining approva
from the Creditors Committee.” See page 3 of Sammi’s verification report.

Petitioners alege that the Management Committee consists of at least one Inchon
representative. While petitioners note that there is no conclusive evidence, it is their assumption that
Inchon had representation on the Management Committee and therefore, was able to control Sammi
during the POR. Firg, by reviewing the chronology, provided in Sammi’s Verification Report Exhibit
S9, aManagement Committee member could have been sdlected as early as June 20, 1998. Inchon
sent a Letter of Intent (LOI) to purchase Sammi on September 14, 1998, and on October 12, 1998, at
the Third Creditors meeting, Inchon’s purchase of Sammi was rgjected. Inchon submitted a non-
bidding offer to purchase Sammi on October 15, 1999. Second, the responsibilities of the
Management Committee are outlined in Article 24 of the Supreme Court Regulations (SCR). It states
that “{ d} elegation of Permission Affairs on the corporate reorganization proceeding. The permission
affairs which may be delegated to management member in accordance with Article 54-2 of the CRA
areasfollows 1. Disposa of company property; 2. Acquisition of property by transfer; 3. Receiving
loans for operation of the company, and others respongbilities” See Sammi’s Verification Report.
Based on the information obtained during verification, the Department finds petitioners: argument
regarding Inchon’s control of Sammi to be unpersuasive since the Management Committee members
have been in place since before Inchon’sfirst LOI and have had the responsibility of assisting the court
and the court recaiver running Sammi’ s operations since the inception of the bankruptcy proceedings.

Petitioners contend that the fact that Mr. Oh, aformer Inchon employee, was picked as
Sammi’ s new court receiver beginning December 5, 2000, signds that Inchon had the ability to control
Sammi’sassets. We disagree with petitioners on this point. Thereisno evidencethat Mr. Oh's
respongbilities to Sammi or to the court were any different from Mr. Kim’'s. We do not find that Mr.
Oh was able to control Sammi in any way outside of the guiddines given by the court, nor could he
control Sammi on behdf of Inchon until the termination of the court recaivership. In addition, in
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Sammi’ s Verification Exhibit S-9, it was noted that Mr. Oh, who was to become the new president of
Sammi, was appointed as the new court receiver on December 4, 2000, and that KAMCO and the
Management Committee sent their positive opinion letters to the court about the change of Sammi’s
court receiver. KAMCO, a representative of the Creditors Committee and the Management
Committee are respong ble for affirming any changes to the reorganization plan under the court
receivership proceeding. Therefore, Mr. Oh's actions were explicitly approved through court
determined channels and he was serving subject to the court’s control.

In their case briefs, petitioners disagree with the Department’s Prdiminary Results and daim
that the Department inverted the hierarchy of section 351.525(b)(6)(vi). They also citeto PET HIm
and Wire Rod from Canada as supporting precedents where the Department found cross-ownership
for companiesthat did not hold mgority ownership. They direct the Department to conclude in the find
results that snce Inchon holds mgority voting ownership thet it fulfills the cross-ownership regulation.
While petitioners are correct in pointing out thet, like Garware, arespondent company in PET Him,
Inchon holds a mgjority ownership, they areincorrect in comparing the eements of the two cases.
Firgt, unlike Garware, Inchon was not in a postion to control Sammi’ sfinances. In PET Hlm, it was
determined that “ Garware owns 80 percent of Garware Chemicals, guarantees dmogt al of Garware
Chemicds loans, and isin apogtion to control Garware Chemcids finances...” See PET HIm
Decison Memo at 4. In addition, page 36 of the PET Film Decison Memo, dates thet, “ given
Garware' s 80 percent ownership in Garware Chemicals, and Garware' s substantia control over
Garware Chemicals, cross-ownership as defined by 19 CFR §8351.525(b)(6)(vi) clearly exists between
Garware and Garware Chemicas.” Asdiscussed above, the facts of the case do not clearly
demondtrate that Inchon was able to control Sammi’ s assets during the POR; rather the court had
control. Therefore, it is not gppropriate for the Department to make the same determination asit did in
PET HIm.

In Wire Rod from Canada, the Department preliminarily determined that Fers et Metaux and
Stelco could till be cross-owned even when ownership isindirect. See 67 FR 5988. We have
dready determined that Inchon held mgority ownership, thus making it a direct owner; however, the
issue a hand is whether Inchon could control Sammi’s assets. Astheissue of control has not been
addressed in Wire Rod from Canada, the Department finds that Wire Rod from Canadais not an
gopropriate guiddine in the ingtant review.

In addition, petitioners suggest that the Department use the finding in South African Hot-Rolled,
where, they claim, therole of third party owners was subordinated to the role of the company which
actudly exercised operationd control. In South African Hot-Rolled, the Department determined that
the facts must “in the aggregate demonstrate that Iscor can use or direct the assets of Saldanha Sted!; it
is not necessary for each fact to demondrate the requisite control independently.” See South African
Decison Memo at Comment 8. It aso states, “ Because Iscor owns haf of Sadanha Stedl, nearly a
mgority, the remaining facts only need demondirate that the balance istilted in Iscor’ s favor, when
determining whether Iscor isin aposition to use or direct Sddanha Sted’sassets.” 1d. The evidence
on thisrecord, in the aggregate, demongtrates that Inchon could not use nor direct Sammi’s assets asiif
they were Inchon’s own, even with amgority ownership. Therefore, in kegping with South African
Hot-Rolled, we determine that, even with mgority ownership, Inchon and Sammi are not cross-owned.
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Petitioners compared |DC, another shareholder of Saldanha Sted, in South African Hot-Rolled
to the court and court receiver, in the current review. Specificdly, the petitioners agree that they do not
need to show that Inchon’s use or direction Sammi’ s assets were S0 strong as to rel egate the court and
court receiver to an indgnificantly influentid postion. In South African Hot-Ralled, however, the
Department found that Iscor could control Saldanha Sted’ s assets. In this adminigrative review the
court and the court receiver controlled Sammi’ s assets throughout the POR. Petitioners comparison of
IDC to the role of the courts misnterprets the Department’ s finding South African Hot-Rolled and the
facts on the record of theingant review. Thus, for dl of the reasons above, we continue to find that
Inchon and Sammi are not cross-owned.

Comment 4: Debt-for-equity swap received by Kangwon

Petitioners alege that Kangwon received a countervailable benefit from the debt-to-equity
swap carried out prior to Kangwon's merger with Inchon in March 2000. Petitioners note thet this
issue was presented to the Department in H-Beams, but that the Department refused to examine it as
any benefits recaived by Kangwon would not have been attributable to the POI of that case. Asthe
POR in this case covers the calendar year 2000, petitioners ask that the Department to examine the
debt-for equity swap and find that the benefits of that swap are attributable to Inchon.

Fird, petitioners assert that the GOK holds a substantid interest in many of Kangwon's creditor
banks. They specificaly refer to the KDB, the Korea Exchange Bank (KEB), Chohung Bank (CHB),
Hanvit Bank, and Hana Bank. Noting that the Department has dready found that the GOK directed
and controlled the actions of Korean banks at the time of the transaction in question, citing the Cold-
Roalled. They state that, therefore, the actions of Kangwon's creditor banks should be treated as
actions of the GOK, thus providing afinancia contribution.

Second, petitioners alege that Kangwon was unequityworthy in 2000. To support this
gtatement, they note that the Department found Kangwon uncreditworthy in 1998, and that information
found a verification dso demongrates thisfinding. In addition, petitioners mention the fact thet
objective andyses of Kangwon'’s financia Situation aso found the company unequityworthy at the time
of the transaction, and they remind the Department that objective analyses are one of the factors
examined by the Department in its equityworthiness analysis. Petitioners, therefore, request that the
Department treat the full amount of the debt siwapped for equity be treated as a non-recurring grant
received by Kangwon in 2000.

Finally, petitioners argue that, as established in the changed circumstances review, Kangwon's
operations were fully integrated into Inchon upon the merger, and that any subsidy should be fully
attributed to the merged entity. See Find Results of Changed Circumstances Review: Structural Stedl
Beams From Korea, 66 FR 34615 (June 29, 2001).

Respondents argue that petitioners dlegation of this countervailable subsdy is untimely, citing
the Department’ s regulations at 19 CFR 351.301(d)(4)(i)(B) which alow for countervailable subsidy
alegations up to 20 days after dl responsesto the initia questionnaire are filed with the Department in
adminigrative reviews. Respondents note that, in this case, theinitid questionnaire responses were filed
with the Department on December 20, 2001, and that petitioners first raised this dlegation in their
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January 10, 2003, case brief. In addition, respondents state that the Department did not specificaly
examine thisissue, but placed Kangwon' s verification report on the record that contained information
pertaining to thisissue. As aresult, respondents argue that any investigation of this subsdy must be
deferred until the next adminigrative review.

However, respondents aso argue that, were the Department to examine thisissue, they would
find that the debt-for-equity swap was not countervailable. Primarily, respondents state that the debt-
for-equity swap was negotiated based on the condition that Kangwon merged with Inchon. Given this
bas's, repondents argue, there is no need to eva uate Kangwon' s equityworthiness asit is Inchon’s
equityworthiness that is the issue underlying this financid transaction, and Inchon’s equityworthiness is
indisputable.

Secondly, respondents refer to the two-step process through which the debt-for-equity swap
was negotiated. They State that this process was based entirely on market values as determined by
transactions in the Korean stock market and that dl caculation methodol ogies were performed
pursuant to the Stock Exchange' s regulations. Thus, the conversion from Kangwon debt into Kangwon
equity and Kangwon equity into Inchon equity was carried out in accordance with prevailing market
determined vaues for the rlevant company’ s shares. In addition, respondents note that these
converson ratios were determined at the same time, therefore, any creditor which agreed to the debt-
to-equity swap was fully aware of the value of this swep in terms of Inchon’s shares. Asaresult,
respondents contend that there was no coutervailable benefit conferred on Kangwon that could have
passed through to Inchon as aresult of its merger with Kangwon.

The Department’ s Podition:

The Department agrees with respondents thet this dlegation is untimely pursuant to
19 CFR 351.301(d)(4)(i)(B). The dlegation that Kangwon received a benefit from its creditors
through their participation in a debt for equity swap wasfirst raised by petitionersin their January 10,
2003, case brief. While the Department has, where possible, examined countervailable subsidy
dlegations, even those made after the regulatory deadline, there was insufficient time to fully investigete
thisalegation. In order to properly investigate this alegation, specifically Kangwon's equityworthiness
in 1999, which isthe bass of petitioners argument, the Department would need substantially more time
to collect the necessary information. According to 19 CFR 301.311(c), "if the Secretary concludes
that insufficient time remains before the scheduled date for . . . the find results of review to examine the
practice the Secretary will: (2) . . . defer condderation of the newly discovered subsdy program until a
subsequent adminigrative review.” In addition, in Bethelem Stedl Corporation, et d., v. United States
of America, Ct. No. 00-03-00116, Slip Op. 01-95 (CIT August 8, 2001) at 3, 4, the Court found that
"Commerce' s explanation for refusing to investigate the waiver or reduction of import duties on
sted-making equipment to be supported by substantia evidence," and, thus, the Court was satisfied
with the Department’ s explanation that it did not receive notice of this program until, "amost three
months after the prdiminary determination and immediatdy prior to verification.” Id. a 4. The
Department notes that petitioners dlegation in the instant case was made after verification and two
months before the find results. For these reasons the Department will defer examination of the debt for
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equity swap until the following review.
Comment 5: Tax Subsidies Received by Inchon

Petitioners state that the Department should continue to countervail tax subsidies received by
Inchon in thisreview. Petitioners argue that the Department should adopt the benefit caculation
methodology from Cold-Ralled, where the Department found a twofold benefit from Korean tax
reserve programs. In addition, petitioners cite to tax programs found in Exhibit 3 of Inchon’s
Verification Report and request that the Department include any additiona programs Inchon used that
were found countervailablein Cold-Rolled. Respondents did not comment on thisissue.

The Department’ s Podition:

We agree with petitioners with respect to additiond tax programs found at verification, and, as
aresult of our discovery, have included in the final caculations the additiond tax exemptions. We are
aso continuing to include dl tax programs induded in the Prliminary Results. In response to
petitioners second comment pertaining to the twofold benefit caculation methodology used in Cold-
Ralled, we do not find it necessary to reca culate Inchon’ s benefit based on this methodology. The
twofold benefit methodology adopted in Cold-Rolled examines the two different ways in which Korean
companies can benefit from Korean tax reserve programs. See Cold-Rolled Decison Memo at 14-15.
Inchon, unlike HY SCO, the company which recaived this dud benefit in Cold-Ralled, was not in atax
loss position; therefore, the twofold benefit methodology is not gpplicable to Inchon during the POR.
Neither Inchon nor Hyundal wasin atax loss situation where the reclamation of tax reserves would
have resulted in the forgiveness of tax; therefore, it is not necessary to address this concern.

Comment 6: Calculation Revison for Inchon'sLong-Term Loans

Respondents state that, in cases where data was omitted, the Department assumed information
which overdtated the benefit recaived by Inchon. They note that the missing information was provided
to the Department &t verification. See December 20, 2002, Memorandum from Tipten Troidl, Carrie
Farley, and Eric B. Greynolds to Melissa Skiner, Director, Office of CVD/AD Enforcement VI, RE:
Verification Report for Inchon Iron and Stedl Co., Ltd. (Inchon) in the Countervailing Duty Second
Adminigrative Review of Stainless Sted Sheet and Strip from the Republic of Koreg, (Inchon's
Veification Report) at 5, and Exhibit I-6 at 1-2. They request that the Department reviseits
caculationsto reflect the corrected data. Petitioners did not comment on thisissue

The Department’ s Position:

The Department agrees with respondents, and we have included Inchon’s revised dataiin its
find cdculations.
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Comment 7: Sammi’sdebt forgivenessfrom KAMCO

Petitioners alege that Sammi received a countervailable benefit from KAMCO' s forgiveness
of portions of Sammi’ s debt, and that the Department found evidence showing this at verification.

In arguing that these financid transactions condtitute a countervailable subsdy, petitionersfirst
assert that KAMCO is agovernment-owned agency. They State that the GOK owns 42.8 percent of
KAMCO's shares directly, and that government owned banks hold additiond KAMCO shares. Due
to this ownership interest, petitioners argue that the actions of KAMCO should be considered
tantamount to the actions of the GOK. In addition, petitioners note that KAMCO owned 90 percent
of Sammi’s secured and 25 percent of Sammi’ s unsecured debt, acquired from Korea First Bank
(KFB). Petitioners assert that this debt ownership, combined with the debt ownership of other GOK -
controlled banks alowed the GOK to gpprove al activities related to Sammi’ s reorganization.

Furthermore, petitioners explain that KAMCO accepted an offer by Inchon to purchase
Sammi, noting that KAMCO had rgjected Inchon’s previous offer. The contract for the Inchon
purchase of Sammi includes severd stipulations concerning Sammi’ sligbilities. Petitioners argue that
KAMCO, in satiffying these conditions, substantialy reduced Sammi’ s outstanding debt and
accumulated deficits, and that this debt forgiveness condtitutes a benefit under the Satute.

Petitioners argue that this debt forgivenessis specific and that the fact that Sammi’ s debt was
forgiven asapart of the company’ s reorganization does not shield Sammi from countervailing duty
ligbility. Petitioners Sate that the Department has countervailed debt forgivenessin the context of
bankruptcy in the padt, citing Find Affirmative Countervailing Duty Determination and Find Negative
Critical Circumstances Determination: Carbon and Certain Alloy Sted Wire Rod From Germany, 67
FR 55808 (Aug. 30, 2002) (German Wire Rod) and accompanying Decison Memorandum (August
23, 2002); Grain-Oriented Electrical Stedl From Itay: Fina Results of Countervailing Duty
Adminigréive Review, 66 FR 2885 (Jan. 12, 2001) (Grain-Oriented Stedl from Italy) and
accompanying Decison Memorandum (January 3, 2002) (Grain-Oriented Decison Memo); and Find
Affirmative Countervailing Duty Determingtion: Stainless Sted Sheet and Strip in Cails From Itdy, 64
FR 30624, 30628 (June 8, 1999) (Stainless Sed from Itay). They further argue that this
reorganization and debt forgiveness was unusuad because KAMCO purchased Sammi’ s debts for the
express purpose of ensuring that Sammi was sold to Inchon, noting that this agreement with Inchon was
not in place until after KAMCO became the lead creditor. In addition, they argue that the fact that
KAMCO was required to forgive the debt in order to participate in adea peaks to the specific nature
of this contribution. Findly, they argue, referring to Sammi’ s Verification Exhibit 7, that the Korean
Fair Trade Commission (KFTC) provided preferentia trestment to Sammi by only choosing to limit the
business methods of post-sde Inchon and Sammi, as opposed to prohibiting the sale outright.

In addition to debt forgiveness, petitioners dso dlege that Sammi reduced its capita stock
through areverse stock split, resulting in an offset to its accumulated deficit of 239.6 billion won. They
argue that the shareholders that participated in Sammi’ s reverse stock splits and significantly reduced
Sammi’ s accumul ated deficits are effectively Sammi’ s creditors because these creditors gpproved
Sammi’ s reorganization plan that required these financia modifications

Findly, in order to measure the benefit provided by KAMCO' s debt forgiveness, petitioners
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argue that both accumulated losses and exempted liabilities should be included in the cdculation. They
cite Find Affirmative Countervailing Duty Determination: Certain Stedd Products from Audria, 58 FR
37212, 37221-22 (July 9, 1993) and Find Affirmative Countervalling Duty Determination: Certain
Sainless Sted Wire Rod From Italy, 63 FR 40474, 40478 (July 29, 1998) as examples of the
Department’ s past practice with respect to the treatment of these contributions. Specificdly, petitioners
refer to countervailing these types of contributions as non-recurring grants.

Respondents disagree with petitioners assertion that Sammi received afinancid contribution
from the government. First, respondents note that KAMCO acquired Sammi’ s debt from the KFB at a
substantid discount, and that this wasin keeping with KAMCO'stypicd practice, as confirmed by the
department in the GOK Verification Report at 2. In addition, respondents state that after buying non-
performing assets (NPAS) at a discount, KAMCO works to resall them for a profit. Furthermore,
respondents cite the GOK Verification Report at 3 where the Department stated that KAMCO
redized a profit with respect to the sde of Sammi. Given this profit, respondents argue that there can
be no financid contribution from KAMCO to Sammi.

Respondents aso disagree with petitioners claim that KAMCO orchestrated Sammi’s sdeto
Inchon by forgiving a substantia portion of Sammi’ s debt burden. Respondents state that while
KAMCO did play an important role in this transaction, KFB was the creditor which decided to sl
Sammi to athird party before KAMCO was lead creditor, again citing GOK Verification Report at 5.
See December 20, 2002, Memorandum from Tipten Troidl, Carrie Farley, and Eric B. Greynoldsto
Melissa Skiner, Director, Office of CVD/AD Enforcement VI, RE: Verification Report for the
Government of Korea (GOK) in the Countervalling Duty Second Adminigrative Review of Stainless
Sted Sheet and Strip from the Republic of Korea, (GOK’s Verification Report). In addition,
respondents note that KFB sold its non-performing loans (NPLs) to KAMCO in order to comply with
Newbridge Capitd’ s purchase agreement of KFB, which required KFB to reduce its NPL holdings.
Respondents argue that KAMCO' s motivation would therefore be to facilitate the sde of KFB to
Newbridge Capitd, not to facilitate the sale of Sammi to Inchon.

Findly, respondents argue that any aleged benefit is not specific. Firg, they explain that the
Department’ s practice, as evidenced by the decision memorandum accompanying German Wire Rod at
24-25, isto find debt forgiveness in the context of bankruptcy non-countervailable if bankruptcy
protection if available to al companies, and the company in question was not treated differently than
others. They further bolster their case by citing the Court of Internationa Trade, in Al Tech Specidty
Sted Corp. V. United States, 661 F. Supp. At 1212, which said that “Bankruptcy laws, like tax laws,
do not confer countervailable benefits so long as, in their actud operation, the do not ‘result in specid
bestowal s upon specific enterprises.”” Therefore, respondents reason, the Department should consider
(2) whether bankruptcy is generdly available to al companiesin Korea; and (2) whether Sammi
received any preferentia treatment.

Respondents state that petitioners do not seem to take issue with the generd availahility of the
bankruptcy system, but they suggest that Sammi was given preferentia treatment by KAMCO. Firg,
respondents oppose petitioners suggestion that the fact that KAMCO' s sdle of its sharesin Sammi
was the firgt time KAMCO was involved in the direct sde of assets to another company makes
Sammi’ s treatment unique. Respondents point out that KAMCO has disposed of 22 companies
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asts in the same manner as Sammi’ s, referring to the GOK Verification Report Exhibit 2 at 25. In
response to petitioners assertion that the KFTC gave Sammi preferential treatment, respondents State
that the mere fact that the KFTC chose to gpprove the purchase and only limit business methods, does
not indicate that any preferentid treatment was given, and petitioners did not provide any additiona
information to support this assertion. In addition, respondents note that the KFTC was acting in its
capacity asthe GOK’s enforcer of its anti-monopoly laws and had nothing to do with the terms of
Sammi’ s court-gpproved reorganization plan.

Finaly, respondents note that petitioners citation to German Wire Rod does not relate to debt
forgivenessin the context of bankruptcy. Saarstahl, the company which received the debt forgiveness
in German Wire Rod, did not file for bankruptcy until 4 years after receiving debt forgiveness, thus
lending no support to petitioners case. Respondents again cite to the German Wire Rod at 13-15 and
24-25 to show that when the Department found that Saarstahl was not trested differently than other
bankrupt companies, debt forgiveness was not determined to be countervailable. In addition,
respondents note that Sammi meets the five criteria used in German Wire Rod that were used to
determine whether Saargtahl received any unique trestment. First, Sammi followed established
procedures for filing for bankruptcy by applying for court receivership under Article 30(1) of the CRA.
Second, the court appointed Sammi’ s court receiver with the creditors approva. Third, the court
receiver oversaw the operations of the company whilein court reorganization. Fourth, the creditors
committee gpproved the reorganization plans, and fifth, the decison to sdl Sammi to Inchon was
approved by the creditors committee. Therefore, respondents contend, the Department should find that
Sammi did not receive specific benefits in connection with its court reorganization.

The Department’ s Position:

As explained above, the Department has determined to rescind this administrative review with
respect to Sammi. For further discussion, see Comment 1: Rescisson of Sammi for the Finad Results.
Because the comments summarized above specifically address an issue which pertains soldy to Sammi,
the Department is not examining thisissue in the indtant review.

Comment 8: Loan Benchmark Rates

Petitioners dtate that the Department has found repeatedly that the GOK directed long-term
credit to the stedl industry which resulted in afinancid contribution. Petitioners argue thet the
Department should continue to find this program countervailable, but modify its calculation
methodol ogy.

Specificaly, petitioners argue that the Department deviated from its norma practice in two
ingtances. Fird, they state that the Department gpplied the 2000 long-term won-denominated
benchmark for dl variable-rate loans, even though these loans were not necessarily received in the year
2000, ingtead of using a won-denominated benchmark extended in same year as the loan being
countervailed. Secondly, they State that in calculating the company-specific U.S. dollar benchmark the
Department created a composite rate with loans extended over severa years, but that in previous
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investigations, the Department has used the company-specific benchmark for years in which it was
available and lending rates as reported by the IMF s Internationa Financid Statistics Y earbook when it
was not. In both instances petitioners argue that the Department should modify the benchmarks
cdculated in the Priminary Results and return to its previous standards.

Respondents disagree with petitioners argument on both counts. Firdt, in response to the
assartion that the Department deviated from past practice in using the 2000 long-term won-
denominated benchmark for al variable-rate loans, respondents state that petitioners are incorrect.
They further date that the Department has, in dl recent countervailing duty investigations and reviews
involving Korea, used company-specific benchmark rates based on corporate bonds issued during the
POR, where available. Respondents state that petitioners acknowledged that this same methodology
was gpplied in the Priminary Results, and the Department should not ater its benchmark. In response
to the comment regarding the company-specific U.S. dollar benchmark, respondents state that the
Department partialy rejected petitioners argument in the first administrative review of this case.
Respondents note that the Department used a weight-averaged interest rate calculated from al loans
outstanding in the POR
as a benchmark for loans without company-specific benchmark informetion for al the yearsin which it
received |oans and had outstanding balances. They specificaly note the Department’ s sated
preference to use company-specific information over acommercia benchmark.

The Department’ s Podition:

We agree with petitioners that, where possible, the Department should use as a benchmark for
variable-rate |oans the weighted-average of dl variable-rate loans outstanding in the POR originating in
the same year asthe loan to be countervailed. However, when this information is unavailable, the
Department mugt find a benchmark which comes closest to gpproximating the ided benchmark.
Respondents are correct in that the Department does prefer to use company-specific information,
where avalable. Although loansissued in years different from those being countervailed might be
negotiated on dightly different terms, they are more likely to resemble those of the loans being
countervalled than a non-company specific benchmark. 1n the Prdiminary Results, we used a weight-
average of al outstanding variable-rate loans, regardless of year of issue. In the fina determination, for
years where we have company-specific information, we caculated a benchmark rate based on the
welghted-average rates of loans received in that year. For years where no company specific
information is available, we will continue to use the weighted-average of dl variable rate |loans received
in the POR.

Comment 9: GOK'’s Contraol of POSCO

Respondents disagree with the Department’ s preliminary finding that the GOK, acting through
its ownership and control of POSCO, directed POSCO to sell HRC to domestic steel companies for
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less than adequate remuneration. See 67 FR 57401-03. Respondents assert that the Preliminary
Results were based on previous determinations. Sheet and Strip covering the period up to 1997, CTL
Plate (1998), and 1999 Sheet and Strip (1999). Respondents purport that the evidence relied upon for
the previous determinations has changed and the Department’ s finding is no longer gpplicable for the
current review. Specificdly, in the previous determinations, the Department concluded that the GOK
was controlling POSCO based upon the following five points: (1) the GOK asthe largest shareholder,
(2) the GOK enacted alaw that restricted individua shareholders from exercising voting rights in excess
of three percent of the company’s common share and the inclusion of asimilar redtriction in POSCO's
Articles of Incorporation, (3) POSCO designation as a“public company,” (4) POSCO's chairman and
half of its outside directors were appointed by the GOK, and (5) POSCO' s chairman and severd of
gppointed directors were former senior government officids. Respondents counter that each of the
above five points have either been terminated or have been replaced.

Respondents note that in Sheet and Strip covering up to 1997, the GOK owned 33.7 percent
of POSCO's shares. By the end of 2000, the POR, the GOK no longer directly owned any of
POSCO’'s shares. Furthermore, the IBK, a government-owned bank, held 6.3 percent of POSCO's
share at the end of 1998 and only 4.12 percent at the end of 2000. Respondents also point out that
currently the largest block of POSCO' s shares consst of American Depository Receipts (ADRs). At
the end of 2001, respondents note that POSTECH was the largest single shareholder of POSCO with
3.14 percent of POSCO' s shares compared to the IBK’ s 3.02 percent. In addition, by the end of the
POR, 49 percent of POSCO was foreign-owned, increasing to 62 percent at the end of 2001. They
a0 note that investment banks now hold sgnificant shares of POSCO. Respondents therefore argue
that point (1) of the Department’ s evidence has not only changed, as POSCO has been privatized with
only aminor GOK ownership, but that facts relied upon no longer exist to support the Department’s
position that the GOK either owns POSCO or is the largest shareholder.

Petitioners note that respondents did not address the eements that the Department relied upon
in making its determination in Cold-Rolled. Petitioners counter respondents argument that the GOK
can no longer control POSCO because the GOK’ s ownership interest in POSCO was reduced. For
ingtance, the IBK remained the largest shareholder through the POR, and was only replaced as
POSCO' s large shareholder in 2001. Petitioners direct the Department to follow the Cold-Rolled
finding of continued GOK control and direction of POSCO.

Respondents demongtrate that POSCO’ s designation as a “ public company” was removed on
September 26, 2000, occurring during the POR. With the remova of the * public company”
designation, point (3), the restriction limiting the amount an individud shareholder’ s voting right and
ownership not to exceed three percent, was Smultaneoudy removed, thereby aso removing the
restriction on independent shareholders to exercise their voting right. Respondents dso note that while
the clause included in POSCO' s Articles of Incorporation restricting individua ownership was not
officidly removed until March 16, 2001, a the General Shareholders Meeting, the legd dimination of
the regtriction by the Ministry of Finance and Economy (MOFE) meant that the restriction no longer
had any effect on POSCO. Therefore, respondents purport that the Department can no longer rely on
point (2) of redtricted individua shareholder ownership or on point (3) of the public company
designation as supporting evidence of GOK ownership or control.
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Petitioners refute respondents claim that POSCO' s public company designation and the
limitation on private shareholder ownership were removed. Petitioners argue that these changes did not
incur during the POR. Although POSCO' s designation as a public company was removed in
September 2000, petitioners note that POSCO’ s Articles of Incorporation were not amended until
March 2001. Thisfactor supports the Department’sfinding in Cold-Ralled and in the Prdliminary
Results of continued GOK control throughout the POR.

Next, respondents take issue with the Department’ s finding thet, in Cold-Ralled, POSCO was
GOK controlled by means of the GOK’ s gppointments of POSCO’ s chairman and haf of its outsde
directors and by the preponderance of former GOK officids at POSCO. Respondents contend that in
March 1999, POSCO revised its Articles of Incorporation, establishing new procedures for selecting
members of the Board of Directors (BOD), assuring the independence and transparency of the
selection process. During the Generd Meeting of Shareholders, held on March 17, 2000, two outside
directors who were former government employees, resgned. Respondents note that the composition of
POSCQO's BOD during the POR was based upon the new procedures, and that none of POSCO's
gtanding directors were either current or former government employees and only two of eight outside
directors had any prior government affiliation. Therefore, with the new procedures in place for selecting
the BOD and the change of BOD members, respondents argue that the Department’ s points (4) and
(5) no longer exist and do not support the finding that the GOK gppointed POSCO’ s chairman and
outside directors; and were therefore, not able to control or direct POSCO to set its prices of HRC at
levels less than adequate remuneration.

Petitioners refute respondents argument that POSCO’ s chairman and al of POSCO’s outside
directors were gppointed by the shareholders and not the GOK. In fact, petitioners claim that the facts
on the record contradict respondents’ point. Namely, POSCO's current chairman isthe same
individua that was gppointed by the President of Korea, and was subsequently regppointed by the
shareholdersin March 2001. Also, petitioners take issue with respondents’ claim that only “two of the
eight directors have any prior government affiliation” claiming that four of POSCO’ s outside directors
had served as “consultants’ for the Korean government. See GOK’s August 19, 2000, supplemental
guestionnaire response, exhibit F-6.

The Department’ s Podition:

In Sheet and Strip, the Department first determined that the actions of POSCO should be
consdered the actions of the GOK because it was a government-controlled company during 1997.
See 64 FR 30642. We affirmed thisdecisonin CTL Plate covering caendar year 1998, 1999 Sheet
and Strip covering caendar year 1999, and in Cold-Rolled covering cdendar year 2000. Therefore, in
those cases, we compared POSCO’ s sales of inputs to Korean stedl producers to a commercia
benchmark, and found that these sdes were made for less than adequate remuneration. In Sheet and
Strip at 64 FR 30642, the Department based its decision on anumber of factors, including: (1) GOK
was POSCO's largest shareholder, (2) alaw regtricting voting rights for public companies, (3) the
regtriction in POSCO's Articles of Incorporation of voting rights for individua shareholders, (4)
POSCQO’ s designation as a public company, (5) the gppointment of POSCO’ s Chairman by the
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President of Korea, and (6) the fact that half of POSCO'’ s outside directors were appointed by the
GOK and KDB.

In Cold-Rolled, while we recognized that both the GOK and POSCO have made substantial
changes to their ownership structure, the voting rights of their shareholders, and board membership, the
Department was not convinced that POSCO acted of its own volition and was not government-
controlled. See Cold-Rolled Decison Memo at 32. We note that Cold-Rolled has the same POR as
the ingtant review. While the GOK reduced its shares from 15 percent to 4 percent during the POR, it
was dill the largest shareholder. 1n addition, the primary reduction in shareholding came only in
October 2000 near the end of the POR. Also, throughout the POR and until March 2001, POSCO's
Articles of Incorporation included the voting rights restriction for individua shareholders set forth by the
GOK. Further, the Chairman presiding over POSCO throughout the POR was appointed by the
GOK. Therefore, we disagree with respondents argument that during the POR, POSCO was not
controlled by the GOK.

We recognize that substantia changes have occurred since our Sheet and Strip determination,
including notable developments in the period following the POR. However, the record of the period for
this review, caendar year 2000, shows continued GOK control over POSCO for the entire period.
Thisis particularly the case given that the GOK retained a substantia shareholding until late in the POR
and that some other aspects of government control were not revised until after the POR. It isonthe
bass of these facts that we must make our determination. Accordingly, we find that POSCO continued
to be controlled by the GOK during the entire POR.

Comment 10: Program-Wide Changes POSCO’sPrivatization

Respondents argue that with the privatization of POSCO, the Department’ s program of
POSCO providing inputs for less than adequate remuneration was terminated. The Department should
therefore, adjust the cash deposit rate to zero for any subsidies associated with this program, thus
reflecting a program-wide change.

First, respondents note that in 1999 Sheet and Strip, the Department determined that the
evidence of POSCO's privatization on the record did not congtitute an “ officia act” under section
351.526(b)(2). Furthermore, they state that the Department cited that “ respondents have presented
only newspaper articles of the sale, and not direct evidence of an officia act. . .” Respondents address
the Departments finding of insufficient evidence by providing POSCO’s 2001 Summary of
Shareholders Register, showing that the KDB held no shares in POSCO as of December 31, 2000.
Respondents also clarify that this evidence was verified during the cold-rolled investigetion. Moreover,
respondents claim that if the Department were to state that this evidence does not congtitute an “ officiad
act,” then the Department’ slitera reading of the regulation of “officid act” would not be in accordance
with law. By virtue of the countervalling duty law, which recognized that a subsidy can be indirect when
there is evidence that the government is directing or entrusting a private entity to provide a subsidy,
there may not exist any officid law or decree related either to the establishment or the termination of an
indirect program. Therefore, respondents contend that the Department has sufficient evidence on the
record to determine that POSCO was “officialy” privatized.
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Second, respondents provided the Department with a Side-by-side comparison of the evidence
relied upon during previous cases and the Prdiminary Results to find government-control of POSCO
and evidence verified in the cold-rolled investigation and on the record of the current adminidrative
review. They dlege that this comparison proves that any means by which the GOK could control
POSCO were removed. Respondents stress that all of the evidence relied upon to find GOK control
of POSCO was rendered obsolete as of March 2001.

Third, respondents address the Departments finding that the 3.11 percent of POSCO' s shares
held by the IBK indicates that the GOK continues to maintain some ownership over POSCO.
Respondents counter that the 3.11 percent ownership is insufficient to demonstrate GOK control of
POSCO and thus can not continue to serve as abasis for rgecting afinding of “program-wide change.”
Regarding the IBK shares, respondents note that the shares are common shares with normd voting
rights, and asit does not have preferentia voting rights, it is not in a position to exercise undue influence
over POSCO. Alsothe IBK isno longer the largest single shareholder. Incidently, respondents note,
that the shares held by the IBK are part of the IBK’s equity capita, thus dligning the IBK’ s interest with
the success of POSCO. As an example, respondents explain that if the IBK was able to direct
POSCO to sdl HRC at artifically low prices, it would lower POSCO' s revenues and profits, thus
lowering its share price and ultimately putting IBK’ s capitd retio at risk. Respondents confirm this, by
citing to the Private Meeting Verification Report at 3-4, where a privatization speciaist stated that “the
IBK mogt likdly is not influencing POSCO's pricing policy. Herelated that the IBK lacks the incentive
to direct POSCO's pricing policy of HRC or other products. 1t wants POSCO to be profitable.”
Furthermore, POSCO does not consider the IBK shares as an indication of GOK ownership, as it
does not include these sharesin its financid statements as part of GOK ownership. The GOK reported
that the IBK’s ownership of POSCO'’ s share came about in 1998 as a result of the GOK’s
recapitalization of the IBK during the financid crisis. Hence, the shares were not provided to the IBK
asamean of controlling POSCO; but, rather, to raise the IBK’ s capital adequacy rétio.

Petitioners refute respondents argument that POSCO’ s privati zation represents a program-
wide change. Petitioners further argue that respondents rely on information that occurred outside of the
POR. They dso date that respondents ignore the fact that the Department relied upon the very same
evidencein Cold-Rolled, and found that this evidence did not support respondents claim of a program-
wide change. Next, petitioners disagree with respondents assumption that a program-wide change
occurred by virtue of the GOK reducing its direct ownership interest in POSCO, and equating thisto
an officid act, thus diminating years of government influence and control over the company. Petitioners
a0 cite to the long higtory that the GOK and POSCO share, including the GOK’ s assstance with the
congtruction of integrated sted mills at Pohang and Kwangyang Bay, as evidence that strong ties do not
just disgppear with the reduction of share ownership. Lastly, petitioners point out that the Department
does not often apply the program-wide change regulation under section 351.526(d) and that each and
every dement of the regulation must be satisfied. Moreover, petitioners clam that the facts do not
establish that the program was “terminated” and the Department should reject respondents’ request.

The Department’ s Podition:
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We disagree with respondents  claim that it is gppropriate to find a program-wide change with
respect to the GOK'’s control over POSCO, and thus change the cash deposit rate. Asaninitia
matter, it is within the Department’ s discretion to determine whether the facts on the record of a
proceeding justify an adjustment to the cash deposit rate on the basis that a program has changed. See
Allegheny Ludium Corp. €. d. v. United States, Slip Op. 02-112 (CIT September 12, 2002) (agreeing
that cash deposit rates should be as * accurate and valid as possible” but dso affirming that abosent
entries of subject merchandise on the record, new cash deposit cal culations would not necessarily be
either more “accurate’ or more “valid’). In our recent Cold-Rolled determination, which covered the
same period asthis adminigirative review, we did not calculate a new cash deposit rate. We did not
make such a change in that case and, accordingly, will not do so in this case, because the facts do not
warrant such an action. Under this program, the Department’ s determination that a subsdy existsis
based on alarge number of factors. While some of these factors may have changed subsequent to the
review period, it isour view that the changes to which respondents cite are not sufficient to find thet this
program has changed, and that thisissue demands afull review of dl of the factsin an adminidrative
proceeding. Therefore, the Department finds that the issuesin question are appropriatey andyzed
during the course of the next review, when the noted events occurred.

Comment 11: POSCO’sProvison of Hot-Rolled Coil (HRC) for Lessthan Adequate
Remuneration

Respondents argue that POSCO'’ s pricing policy is based (and was based) upon normal
commercia considerations. Respondents strongly assert that the Department, in its Prdliminary Resullts,
did not rely upon, nor have evidence that the GOK actualy exercised control over POSCO.
Respondents argue that the Department did not prove that the GOK forced POSCO to sdl HRC to its
compstitors for less than adequate remuneraion. They attest that the Department must actudly have
evidence that the GOK exercised control over POSCO, thus forcing POSCO to sell HRC for less than
adequate remuneration, to find an indirect subsidy. Respondents contend that there is no evidence of
GOK involvement in setting POSCO’ s pricing system, and, therefore, no indirect subsidy exigts.
Respondents contend that since the elimination of POSCO’ s two-tiered pricing scheme, POSCO hasa
sngle pricing system. Respondents claim that the record demongtrates that POSCO' s pricing policy is
consgtent with market conditions, which includes taking import competition into condderation. To
support this point respondents cite the July 26, 2002, Memorandum from Tipten Troidl and Richard
Herring to Mdissa Skiner, Director, Office of CVD/AD Enforcement VI, RE: Meetings with Private
Parties regarding the Countervailing Duty Investigation of Certain Cold-Rolled Carbon Stedl Hat
Products from Korea and Second Adminisirative Review of Stainless Sted Sheet and Strip from
Koreg, a 1-2, where aprivate sector specidist stated, “the Japanese have been very aggressive in the
Koreamarket,” as evidence that POSCO uses market considerations to set its own prices.
Respondents dso claim that in Nails from Korea, the Department determined that POSCO was
incorporated as a commercid company under Korea s commercia code, and has full control over
pricing, marketing, and other aspects of its operations. See Find Negative Countervailing Duty
Determination; Certain Sted Wire Nails from the Republic of Korea, 47 FR 39549 (September, 8,
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1982). Respondents also cite Certain Cold-Rolled and Corrosion-Resistant Products, where the
Department noted that “the Korean government’ s direct control over domestic stedl pricesended in
March 1982, and that since that date the government has not participated in POSCO's pricing
decison. See Certain Cold-Ralled and Corrosion-Resistant Carbon Stedl Flat Products from Korea:
Fna Reaults of Antidumping Adminidrative Review, 62 FR 18404, 411 (April 15, 1997).

Petitioners affirm the Department’ s prdiminary finding that through the GOK’ s influence,
POSCO provided HRC to Inchon for less than adequate remuneration. Petitioners Sate that no new
information has been put on the record to cause the Department to change its preliminary finding. In
addition, petitioners cite to Cold-Rolled, where the Department found that the government continued to
have influence over POSCO’ s pricing policies, despite POSCO' s privatization. See Cold-Rolled
Decison Memo a 30-32. Petitioners note that the period of investigation for Cold-Rolled was the
same period of review for thisingtant review, and that the evidence relied upon was verified.

Petitioners dso refute respondents argument that POSCO’ s pricing system is based on
commercia consderations. Petitioners clam that respondents’ based their argument on one specidist
interviewed in the cold-rolled investigation and two antidumping duty investigations. The specidist
interview was aso on the Cold-Ralled record and the Department addressed this same issue and found
that it did not demonstrate that the GOK does not control POSCO.

Petitioners refute respondents’ argument that the Department did not base its preliminary finding
on record evidence. Specificdly, petitioners claim that the respondents ignored the Department’s
finding in Cold-Rolled, where the Department found that the GOK continued to control POSCO’sto
&l inputs of HRC for less than adequate remuneration. Petitioners clam that Cold-Rolled isimportant
for two reasons: (1) it coverstheidentica period of time, and (2) it includes virtudly al of the same
information regarding the GOK’ s ownership and control over POSCO. Furthermore, petitioners refute
that respondents did not offer any evidence to the Department to reject the Cold-Rolled finding nor did
the GOK at verification address thisissue. Petitioners dso clam that the evidence that respondents did
present, proves that any relevant changes did not occur until either very latein, or after, the POR.

Respondents argue that the Department’ s methodology of calculating benefits on sdes of goods
or sarvices for less than adequate remuneration does not prove that POSCO is selling HRC for less
than adequate remuneration as the methodology has inherent distortions. Respondents argue that the
Department must make certain adjustmentsin order to lessen the leve of distortions caused by the
Department’ s methodology. These adjustments include applying duty drawback received on imports
and using a combined monthly-weighted import price, thus utilizing both Inchon’s and Sammi’ s data.
Even after making the gppropriate duty drawback adjustment and usng more complete monthly
benchmark prices, the distortion will not be fully iminated.

Respondents claim that the Department’ s methodology does not examine or measure whether
POSCO actualy charges more or lessfor HRC inputs than foreign suppliers. Respondents assert that
the Department based it's methodology on the final actud payments made by Inchon and Sammi for the
purchase of HRC. This methodology assumes that POSCO knows whether and when its delivered
prices are lower or higher than ddivered prices Inchon and Sammi will pay for their imports. They
clam that the methodology used does not measure the price differences between FOB prices. In
addition, respondents claim that the exchange rate element in the caculation distorts the results and
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makes the calculation less precise. Specificdly, in the caculations the Department corrdates the
exchange rate with the month of purchase, while, the companies use a date much later when the
payments for various charges are recorded in the company’s accounts. Furthermore, respondents
point out that Sammi makes comparisons on a quarterly basis, and converts the current prices on
POSCO's price listsinto U.S. dollar prices based on the exchange rate at the time the andysisis made.
Thisdate is usudly about one month before the beginning of the quarter in which the purchases are
made. See Sammi’s Verification Report Exhibit S-3. Respondents conclude that a*“subsidy” could be
found solely due to changes in the exchange rate.

Respondents claim that another weakness in the Department’ s methodology isthe
inherent assumption that POSCO knows exactly what the find ddlivered import pricesto its customers
will be at the time it setsits prices. While POSCO does have market intelligence, it does not know the
actual FOB or CNF prices being offered to its customers by foreign suppliers. While POSCO's
customers know their needs, and their hierarchy of trade-offs, such as. ddivery times, product qudity,
quantity and prices among various suppliers, they do not know the find cost of the imports at the time
that they agree to those purchases because changes in the exchange rate and other factors, can vary on
a per-ton basis from purchase to purchase.

Lagly, respondents argue that finding a price differentid is not sufficient in determining if a
subsidy exists because POSCO operates in a competitive market where price is an important factor in
winning asale and it should be expected that sometimes POSCO' s prices could be lower than import
prices. Moreover, respondents state that a comparison of Inchon and Sammi’ s purchases of HRC
from POSCO compared to their import purchases during the POR demondtrate that no consistent
underpricing pattern exists for purchases from POSCO. Respondents further state that in fact, for most
months, POSCO' s adjusted prices were higher than the import prices. Respondents state that by
observing the weighted-average prices of both POSCO and import prices, demonstrates a great
degree of volatility from month to month. Respondents sate that this fact should give the Department
pause when drawing conclusions about whether POSCO has a policy of providing a subsidy to Inchon
and Sammi, when POSCO does not have the ability to manipulate prices snce it does not know what
the actua import prices are.

Respondents performed a yearly-weighted average comparison and found that performing the
cdculaionsin this manner actudly mitigated some of the inherit cdculation digtortions they mentioned
above. They cdam this finding demondrates that there is not, and cannot be, a pricing policy employed
by POSCO aimed at providing inputs to its customers at prices that are less than adequate
remuneration.

The Department’ s Position

In response to respondents’ argument that, based on Nails from Korea, we should find that
POSCO has full control over its pricing system, we disagree because there have been numerous
determinations that have been issued subsequent to Nails from Korea that affirm the Department’s
decision that POSCO isnot in full control over its pricing sysem. See e.g., Sheet and Strip, CTL
Pate, H-Beams and 1999 Sheet and Strip.




Respondents have dso argued that merely finding a price differentid is not sufficient in
determining whether a subsidy exists. We disagree with respondents on the grounds thet they are
attempting to add a criteria of control into the Department's adequacy of remuneration regulations. In
the case of government provision of goods or services, 19 CFR 351.511 of the Department's
regulationsis clear. Paragraph (a) states that where goods or services are provided by a government, a
"benefit exigts to the extent that such goods or services are provided for less than adequate
remuneration.” See 19 CFR 351.511(a). The regulation further states that the Department will
"measure the adequacy of remuneration by comparing the government price for the good or serviceto a
market determined price for the good or service. . ." See 19 CFR 351.311(b). In other words, once
the Department has determined that the government has provided a good or service, the regulations
direct the Department to conduct a price comparison using market-determined transactions. We note
that the Department has found that POSCO was government-owned and operated under government
control during the POR. For further discussion see Comment 9: GOK's control of POSCO. Thus, we
have determined that POSCO was, in effect, a government entity during the POR. Having found that
POSCO acted as a government entity during the POR, we find that 19 CFR 351.511 gpplies without
having to address the additiond criteria suggested by respondents.

For aresponse to the methodological issues raised by respondents, see Comment 13:
Adjustments to Import Prices.

Comment 12: POSCO’s purchase of Sammi’s Changwon Facility for Morethan Adequate
Remuneration

Petitioners argue that record evidence in the ingtant review affirms the Department’ s origina
finding that the GOK through POSCO provided a coutervailable subsidy to Sammi by purchasing
Sammi’ s Changwon Pipe & Bar Facility (Changwon) for more than adequate remuneration. Petitioners
point to Sammi’ s Verification Report at 2, where the Department reported that Sammi sold it’s pipe
and bar facility “to raise cadh” for itsfinancid difficulties. Petitioners dso dress that Sammi admitted
that norma vauation procedures were not followed. Where most va uations and negotiations take from
ax monthsto a year, the Changwon vauation only took two months. Petitioners affirm the
Department’ s origind finding that POSCO' s purchase of Sammi did not make good economic sense.
See 64 FR 30642.

In respondents case briefs, they stress the fact that in the origind investigation, the Department
caculated a countervailable subsidy rate for this program based on adverse facts available, because
Sammi was not able to participate. Respondents distinguish the current review from the origina
investigation by having verified evidence on the record of this adminidrative review. Specificdly,
POSCO received physicd assets from Sammi and paid an amount established in appraisals, and
therefore, respondents urge the Department to discontinue finding that the entire purchase amount of the
Changwon facility was a grant from POSCO to Sammi.

Respondents discuss the commercid nature of the sale and purchase of the Changwon Facility,
thus refuting the Department’ s previous finding that Sammi received a countervailable subsdy.
Respondents contend that the process by which POSCO purchased the Changwon Factility was
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commercia in nature. For instance, both parties executed aletter of intent (LOI) of the purchase of the
Changwon facility, U.S. and Canadian subsidiares, and both hired independent accounting and
appraisal firms to prepare reports on the value of assets. Next, the parties executed aBasic
Agreement, under which POSCO would purchase Sammi’ s Changwon facility, U.S. and Canadian
subsdiaries; however, POSCO subsequently notified Sammi that it would not purchase the U.S. and
Canadian subsidiaries. Once POSCO decided not to purchase the subsidiaries, a Purchase Agreement
was executed three days later and listed the amount that POSCO would pay, 719.4 hillion won, plus
VAT. See Sammi Verification Report a 2. The Department aso noted that the Purchase Agreement
provided that the purchase amount would be adjusted based on the results of the find vauation reports.
Id.

Petitioners refute respondents claim that the purchase of the Changwon facility was a
commercia transaction. Firdt, petitioners point out that the entire process, from the LOI to the
Purchase Agreement took only two months, rather than the typical 6 monthsto ayear that it takesto
normally complete valuation and negotiations of a plant. Petitioners claim that the vauation studies
were a0 effected by being prepared under tight time congtraints. Petitioners cite to the fact that the
Purchase Agreement was signed based on the interim vauations rather than the final vauations as
evidence that the purchase did not occur under commercid considerations.

Respondents cite to Sammi’ s Verification Report at 2 and Sammi questionnaire response
Exhibit K-7, where they explain that the Purchase Agreement provided the terms and payments that
POSCO would make:  advance, interim and baance payments. Respondents point out that in the fina
payment, POSCO and Sammi dtered the amount to be paid to take into account Sammi’ s outstanding
account receivables (A/R) to POSCO. In effect, POSCO canceled Sammi’ s outstanding A/R by
lowering the find payment for the Changwon facility by the amount owed to POSCO. Thistransaction
changed the form of payment, but not the amount. Sammi filed for bankruptcy and came under the
protection of the court receiver the day after the final payment was made.

Respondents contend that the valuation gppraisas that both POSCO and Sammi conducted
were completed by independent consulting agencies. POSCO hired Santong Accountign and Daehan
Appraisd and Sammi hired Ahnkun Accounting and Jungil Appraisd firms. The gppraisd firms
submitted their interim valuations on January 23, 1997. See Sammi December 20, 2001 questionnaire
response, Exhibits K-3 through K-5, and August 19, 2002 supplementa questionnaire response,
Exhibitk-31. POSCO's appraisers vaued the Changwon Facility at alower amount than that of
Sammi’ s gppraisers, and the Santong vauation ultimately served as the basisfor theinitia Purchase
Agreement. The Purchase Agreement included the Santong va ue plus the agreed vaue of technology,
which st the purchase price at 719.4 billion won plus VAT; however, the fina price wasto be
adjusted based on the fina va uation reports that were to be prepared subsequent to the Purchase
Agreement. Respondents further note that this purchase price, did not include a vaue for goodwill,
ligbilities or provide for workers, it only covered the value of the assets. See Sammi’ s Verification
Report at 2. Thefind vauation amount asissued by Santong Accounting firm, POSCO’s appraiser,
was lower than the previoudy determined amount of 719.4 billion. This lower amount included the find
agreement price for technology.

Petitioners take issue with the va uation studies, they claim that the god of the sudieswasto
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determine the market price, while in fact, the sudies did not consider conditions of the market.
Specificaly, petitioners claim that Sammi conceded that the va uations “ did not take into account the
over-supply market stuation.” See Sammi’s August 19, 2002 supplementa questionnaire response at
11. Petitioners point out that absence of market conditions eement in the valuation report demonstrates
serious weeknesses and flaws in the studies.

Respondents submit thet the litigation surrounding the purchase of the Changwon facility
demondtrates that the commercia nature of the purchase. They claim the litigation is based on the fact
that neither POSCO, nor Sammi agreed on the purchase price of the facility and asthey are not able to
make an agreement, they have taken the issue to the courts. Respondents point out that to date, both
parties have filed claims and counterclaims affecting the price of the of the facility.

Petitioners disagree with respondents conclusion that snce POSCO and Sammi arein litigation
then the purchase of the facility was anorma commercia transaction. Petitioner counter that
respondents point actualy signals that the transaction was too hurried and that these business issues
would have been resolved in the course of anorma business transaction.

Respondents stress that POSCO' s purchase of Sammi’ s Changwon Fecility was commercia in
nature and did not provide a countervailable benefit to Sammi. In fact, respondents argue thet it was
Sammi’s lack of leverage that resulted in it getting lessthan it vaued its asset. Sammi’s Verification
Report a 3. Also, the fact that parties are in litigation over the purchase price of the facility confirm that
both parties are and were acting in their best interest, in acommercid interest, to obtain the best
possible ded for their investment.

Respondents argue that the Department should not continue to baseit’s decison on the facts
relied upon in the origind investigation. In particular, respondents take issue with the fact that the
Department relied upon: newspaper articles containing statements by POSCO’ s chairman and a
December 1998 report published by the Board of Audit and Inspection (BAI). Respondents avouch
that this information does not demondtrate that POSCO’ s decision to purchase Sammi’s Changwon
facility was based upon political pressure, aswas cited to in the origind investigation. Furthermore, the
Department reviewed Sammi’ s operating performance as additiond evidence, finding that Sammi was
operating at less than 60 percent of its capacity and that it had not shown a profit snce 1991. See
Sheet and Strip, 64 FR 30643. Respondents assert that this argument isirrelevant, becasue POSCO
did not purchase Sammi, rather it purchased assets of Sammi. Therefore, concluding that Sammi
wasn't operating at full capacity or was not making a profit is not relevant when determining the vaue of
a specific asset, such asthe Changwon facility. Next, regarding the BAI report where the Department
cited that “POSCO failed to follow its own interna regulations regarding new investments when making
the investment decision to purchase Sammi; and that, overdl the purchase of Sammi did not make good
economic sense’ does not provide anything more than a criticism that POSCO deviated from its own
interna regulations regarding new investments. Respondents advance that the purchase price was
based upon third party vauation gppraisas and that while POSCO may have deviated from its normal
interna regulations, it does not demondtrate that POSCO’ s decision to purchase the Changwon facility
was abad decision or apressured one. Additiondly, the BAI’s conclusion that the purchase did not
make good economic sense, is merely speculation and wrong, concludes respondents. They aso point
out that the { BAI} “failed to confirm the dleged peddling of influence by members of the former
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governing Grand National Party (GNP) in POSCO’ stakeover. . .” Thus, the BAl was unable to
uncover any evidence that the GOK pressured POSCO into purchasing Sammi’s Changwon facility.

Petitioners dso disagree with respondents claim that the facts of the origind investigation are
irrdlevant. In fact, petitioners ate that the origind analyss and its facts represent the foundation which
the Department should use to eva uate the purchase in the current review. Furthermore, petitioners
dress that none of the evidence on the record “ casts doubt” on the Department’ s origina finding, rather
the additiona information supportsit. Petitioners disagree with respondents arguement that one of the
newspaper articles relied upon, which quoted POSCO’ s chairman as stating that the purchase of
Sammi’ s pipe and bar facility was a mistake founded upon outside political pressure, did not
demonstrate acknowledgement of pressure, rather it demonstrated that the current Chairman wanted to
distance himsdlf from the “then” current Chairman. Petitioners submit that the fact that, at the time of
the quote, the Chairman was not the decision-maker, thus putting him in a better pogtion to criticize the
transaction. Petitioners explain that the Department relied upon information gethered from POSCO, a
participant to the investigation. In addition to the newspaper articles, petitioners assert thet the
Department dso andyzed “internd proprietary documents of POSCO.” See Sheet and Strip, 64 FR
30643. Countering respondents argument that the Department’ s position should not have relied upon
the BAI report, petitioners defend the credibility of the report because it reflects the findings of a
government auditor. (Petitioner rebuttal briefs, 19). Petitioners clam that the report highlights the
failings of independent vauations, in particular, quoting the report, “{t} he BAI stated that at the time of
the purchase of the Changwon plant, there was both oversupply and overproduction in the speciaty
ded indudry.” Id. Petitioners aso find that respondents argument that the BAI report did not
conclude that there was government influence-peddling in POSCO' s purchase of the facility and
therefore, does not support the Department’ s conclusion of government interference, is misguided.
Firdt, petitioners note that this report was included in the evidence relied upon for the find determination
in the origind investigation. Second, the report discussed the fundamenta problems with POSCO's
purchase of Sammi’sfacility. Third, POSCO was an active participant in the investigation, and even at
that time was unable to judtify the company’ s decision to purchase Changwon.

Ladtly, petitioners argue that the Department’ s finding was only margindly based on adverse
factsavalable. Inthe origind investigation, POSCO officias sated that Sammi was trying to sdll the
plant to other steel companies, and as adverse facts available, the Department assumed that absent
POSCO’s purchase, the facility would not have been sold to another commerciad investor. However,
petitioners claim that Sammi confirmed that POSCO was the only potentid purchaser of the facility. In
fact, petitioners contend that Sammi has provided the only missing piece to the puzzle, of whether or
not there were other interested investors in the facility, barring that informetion, al other evidenceis
appropriate and reliable.

Respondents disagree with petitioners pre-preliminary comments that the Department should
not revigt the prior finding absent new factud information and Sammi has not presented anything that
ether challenges or casts subgtantia doubt on the previous finding. Respondents fully disagree, and
reingtate the arguments made in their case briefs regarding the voluminous information that Sammi has
provided during the course of thisreview. Respondents reiterate how the origina decision was based
on adverse facts available, and it has no probative value. Moreover, respondents refute petitioners
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argument that the Department should not revidt the origind decision by citing Grain-Oriented Stedl from
Italy, because the factsin Grain-Oriented Stedl from Italy, are distinctively different. Specificdly,
respondents assert that the decision in Grain-Oriented Sted from Italy, was based on verified record
evidence and the respondent in that case did not present any new information; whereas, in the decision
of Sheet and Strip, the finding was based on adverse facts avallable. See Grain-Oriented Stedl from
Ity Decison Memo page 11. Respondents aso disagree with petitioners interpretation of PPG Indus.
Inc. V. United States. Respondents explain that in that case, the Federa Circuit was reviewing the
propriety of the Department’ s practice of “not reinvestigating a program determined not to be
countervailable unless the petitioner presents new evidence justifying reconsideration of aprior finding.”
PPG Indus. Inc., 978 F.2d at 1242. Respondents claim that thisis the opposite of the current
gtuation, asit isthe petitioners that are asking not to reinvestigate a previous finding. In addition, that
case was not based on adverse facts available.

Respondents reiterated two main points from their case briefs. Firdt, the BAI report was
unable to uncover any evidence that the GOK pressured POSCO into purchasing Sammi’ s Changwon
Fecility. Second, the POSCO officid quoted as saying that POSCO’ s decision to purchase Sammi
“transcends economic merit” aso stated in the next sentence “POSCO plansto restructure the
Changwon plant and turn a profit in about four years.” Respondents point out that the BAI's
speculation was wrong and that the Changwon facility became profitable less than two years after its
purchase and has been profitable every year snce 1999. They claim that this confirms POSCO’s
decision to purchase the facility was based on sound economic principles.

Respondents a so refute petitioners point that the Department reviewed POSCO' s vauation
gudiesin the origind investigation and that the Department did not find these studies to be persuasive
evidence that the transaction was a commercid transaction. Respondents state that nowhere in the
origina determination did the Department state that it did not find the vauation studies to be persuasive
that the transaction was not commercid in nature. Rather, respondents point out that in Sheet and
Strip, the Department stated that it relied upon “information gathered from POSCO, the GOK,
information provided in the petition, and from public documents regarding POSCO' s purchase of
Sammi which have been placed on the record of thisinvestigation” and did not rely on the valuation
Sudies. See Sheet and Strip, 64 FR 30643.

Respondents aso dispute petitioners comment that the on-going litigation between POSCO
and Sammi over the find purchase price does not mitigate the evidence that the purchase of the facility
was a countervailable subsidy, by arguing the exact opposite. They argue that it is the fact that the two
parties are in litigation, that the transaction was transparent and subject to commercid law.

Respondents argue that petitioners focus on Sammi facing financid difficulties and that
attempting to avoid bankruptcy by sdlling the Changwon does not support petitioners view that
POSCO paid more than adequate remuneration for the facility. Rather, Sammi’ s financid difficulties
placed it in a bad negotiating position and dlowed POSCO to have leverage in usng amore
advantageous depreciation methodol ogy, thus alowing POSCO to pay less than what it would have if
Sammi had been in a better financid postion. See Sammi’s Verification Report 3. In addition,
POSCO attempted to useits position to get Sammi to accept a price reduction of the facility by the
amount of Sammi’ s outstanding A/Rs. Respondents aso argue that the fact that POSCO was the only
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potentid buyer for its facility, does not prove that the sdle was not commercid in nature. Respondents
clam that it is because Sammi desperately needed cash that it was commercidly reasonable to sl to
POSCO rather than go through alengthy bidding process. Also, they assert that by using vauation
gppraisas rather than an open bidding process does not demongtrate that the transaction was not
commercid.

The Department’ s Position:

The Department has determined to rescind this adminigtrative review with respect to Sammi.
For further discussion, see Comment 1: Rescisson of Sammi for the Find Results. Because the
comments summarized above specificaly address an issue which pertains solely to Sammi, the
Department is not examining thisissue in the ingtant review.

Comment 13: Adjustmentsto Import Prices

Respondents assart thet if the Department continues to find that POSCO sdls HRC for less
than adequate remuneration then it should make gppropriate adjustments to the import prices, used as
the benchmark, in the fina results calculations. Respondents contend that the Department should
recognize that Korean companies can receive duty drawback on amgority of import duties paid; and
therefore, the Department should adjust the import price to take into account the amount of duty
drawback recelved. Respondents further note that both Inchon and Sammi factor in the amount of duty
drawback they will receive when determining to import HRC. Specificaly, the Department should
adjust downward the import duty-inclusive prices to reflect the net prices paid on imports, asit didin
Cold-Rolled. See Cold-Rolled Decison Memo_at 34.

Respondents suggest that the Department use import prices from both Inchon and Sammi to
cdculate the benchmark prices. They dtate that the Department should use combined monthly
welghted-average import prices from both Inchon and Sammi to create the most reliable market-based
benchmark. By using combined prices, the Department will have benchmark prices for dl months
during the POR. Furthermore, respondents point out that in the Preiminary Results, the Department
was unable to compare monthly delivered weighted-average import prices to monthly weighted-
average prices from POSCO asit had done in Sheet and Strip, as there was alack of compete monthly
or quarterly data on the record. See 67 FR 57403. For the preliminary calculations, the Department
determined that “it is more gppropriate to only compare pricesin the months in which Inchon had both
domestic and import purchases. .. .” 1d. Respondents claim that by using a price based on both
Inchon and Sammi data, verified data, the distortion that occurred in the preliminary caculaions would
be avoided. Respondents also contend that using combined pricesis consstent with the regulatory
hierarchy in section 351.511(a)(2) of the Department’ s regulations. Moreover, the combined import
data meets the regulatory standard because it is based on “ observed market prices’ for HRC in Korea
from private suppliers located outside the country.

In addition, respondents note that the Department correctly characterized certain adjustments
to be made to the HRC dlowing for factor comparability; however, it did not do so for one specific
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adjustment. The Department stated in the Prdliminary Results that it would adjust for different edge
finishes so that al purchases can be compared as equivaent to dit-edge base prices; however the
Department subtracted the amount of the negative mill edge extra from mill-edge products instead of
adding that amount to the price of mill-edge productsin order to create comparability with dit-edge
products. See 67 FR 57403. Respondents assert that, instead of eliminating the difference between
dit-edge and mill-edge, the Department actudly doubled the differentid.

Petitioners disagree with respondents’ suggestion of calculating a benchmark price by using
combined weighted-average import prices from both Inchon and Sammi. While respondents claim that
by using a combined benchmark, the find calculations will be less distorted, petitioners clam that by
using a combined benchmark more distortion to the calculation will occur. Petitioners point out that the
adminidrative review ison an individud firm and that, in accordance with the Department’ s regulations
and practice, the Department conducts a company-specific investigation, determining any
countervailable subsidies to a specific company. Petitioners claim that respondents’ cite to Canadian
Lumber as precedent where the Department used industry data as benchmark data, is misplaced as the
Lumber Investigation was an aggregate case and this review is company-specific. See Notice of Find
Affirmative Countervailing Duty Determination: Certain Softwood Lumber Products from Canada, 67
FR 15545 (April 2, 2002) (Canadian Lumber) and accompanying |ssues and Decision Memorandum
(March 21, 2002) (Canadian Lumber Decison Memo)

In addition, petitioners note that section 351.511(a)(2)(ii) of the regulations, directsthe
Department to determine the adequacy of remuneration “in relation to prevailing market conditions’
which include “price, qudity, availability, marketability, transportation, and other condition of purchase
or sae” Petitioners speak specifically to the clause “ other condition{ s} of purchase or sal€” astaking
into account the different business relationship between producers in a given industry, thus concluding
that the relationships that Sammi and Inchon have with their suppliers (POSCO and others) of HRC
could affect the prices and terms. Therefore, making a comparison between Inchon and Sammi’s
pricesis problemdtic. Petitioners claim that information on the record of the current review
demondtrates that there are differences between the relationship that Inchon and Sammi have with their
suppliers. For ingtance, Sammi has cultivated relationships with foreign suppliers dl over the world,
while a the sametimeisinvolved in litigation with POSCO. Also, while Sammi only purchases HRC
from POSCO, Inchon purchases other inputs. Petitioners maintain that these ditinctive relationships
affect the comparability of Inchon’s and Sammi’ s purchases. In addition, petitioners clam that the two
companies purchased different quantity amounts and received different duty drawback percentages,
thus making a price comparison ingppropriate.

Not only would using a combined import price distort the data, it contradicts the statute and the
Department’ s regulations, clams petitioners. They further direct the Department to only compare
actua transactions of the subject producer to determine the benefit from this countervailable subsidy for
the find results.

The Department’ s Position:

We agree with respondents thet, in calculating this program’s subsidy rate, we should adjust
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for the drawback of import duties. Thisis congstent with section 771(5)(E)(iv) of the Act, which states
that the adequacy of remuneration will be determined in relation to prevailing market conditions,
including price, qudity, availability, marketability, transportation, and other conditions of purchase of
sde. The avallability and use of duty drawback in Koreais acondition of sdein Korea. Importsinto
Korea, which are subsequently exported are entitled to duty drawback. We verified that both Inchon
received a portion of the import dutieswhich are paid. In caculating a benefit, the god is to derive net
prices paid by Inchon for purchases from POSCO and import purchases from foreign suppliersin

order to make an appropriate comparison. We therefore find it necessary to apply this adjustment to
the import price to account for that portion of the import duties which are refunded (or drawn back).

We dso agree with respondents, that the Department inadvertently subtracted out a mill-edge
adjustment rather than adding it. For the fina results the Department has corrected this error.

While, respondents are correct that using a combined rate would fill in any gaps, petitioners
clam that using a combined price would cause further distortions. Specifically, petitioners note that
Inchon and Sammi have different relationships with both POSCO and their foreign supplier, thus
making the prices that Sammi pays inappropriate cross-over benchmarks. The Department disagrees
with respondents that we should use both Inchon’s and Sammi’ s import prices to measure the benefit
for Inchon under this program. Firgt the Department is finding that 1nchon and Sammi were not cross-
owned during the POR, and, therefore, are not the same entity for purposes of caculations of subsidy
benefits. Further, we disagree that it would be gppropriate to use Sammi’ s pricing data, because the
prices necessarily reflect contracts negotiated by Sammi and those terms and conditions are not
gpplicable to Inchon. Thus, for purposes of the find caculations, the Department has not combined
Sammi’ s and Inchon’simport pricing data.
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Recommendation

Based on our analysis of the comments recelved, we recommend adopting al of the above positions. I
these recommendations are accepted, we will publish the fina results of review and the fina net subsidy
rates for the reviewed producers/exporters of the subject merchandise in the Federa Regider.

Agree Disagree

Joseph A. Spetrini
Acting Assstant Secretary
for Import Administration

Date
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