FINAL RESULTSOF DETERMINATION PURSUANT TO COURT REMAND

Alloy Piping Products, Inc., Flowline Divison, Markovitz Enterprises, Inc., Gerlin, Inc., and Taylor
Forge Stainless Inc., v. United States of Americaand the U.S. Department of Commerce

Sip Op. 04-134, Consol. Court No. 02-00124 (CIT October 28, 2004)
SUMMARY
On October 28, 2004, the United States Court of Internationa Trade (“the Court”) issued an

order in Alloy Piping Products, Inc., Flowline Divison, Markovitz Enterprises, Inc., Gerlin, Inc., and

Taylor Forge Stainless Inc..v. United States of America and the United States Department of

Commerce Slip Op. 04-134, Consol. Court No. 02-00124 (“Remand”). The Court remanded part of
the case to the Department of Commerce (“the Department”) and requested that the Department
reopen the record, seek additiond relevant information regarding employee bonuses, and recaculate
the generd and adminigrative (*G&A”) expenses of Ta Chen Stainless Sted Pipe, Ltd. (“Ta Chen”).
The Court aso directed the Department to reconsider TaChen’'s U.S. indirect sdlling expenses.

We have re-examined the record for the June 1, 1999, through May 31, 2000, administrative
review period, and addressed the remanded issues in accordance with the Court’s October 28, 2004,
order. With respect to Ta Chen’'s G& A expenses, the Department reopened the record and sought
additiona information from Ta Chen regarding its employee bonuses and has reca culated the
company’s G& A expenses to include bonus payments to employees as compensation expensesin the
G&A cdculation.

The Department also reconsidered Ta Chen’'s U.S. indirect selling expenses. Upon re-

examination of the record, the Department has found that it correctly consdered dl of TaChen's



indirect salling expenses for fiscd year 1999. Inits Find Results,* the Department relied upon Ta
Chen’s compuiterized sdes file which contained only its operating expenses. The operating expenses
do not include Ta Chen' sfinancing expenses? After re-examining the record and considering the
comments received regarding the Draft Results.® the Department has determined that had it included Ta
Chen’ s financing expenses (interest expenses) in the U.S. indirect salling expenses cdculation, it would
have double-counted these interest expenses asthey are aready accounted for in the imputed inventory
and credit cogts. Therefore, the Department has not revised Ta Chen’'s U.S. indirect selling expense
cdculation to include Ta Chen' s financing expenses with Ta Chen' s operating expenses.
BACKGROUND

On December 21, 2001, the Department published its Find Results. This adminidrative review
covered the period of review (“POR”) June 1, 1999, through May 31, 2000. Both Ta Chen and the
Petitioners’ contested various aspects of the Find Resullts.

On October 28, 2004, the Court issued its opinion and remanded the following two parts of the

Find Resultsto the Department for reconsideration:

1 See Natice of Find Results of Antidumping Adminigtrative Review: Certain Stainless Sted
Butt-Weld Pipe Fittings From Taiwan and accompanying |ssues and Decison Memorandum, 66 FR
65899, 65900 (December 21, 2001) (“Find Results’)

2 See Remand, at 31, Plaintiff’s Rule 56.2 Motion For Judgment on the Agency Record, at 40
(September 20, 2002) (“Petitioners Mation’).

3 See Letter from Alex Villanueva, Program Manager, to Interested Parties Regarding Remand
Determination in the Adminigrative Review of Cartain Stainless Sted Butt-Weld Pipe Fittings from
Tawan, dated January 27, 2005 (“Draft Results’).

4 Alloy Piping Products, Inc., Flowline Division, Markovitz Enterprises, Inc., Gerlin, Inc., and
Taylor Forge Stainless Inc., (“Petitioners’).



(2) With respect to the Department’ s calculation of Ta Chen's G& A expenses, the Court
ingtructed the Department to reopen the record, seek additional relevant information regarding
employee bonuses, and recaculate the G& A expenses of Ta Chen. Specificdly, the Court instructed
the Department to consder the employee bonuses distributed directly from shareholders' equity, and
paid by the company to its employees and management in its recalculation of the G& A expenses.

(2) With respect to the issue concerning indirect sdalling expenses, the Court ordered the
Department to reconsider the indirect selling expenses submitted by Ta Chen, and to account for al of
TaChen'sU.S. sdling expenses incurred during fisca year 1999.

On January 27, 2005, the Department issued a draft remand determination to the parties for
comment. See Draft Results.

DISCUSSION

In its remand to the Department, the Court instructed the Department to reopen the record,
seek additiona relevant information regarding employee bonuses, and recalculate the G& A expenses of
TaChen aswell asreconsder TaChen's U.S. indirect selling expenses. As discussed more fully
bel ow, the Department has recalculated the G& A expenses for Ta Chen to include bonuses made to
employees as well as bonuses made to directors and supervisors. The Department aso reviewed both
TaChen's U.S. operating expenses and its U.S. financing expenses and has not made any changes with

regards to the indirect sdlling expenses caculated in the Find Results.

1. The Department hasreopened therecord, has sought additional relevant information



regarding employee bonuses, and hasrecalculated Ta Chen’s G& A expenses.
In accordance with the Court’ s ingtructions, the Department requested from Ta Chen
information regarding its change in stockholder’ s equity with regard to employee bonuses as they

gppeared in Attachment 23 of its April 6, 2001, submission. See TaChen's April 6, 2001, submission,

Attachment 23, Pub.Doc. No. 15, Prop. Doc. No. 48. Specifically, the Department sought
information regarding Ta Chen’s accounting of its employee bonuses and the relevance of these
bonuses to the G& A calculation origindly submitted by Ta Chen on December 10, 2004. The
Department also asked Ta Chen to explain why it did not include these employee bonuses in the
caculation of TaChen's G& A expenses during thisreview. In addition, the Department requested that
Ta Chen re-submit its cost of production and constructed value data to include the *“bonuses to
employees-cash” and “bonuses to employees-stock” expenses as they appeared in the Statement of

Changes in Stockholder’ s Equity for fiscal year 1999. See The Department’ s December 10, 2004,

supplementd questionnaire.

On December 17, 2004, Ta Chen responded to the Department’ s request for information. Ta

Chen explained that the Taiwan Incorporation Act alows Ta Chen to pay bonuses to employees by

distributing part of the company’ s retained earnings. See Ta Chen's December 17. 2004, submission,
at 1. TaChen explained that because it regards these expenses as retained earnings, it did not report

these expenses in the cost of production reported to the Department. See Ta Chen’'s December 17,

2004, submisson a 2. The information provided by Ta Chen unequivocdly demondratesthat Ta

Chen paid employee bonuses from the stockholder’ s equity. See Ta Chen’s December 17, 2004,

submisson at 1 and Exhibit C.



Although Ta Chen’s assertions may be correct regarding its accounting of these expenses, in
past cases the Department has determined that it is distortive not to include the cost of bonusesin the
cost of production for dumping purposes. Specifically, the Department has noted that the U.S.
Generally Accepted Accounting Principles (*GAAP”) requires employee bonuses to be reported as an
expense on the income stlatement and not as a deduction from retained earnings on the balance sheet.

See Natice of Find Determination of Sdes at Less Than Fair Vaue: Static Random Access Memory

Semiconductors from Taiwan, 63 FR 8909, 8922 (Comment 8) (February 23, 1998) (“Taiwan

Semiconductors’). In order to avoid a digtortion of the dumping margin caculation in Taiwan

Semiconductors, the Department increased the cost of production and constructed value data by
including these bonus payments. 1d. Similarly, in these find results we are increasing Ta Chen's G& A
expenses by the amount paid for employee bonuses.

Additiondly, the Department will be including in its G& A cdculaion, anounts Ta Chen paid to
supervisors and directors.®> While the Court only directed the Department to seek additiond relevant
information concerning employee bonuses, the Department, upon further review of both Attachment 23

of TaChen's April 6, 2001, submisson and Exhibit D of TaChen's December 17, 2004, submission,

discovered additiona line items that reflect bonuses paid to Ta Chen's supervisors and directors. See

TaChen's April 6, 2001, submission, Attachment 23, Pub. Doc. No. 15, Prop. Doc. No. 48. Since

the Department was not previoudy aware that bonus payments had been made to supervisors or

directors, it did not specificaly request Ta Chen to submit thisinformation in its December 10, 2004,

5 While the Department was not specificaly instructed to include bonuses to
directorg/supervisors by the Court, inclusion of these amounts is consistent with the statutory intent that
margins be caculated as accurately as possible.



request for additional information. See The Department’s December 10, 2004, supplemental

quedtionnaire. However, thisinformation was previoudy placed on the record by Ta Chen during the

adminidrative review proceeding. See Ta Chen’'s December 17, 2004, submission, & Exhibit D; Ta

Chen's April 6, 2001, submission, Attachment 23, Pub. Doc. No. 15, Prop. Doc. No. 48.

In addition to including bonuses paid to employess, it is aso the Department’ s practice to
include bonuses paid to directors and supervisorsin the caculation of the cost of production and

condructed vaue. Specificdly, in its Notice of Find Determination of Sdes at Less Than Fair Vaue

Dynamic Random Access Memory Semiconductors of One Megabit and Above (“DRAMS’) from

Tawan, 64 FR 56803, 56321 at Comment 13 (October 19, 1999) (“DRAMS from Taiwar’), the
Department found that bonuses paid to directors, employees and supervisors should be included in the
caculation of the cogt of production and congructed value.  Accordingly, in these find results, the
Department aso included bonus payments to directors and supervisorsin Ta Chen's G& A cdculation.®

Upon consideration of Ta Chen’s December 17, 2004, submission we find that the G&A ratio

cdculation should be[ * * * ], which includes information related to employee bonuses, aswell as

bonuses to Ta Chen's directors and supervisors.’

6 See DRAMS From Taiwan, a Comment 13.

" The Department used this information on bonuses to directors and supervisors, which wasin
the amount of [***] NTD in thousands, and added it to the employees bonuses. The Department next
used that amount, [***] NTD in thousands and added it to the totad G&A expense of [***] NTD in
thousands for the fiscal year ending on October 31, 2004. The Department then divided [***] NTD in
thousands by the total cost of goods sold for al products for the year ending on October 31, 2004, to
derive the revised [***] figure for G&A. We note that based on the information provided by Ta Chen
inits December 17, 2004, submission and areview of attachment 23 of Ta Chen’s April 21, 2001,
submission, Ta Chen payment of bonuses to employees-stock was[***]. Therefore, we have not
included an amount for bonuses to employees-stock in our G& A expense recal culation.
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INTERESTED PARTIES COMMENTS

Comment 1. The Department’s calculation of G& A expenses should include bonus payments
paid to both employees and director s/supervisors.

In the Department’ s Draft Results, the Department calculated Ta Chen's G& A expenses using
bonus payments made to both employees and directors/supervisors. The Petitioners concur with this
cdculation. While the Court only specified that employees bonus payments from stockholders' equity
should be included in TaChen's G& A expenses, the Petitioners agree with the Department’ s decison
to include al bonuses paid, whether to employees or to directors/supervisors in caculating the
company’s G& A expenses. Petitioners agree that the Department’ s actions were entirely consistent
with the case precedent cited by the Department, and that excluding any bonuses paid to employees
and directors/supervisors would be distortive. Furthermore, Petitioners provide judicia precedent® and
date that the Department’ s fundamenta obligation to caculate the most accurate dumping margins
possible encourage actions like that taken by the Department in calculating Ta Chen's G& A expenses,
i.e., including bonus payments made to both employees and directors/supervisors.

Ta Chen did not comment on thisissue.

Department’s Position:

The Department agrees with Petitioners that its calculation of Ta Chen's G& A expenses should

include both bonus payments made to employees as well as those made to directors/supervisors.

2. The Department hasreconsidered Ta Chen’s U.S. Indirect Selling Expenses

8 Examples of cases cited by the Petitionersinclude: Gilmore Stedl v. United States, 585 F.
Supp. 670, 674 (CIT 1984); Koyo Seiko Co., Ltd. v. United States, 746 F. Supp. 1108, 1110-1
(CIT 1990); and Serampore Industries Pvt. Ltd. v. United States Department of Commerce, 696 F.
Supp. 665, 673 (CIT 1988).




The Court concurred with the Petitioners argument regarding the Department’ s calculation of
indirect selling expenses, noting that it gppears “that the agency took that year’ s interest expense only
for TCI operations (and not for financing) into account.” See Remand, a 31. The Court further
agreed that “the U.S. indirect selling expenses submitted by Ta Chen were wrong and should be

corrected.” 1d. Citing Petitioners Mation, at 40. Accordingly, the Court directed the Department to

reconsder dl of TaChen'sindirect sdling expenses. 1d. at 36.

In our Draft Results, we reconsdered Ta Chen’'s U.S. indirect sdlling expenses and initidly
agreed that Ta Chen’s U.S. indirect sdlling expenses of [ * * * | percent should beincreased by Ta
Chen’ sfinancing expenses (interest expenses). See Draft Results at 7-8. Therefore, we added this
financing expense ([ * * * ] percent) to Ta Chen’sreported U.S. indirect salling expenses ([ * * * ]
percent).

On January 27, 2005, the Department provided Ta Chen and Petitioners with the Draft Results
and requested that parties submit comments on its Draft Results by February 1, 2005. On February 1,
2005, Ta Chen submitted comments on the Draft Results’ and argued that the Department double-
counted interest costs by adding them to the overal constructed export price (* CEP’) deduction for
indirect sdling expenses while aso deducting them from CEP as imputed inventory and credit codts.

Upon further review of the record and Ta Chen’s comments, ' the Department concurs with Ta Chen's

° Ptitioners also submitted comments on February 1, 2005, agresing with the Department’s
findings from the Draft Results. With regard to the caculation of Ta Chen’s U.S. indirect sdlling
expenses, Petitioners agreed with the Department’ s Draft Results, which are addressed below.

10 Ta Chen argues that the Department double counted costs by including both imputed and
actud interest in the Department’ s caculation of Ta Chen’s dumping margin. Ta Chen notes that both
the Department and the Court have previoudy recognized such double counting asimpermissible and
that the Department has even told the Court that by considering actud interest cogts, it should not
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reasoning that in our Draft Results, we double-counted interest expenses by adding interest expensesin
the calculation of Ta Chen'simputed indirect selling expenses because these expenses were dready

accounted for in Ta Chen’sinventory and credit expenses. See Ta Chen's Section B, C, and D

Quedtionnaire Response, dated December 26, 2000, page 25 and Exhibit 11 (inventory expenses) and

page 21 and Exhibit 24 (credit expenses) and 11, Pub. Doc. 22, Prop. Doc. 4. Incduding TaChen's
financing expenses (interest expenses) with Ta Chen's operating expenses would result in double-
counting of interest and, thus, would not render a more accurate dumping margin as explained below.

In their brief to the Court, Petitioners suggest that the Department’ s Finad Results indicate that
the Department did not include financid expensesin the caculation of Ta Chen's U.S. indirect sdlling
expense. Specificdly, Petitioners stated:

Inthe find results, the Department stated that “{ b} ecause the Department isusing fisca

year 1999 financid data asthe bass for U.S. indirect sdling expenses, weareusng Ta

Chen's fiscd year 1999 expense” Thus, the Depatment believed that the U.S.

indirect sdlling expenses reported by Ta Chen inits computerized U.S. file reflected

both operating and financid expenses of TCI,{ Ta Chen Internationd} as reflected in

TCI's 1999 financid statements.!* {emphasis added}

Responding to Petitioners argument, the Court agreed that it appeared that such expenses had
been omitted. See Remand at 31. In the Find Results, however, no financing expenses were omitted.

The Department’ s sandard questionnaire instructed Ta Chen to calculate imputed inventory and credit

costs (interest expenses) using the company’ s short-term borrowing rate. See Ta Chen's Section B, C,

consider imputed interest costs because such an action would lead to a double counting of costs. Ta
Chen concludes by emphasizing that the Department’ s decision to add interest cogts to indirect sdlling
expenses while aso accounting for imputed interest costs is akin to double-counting and is thus
impermissible.

11 See Pdtitioner’s Motion, at 39.




and D Questionnaire Response, dated December 26, 2000, page 25 and Exhibit 11 (inventory

expenses) and page 21 and Exhibit 24 (credit expenses) and 11, Pub. Doc. 22, Prop. Doc. 4. Ta
Chen followed the sandard questionnaire ingtructions and included these interest expensesin their
caculation of imputed inventory and credit costs, which were subsequently used in caculating Ta
Chen’s dumping margin. See Fina Results Margin Calculation Program, dated December 10, 2001,
Pub. Doc 86, Prop. Doc. 34.

In the Department’ s Final Results, in order to avoid double-counting of expenses, we did not
add the financid interest expense to the U.S. indirect selling expense because the imputed inventory and
credit expenses reported by Ta Chen dready captured an amount for interest expense. Therefore, we
agree with Ta Chen that theincluson of itsfinancid interest expensesin the caculation of itsU.S.
indirect sdlling expensesin the Draft Results resulted in the double-counting of interest expenses.
Accordingly, we find that it is ingppropriate to add these financia interest expensesto TaChen'sU.S.
indirect sdlling expense as to do so without making a corresponding adjustment for the financing
expenses dready embedded in the imputed expenses would generate inaccurate results.

For these reasons, the Department did not add Ta Chen’sinterest expensesto TaChen's U.S.
indirect selling expenses percent.

Comment 2: The Petitioners argue that the Department should include Ta Chen’sfinancing
expensesin calculating U.S. indirect selling expenses.

The Petitioners agree with the Department’ sincluson of Ta Chen'sfinancing expensesin
cdculaing U.S. indirect sdling expensesin the Dreft Results.

Department’s Position:
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As explained above, the Department disagrees with Petitioners that it should have included Ta
Chen’ sfinancing expensesin cdculating U.S. indirect salling expenses.
Comment 3: Ta Chen argued that the Department imper missibly double-counted costs by
considering both imputed and actual interest in its January 27, 2005, draft remand decision.

Ta Chen argues that the Department double-counted interest costs by considering both imputed
and actud interest expenses in the Department’ s caculation of Ta Chen's dumping margin. Ta Chen
notes that both the Department and the Court have previoudy recognized such double-counting as
impermissible and that the Department has even told the Court that by considering actud interest costs,
it should not consider imputed interest costs because such an action would lead to a double- counting of
costs. Ta Chen concludes by emphasizing that the Department’ s decision to add interest costs to
indirect sdling expenses, while aso adjusting for imputed interest codts, is akin to double-counting and
isthusimpermissible.
Department’s Position:

For reasons set forth above, we agree with Ta Chen and have not included Ta Chen's
1999 U.S. interest expense in its U.S. indirect selling expenses caculation.
CONCLUSION

In conclusion, the Department has reopened the record, sought additiona relevant information
regarding employee bonuses and recalculated the G& A expenses of Ta Chen. Therevised G&A
expensesare now [ * * * ], which includes bonuses to both employee and directors/supervisors. The
Department has aso reconsidered Ta Chen's U.S. indirect sdlling expenses and has determined that

there is no need to add financid interest expensesto TaChen’'s U.S. indirect sdling expenses. Thus,
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the Department has not changed Ta Chen’s U.S. indirect saling expenses reported figure of [ * * * ]
percent.
WEIGHTED-AVERAGE DUMPING MARGIN

Asaresult of thisremand, the Department has reca culated the dumping margin for Ta Chen.

The welghted-average dumping margin is as follows.

Manufacturer/Exporter Weighted-aver age mar gins (per cent)
Fnd Determination on Remand
TaChen......ccocovvireeeeeseene B.11. e 6.10

FINAL RESULTS OF REMAND DETERMINATION

Upon afina and conclusive court decision, the Department will issue amended find review
results and liquidation ingtructions to the U.S. Customs and Border Protection (*CBP”) identifying an
antidumping duty rate of 6.10 percent for Ta Chen's exports of subject merchandise to the antidumping
duty order on certain stainless sted butt-weld pipe fittings from Taiwan for the period June 1, 1999,

through May 31, 2000.

Barbara E. Tillman
Acting Assstant Secretary
for Import Administration
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