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MEMORANDUM TO: James J. Jochum
Assstant Secretary
for Import Administration

FROM: Joseph A. Spetrini
Deputy Assstant Secretary
for Import Adminigtration, Group 111

SUBJECT: Issues and Decison Memorandum for the Administrative Review of
Stainless Sted Butt-Weld Pipe Fittings from Taiwan

SUMMARY

We have andyzed the case briefs and rebuttal briefs of interested partiesin response to Certain
Stainless Sted Buitt-Weld Pipe Fittings (* SSBWPF") From Taiwan: Preliminary Results of Antidumping
Duty Adminigrative Review and Notice of Intent to Rescind in Part, (“Preiminary Results’) 68 FR
40637 (July 8, 2003). Asaresult of our analysis, we have made changes from the Prdiminary Results
The specific cdculation changes can be found in our Andysis Memorandum from Jon Freed: Certain
Stainless Sted Butt-Weld Pipe Fittings from Taiwan: Ta Chen Stainless Sted Pipe Co., Ltd. (“Fina
AndyssMemao”), dated December 10, 2003. We recommend that you approve the positions we have
developed in the “ Discussion of the Issues’ section of this Issues and Decison Memorandum. Below is
the complete ligt of the issuesin this adminidrative review:

BACKGROUND

The Department’ s preliminary results of review were published on July 8, 2003. See Certain Stainless
Sted Butt-Weld Pipe Fittings From Taiwan: Prdiminary Results of Antidumping Duty Adminidrative
Review and Notice of Intent to Rescind in Part, 68 FR 40637 (July 8, 2003) (“Prdiminary Results’).

The merchandise covered by this review is sainless sted butt-weld pipe fittings as described in the
"Scope of the Review" section of the Federal Regigter notice. The period of review ("POR") isJune 1,
2001 through May 31, 2002.




The respondents are Ta Chen Stainless Pipe Co., Ltd. (“Ta Chen”) and its wholly owned subsidiary Ta
Chen Internationd, Inc. ("TCI"), Liang Feng Stainless Sted Fitting Co., Ltd. (“Liang Feng’), and Tru-
How Indugrid Co., Ltd. (“Tru-How”). We are rescinding the reviews with respect to Liang Feng and
Tru-Flow because neither Liang Feng, nor Tru-How shipped the subject merchandise to the United
States during the POR.

From September 12, 2003 to September 19, 2003, the Department conducted the home market sales
verification of the questionnaire responses of Ta Chen and TCI. From September 22, 2003 to
September 25, 2003, the Department conducted the U.S. sdles verification of the questionnaire
responses of TaChen and TCl.

We invited parties to comment on our preliminary results of review. We received written comments on
October 29, 2003, from petitioners and Ta Chen. On November 5, 2003, we received rebuittal
comments from petitioners and Ta Chen. On November 12, 2003, we received a supplemental brief
from petitioners covering issues relating to verification exhibits that were not served to petitioner until
November 3, 2003. On November 12, 2003, we received aletter from Ta Chen clarifying itsinitia
brief filed on October 29, 2003. On November 17, 2003, we received comments from Ta Chen
rebutting petitioners supplementa brief filed on November 12, 2003.

We have now completed the adminigtrative review in accordance with section 751 of the Tariff Act of
1930, as amended (“the Act”).

LIST OF ISSUES FOR DISCUSSION

Comment 1. Adverse Facts Available (“AFA”)

Comment 22 TaChen's Affiliation with PFP Taiwan

Comment 3.  Constructed Export Price (“CEP’) Offset

Comment 4: Date of Sde

Comment 5:  Classfication of Home Market Sdles

Comment 6:  Employee Bonuses and Compensation for Directors and Supervisors Recorded in
Stockholders Equity on the Balance Sheet

Comment 7:  Sdlling Expenses Associated with Sales Returnsin the U.S. Market

Comment 8. Home Market Indirect Sdlling Expenses Incurred for Sales to the United States

Comment 9: Home Market Inventory Carrying Costs Associated with U.S. Sales

Comment 10: The Inclusion of Time on the Water in U.S. Inventory Carrying Costs

Comment 11: U.S. Indirect Sdling Expenses

Comment 12: Short-term Borrowing Rate for Imputed Credit in the United States

Comment 13: CEP Profit

Comment 14: Wire Transfer Fee for Payments from TCI to Ta Chen
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Comment 15. U.S. Inventory Carrying Costs
Comment 16; Weighted-Average Direct Sdlling Expensesfor U.S. Stock Sdes

CHANGESTO THE COMPUTER PROGRAM

. We adjusted the values reported for home market packing and U.S. packing to reflect the
minor correction to Ta Chen's packing labor ratio explained in the Sdles Verification of Ta
Chen Stainless Pipe Co., Ltd. in the Antidumping Adminidrative Review of Certain Sainless
Sed Butt-Weld Pipe Fittings from Taiwan, at 2, Exhibit 1B, (October 22, 2003) (“Home
Market Verification Report”).

. We adjusted the values reported for home market indirect salling expenses for home market
sdesto reflect the minor correction explained in the Home Market Verification Report a 3 and
to reflect changes to the calculation requested by the Department &t verification explained in the
Home Market Verification Report at 20. The worksheet demondtrating the revised caculation
isin Veification Exhibit 11E.

. We areinsarting a variable to represent the indirect expensesincurred in the home market for
U.S. sdes (“DINDIRSU”) to be used in the CEP Profit caculation. See Home Market
Verification Report a Exhibit 11E, see dso Comment 8 of this memorandum.

. For certain invoice(s), we are adjusting the reported vaues for marine insurance, harbor
maintenance fee, and U.S. customs duty in to reflect the minor correction explained in the
Home Market Verification Report a 4 and Exhibit 1E and Exhibit 15, see dso, U.S.
Verification Report of Ta Chen International (CA) Corp.: Certain Stainless Steel Butt-Weld
Pipe Fittings from Taiwan, at Exhibit 18, (October 22, 2003) (* U.S. Verification Report”).
Further explanation of this change is detailed in the Find Andysis Memo at 3.

. For dl salesout of TCI inventory (“stock sdles’), we are adjusting the U.S. repacking expense
and the warehouse expenses to reflect the minor correction. See U.S. Veification Report at 2-
3 and Exhibit 1D.

. For U.S. sdesthat are shipped directly from Taiwan to the unaffiliated customer (“direct
shipment”), we are adjusting the imputed credit expense to reflect changes explained in
Comment 12 of this memorandum.

. The Department has adjusted the U.S. indirect sdlling expense calculation to include TCI’ s cost
of finanadng. See U.S. Veification Report at 1.
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DISCUSSION OF THE ISSUES:
Comment 1: Adverse Facts Available (“AFA”)

The petitioners argue that section 776(a) and (b) of the Act requires each respondent to cooperate to
the best of its ability to comply with the Department’ s requests for information and may be subject to
adversefacts available (* AFA”) to the extent that the record is deficient due to the respondent’ sfailure
to act to the best of its ahility. Petitioners argue that Ta Chen has not acted to the best of its ability.

Petitioners assert that the CAFC in Nippon Stedl Corp. v. United States, Appeal Nos. 02-1266, -
1267 (Fed. Cir. Aug. 8, 2003) (“Nippon Steel”) explained a two step process to determining whether
to apply AFA. Firg, petitioners argue that an objective showing must be made that a reasonable and
responsible importer would have known that the requested information was required to be kept and
maintained under the applicable statutes, rules, and regulations. Second, petitioners assert that the
Department must then make a subjective showing that the respondent under investigation not only has
failed to promptly produce the requested information, but further that the failure to fully respond isthe
result of the respondent’ s lack of cooperation in ether: (a) falling to kegp and maintain al required
records, or (b) failing to put forth its maximum efforts to investigate and obtain the requested
information from its records.

Petitioners argue that Ta Chen and TCI have not cooperated to the best of their ability to answer the
Department’ s questions. As examples of such behavior, petitioners argue that Ta Chen and TCI; (a)
have not acknowledged their ffiliation with PFP Taiwan; (b) have not substantiated their reliance on
date of invoice as date of sde; (c) have provided documentation showing that Ta Chen misclassified
certain home market sales as third country sales; (d) did not report al U.S. sdlling expenses attributable
to returned U.S. sales; and (€) did not report home market indirect salling expenses and inventory
carrying cogsfor U.S. sdes.

Petitioners argue that any reasonable and responsible respondent would know that dl of the foregoing
information would be needed and expected by the Department to make accurate dumping calculations
and that Ta Chen and TCI have the records to supply the data requested, but have chosen not to be
forthcoming. Petitioners argue that Ta Chen and TCI should be assigned at least partid AFA in the
regards indicated above.

Ta Chen did not comment on thisissue.
Department’s Position: We disagree with petitioners. Section 776(a)(2) of the Act provides that if
an interested party withholds information that has been requested by the Department, failsto provide

such information in atimely manner or in the form requested, sgnificantly impedes a proceeding under
the antidumping statute, or provides information that cannot be verified, the Department shall use facts
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avalable in reaching the applicable determination. In sdecting from among the facts otherwise
available, section 776(b) of the Act authorizes the Department to use an adverse inference if the
Department finds that a party has failed to cooperate by not acting to the best of its ability to comply
with requests for information. See aso the Statement of Adminigtrative Action Accompanying the
Uruguay Round Agreements Act ("SAA"), H.R. Rep. 316, 103d Cong., 2d Sess,, val. 1, page 870
(1994). Wefind that Ta Chen has fully cooperated with the Department in this administrative review
because: (1) Ta Chen has not withheld any information requested by the Department; (2) Ta Chen
provided al of the information during the course of the review on atimey basis, (3) Ta Chen did not
impede the conduct of the review; (4) and Ta Chen did not provide information that cannot be verified.
For each aspect of Ta Chen’ s response that petitioners identify as abasis for gpplying AFA, Ta Chen
provided the necessary information. First, Ta Chen responded to numerous questions issued by the
Department regarding its relaionship with PFP Taiwan. See Ta Chen’s March 26, 2003 Submission at
pages 214-220, see dso Ta Chen's April 24, 2003 Submisson at pages 1-2, 17-20, 162-174, and
exhibits 12 and 15, see dso Ta Chen’'s May 12, 2003 Submission at pages 1-6 and 11-19. Second,
Ta Chen reported in its sdles listing both the purchase order date and the sale invoice date. See
Comment 4 of this memorandum. Third, Ta Chen satisfactorily explained its method for excluding third
country sales from its home market sdles database. See Ta Chen's February 12, 2003 Submission at
pages 4-5, see aso Ta Chen's April 24, 2003 Submission at pages 3-4, see aso Home Market
Verification Report at page 6, see dso Comment 5 of this memorandum. Fourth, the Department
found that Ta Chen did properly report al U.S. sdlling expenses attributable to returned U.S. sdes.
See Comment 7 of this memorandum. Findly, Ta Chen provided the Department with both itsindirect
sling expensesincurred in Taiwan for U.S. sdes and its information for inventory carrying costs
incurred in Taiwan for U.S. sdes. See Ta Chen's February 25, 2003 Submission at 25-27 and Exhibit
12, see dso, Comments 8-10 of this memorandum.

The Department has no reason to apply facts available under section 776(a) of the Act. Eveniif the
Department needed to apply facts available, an adverse inference would not be warranted under
section 776(b) of the Act because nothing in this review indicates that Ta Chen has failed to cooperate
by not acting to the best of its ability to comply with requests for information. Therefore, we did not
apply an AFA rateto Ta Chen for this adminigrative review.

Comment 2: Ta Chen'’s Affiliation with PFP Taiwan

Petitioners argue that Ta Chen and PFP Taiwan are affiliated parties as defined under section 771
(33)(A)of the Act. Petitioners argue that the list of persons who are deemed members of afamily in
section 771(33)(A) of the Act isillugtrative, not exhaugtive, and that the members of afamily need not
al be rdlated by blood to be affiliated under the statute’ s definition of “ affiliated persons’ because, the
list includes spouses and step-children. Petitioners assert that Ta Chen and PFP Taiwan are affiliated
viaafamilid relationship between the president of Ta Chen, Robert Shieh, and the head of PFP
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Tawan, Tsa Jung-Hui (aso known as“Mr. Roger Tsa”). Petitioners note that Ta Chen has
acknowledged that Robert Shieh’s older brother is married to Roger Tsai’sSdter. Petitioners dlege
that Robert Shieh helped to establish PFP Taiwan and assgned Roger Tsal, aformer Ta Chen
employee, to manage PFP Taiwan. Petitioners also note that Ta Chen and PFP Taiwan share the same
officesin Tapei.

Petitioners argue that the U.S. Court of Appedlsfor the Federd Circuit (*CAFC”) has explained that
the congressiond intent underlying 771(33) of the Act wasto identify control exercised by means of
“corporate or family groups’in its decison of Ferro Union, Inc. v. United States, 44 F. Supp. 2d 1310,
1326 (CIT 1999) (“Eerro Union’). Petitioners assert that Hontex Enterprises, Inc. v. United States,
Slip Op. 03-17 at 38-39 (Feb. 13, 2003) (“Hontex Enterprises’) established that in order to find
affiliation, the Department must determine that certain potentia control relationships exist between the
entities. Furthermore, petitioners contend that in order to determine whether control relationships exist
between the entities, the Department must find some relaionship between the parties, the relationship
must have the potentid to influence the pricing or cost of subject merchandise, and that the tempora
agpect of the rdaionship is not so temporary as to make the control insignificant.

Petitioners argue that the familid relationship in thiscaseis at least as strong under section 771 (33)(A)
of the Act asthe familid tiesrelied upon by the Department and approved by the court as a reasonable
interpretation of the statute in Ferro Union a 1325-26, where affiliation was based on the relationship
between an uncle and dlegedly estranged nephews.

Petitioners argue that the relationship between Mr. Shieh of Ta Chen and Mr. Tsa of PFP Taiwan has
the potentid to affect the pricing, cost, and production of the subject merchandise. Petitioners cite the
Find Determination of Sales &t Less Than Fair Vaue: Polyethylene Terephthalate Film, Sheet, and Strip
from Taiwan, 67 Fed. Reg. 35,474 (May 20, 2002) (“PET HIm") and accompanying Issues and
Decison Memorandum at Comment 4 in support of their assertion that section 771(33)(F) of the Act
does not require the Department to find the existence of a* control group acting in concert.” Rather,
petitioners argue that the Department’ s andlysis should emphasize the control group’s ability or
“potentid to act in concert or act out of common interest” to exert restraint or direction over a
company’s activities. Ladtly, petitioners assert that the tempora aspect of thisfamilia relationship is
longstanding, not temporary in nature, and that there is nothing in the record to suggest otherwise.

Petitioners argue that the relationship between Ta Chen and PFP Taiwan issSmilar to TaChen's
relationship with San Shing Hardware Works, USA and Sun Stainless, Inc. from the first adminigrative
review of this case. See Certain Sainless Sted Butt-Weld Pipe Fittings From Taiwan; Find Results of
Adminigrative Review, 65 FR 2116, 2118, 2135-38 (January 13, 2000) (“SSBWPF from Taiwan,
1992 -1994). Petitioners assert that in that review, the Department found that San Shing Hardware
and Sun Stainless were both established by current and former employees of Ta Chen. For example,
petitioners assert that Mr. Roger Tsal was a director of Sun Stainless and that San Shing aso rented
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office space from the president of Ta Chen, Mr. Robert Shieh. Petitioners argue that the Department
assigned adverse facts available in that case because it discovered that Ta Chen had direct ties with San
Shing and Sun Stainless including the authority to Sgn checks issued by San Shing, (or other companies
under which namesit is operating), and Sun Stainless; physica custody of these parties check-signing
stamps; and control over San Shing's and Sun’s assets including the ability to pledge these assets for a
TCl loan. See SSBWPF from Taiwan, 1992 -1994.

Petitioners argue that there are smilarities between the relationship between Ta Chen and PFP Taiwan
and the rdationship Ta Chen had with San Shing and Sun Stainless. Firg, petitioners assart that both
were managed by a Ta Chen employee, Mr. Tsai. Second, petitioners note that PFP Taiwan has the
same address as Ta Chen's Taipe office and leases office space from Ta Chen. Findly, petitioners
dlege that Robert Shieh asssted PFP Taiwan in setting up its company in Taiwan.

Petitioners argue that due to Ta Chen’sfailure to disclose its affiliation with PFP Tawan, the
Department does not possess the necessary information to cal culate the most accurate dumping margin
possible for Ta Chen's subject merchandise. Therefore, petitioners urge the Department to making a
finding of affiliation and to assign total adverse facts avalable to any U.S. sale that would have matched
to the SSBWPF sold by Ta Chen to PFP Taiwan.

Ta Chen disagrees with petitioners alegation that Ta Chen is affiliated with PFP Taiwan. Ta Chen
argues that there is no evidence that Ta Chen has the potentia to control PFP Taiwan. Ta Chen asserts
that petitioners affiliation clam isirrelevant because Ta Chen had essentialy no sesto PFP Taiwan.

Ta Chen arguesthat petitioners basisfor afiliation, afamily relationship between the Presdent of Ta
Chen (Robert Shieh) and an employee at PFP Taiwan (Roger Tsal), does not fit within the definition of
familia relationships from which control may be presumed under section 771(33)(A) of the Act. Ta
Chen argues that the familid ties between Robert Shieh and Roger Tsal are not as strong as the familia
tiesrelied uponin Ferro Union44 F. Supp. 2d at 1325-26. Ta Chen argues that the persons deemed
dfiliated in Ferro Union shared the same bloodline, unlike Mr. Shieh and Mr. Tsai. Ta Chen argues
that the relationship between Robert Shieh and Roger Tsal does not meet the definition of family as st
forth in Ferro Union, which characterized afamily as “dl descendants of a common progenitor.....those
who are of the samelineage.” See Ferro Union44 F. Supp. 2d at 1325, dting Black's Law Dictionary.

Ta Chen notes that the petitioner cited no evidence on the record to support its claim that Robert Shieh
helped to create PFP Taiwan or that Robert Shieh assgned Roger Tsal to manage PFP Tawan. Ta
Chen contends that PFP Holdingsis amgor multinationa corporation, with a branch in Taiwan, and
that Robert Shieh has no ability to get the branch, PFP Taiwan, to act contrary to its parent company
and multinationa owner.
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Ta Chen argues that the record indicates that PFP Taiwan pays far market value for the Taipe office
gpace that it rents from Ta Chen. Ta Chen aso argues that the record indicates that PFP Taiwan and
TaChen's Taipe sales office operate as separate entities, each with a separate corporation, with its
own records, personnd and shareholders.

Ta Chen argues that petitioners cite no supporting evidence for their claim that Taiwan customers are
directed by Ta Chen Taiwan to contact PFP Taiwan to buy Ta Chen’s SSBWPF in the home market.
Also, Ta Chen assarts thet this is not true and further that the record shows that Ta Chen has essentidly
no sales of SSBWPF to PFP Taiwan.

Ta Chen argues that petitioners assertions regarding the affiliation issue in the 1992-1994 review of
SSBWPF from Taiwan are both irrdlevant and factudly incorrect. Ta Chen notes that in thet review,
the U.S. Court of Internationd Trade (“CIT”) found that Ta Chen had a good fath belief that it was not
affiliated to the particular customer, and that once the Department asked Ta Chen to fully describe its
relaionships with that customer, Ta Chen promptly did soin full. See Ta Chen Stainless Stedl Pipe,
Ltd. v. United States, 23 C.I.T. 804, Slip Op. 99-117, 1999 WL 1001194 at 2 n.3. Ta Chen further
contends that the 1992-94 review was under a different standard for affiliation and that the United
States Government acknowledged this point in the continuing court litigation covering the 1992-94
review. See Ta Chen's Case Brief at page 4 (November 5, 2003), dting Brief for the United Statesin
Opposition to the U.S. Supreme Court, On Petition for a Writ of Certiorari to the United States Court
of Appedsfor the Federa Circuit, Ta Chen Stainless Steel Pipe, Ltd. v. United States, No. 02-1141,
April 2003 a 2. Ta Chen clamsthat the U.S. Government’ s brief further acknowledges that before
January 1, 1995 the law required a party to own another in order to be considered affiliated, but that
the new definition may condder aforeign exporter to be affiliated with customersiit controls but does
not own. See id.

Department’s Position: We disagree with petitioners. In the Prdiminary Results we did not treat Ta
Chen as ffiliated with PFP Taiwan. Instead, we stated that we would continue to investigate whether
these companies should be considered affiliated under the statute. See Prdiminary Results. The
Department has analyzed the information on affiliation on the record in this review, including the case
briefs submitted by the petitioners and Ta Chen. Based on the information on the record, we have
determined that Ta Chen and PFP Taiwan are not affiliated within the meaning of section 771(33) of
the Act.

Section 771(33) of the Act defines "affiliated” and "affiliated persons’ for purposes of our antidumping
andyss. Section 771(33)(A) of the Act providesthat "{ m} embers of afamily, including brothers and
sgters (whether by whole or haf blood), spouse, ancestors, and lined descendants' shall be considered
affiliated. Section 771(33)(F) of the Act defines affiliates as "{ t} wo or more persons directly or
indirectly controlling, controlled by, or under common control with, any person.” Furthermore, the
gatutory definition of affiliated personsin section 771(33) of the Act states that control exists where
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one person "islegdly or operationdly in apostion to exercise restraint or direction” over another
person. In defining control groups, the Department's andysis emphasizes the group's ability or potentia
to act in concert or act out of common interest to exert restraint or direction over acompany's
activities. See Certain Welded Carbon Steel Pipes and Tubes From Thailand: Final Results of
Antidumping Duty Adminidrative Review, 63 FR 55578, 55581-55582 (October 16, 1998) (“Pipe
from Thaland”).

Pursuant to section 351.102(b) of the Department’ s regulations, in determining whether control over
another person exigts, within the meaning of section 771(33) of the Act, the Department will consider,
among other factors: (1) corporate or family groupings, (2) franchise or joint venture agreements, (3)
debt financing, and (4) close supplier reationships. The Department will not, however, find that control
exigts unless the relaionship has the potentia to impact decisions concerning the production, pricing or
cost of the subject merchandise or foreign like product. 1n applying this provision, the Department
makes a case-by-case determination of whether the relationship has the potentia to affect the subject
merchandise. See Antidumping Duties, Countervailing Duties, Find Rule, 62 FR 27296, at 27297-
27298 (May 19, 1997) (“Preamble”).

In thisingtance, the familid relationship through which petitioners alege afiliation does not fit within the
description of members of afamily described in section 771(33)(A) of the Act. Furthermore, the
familia relaionship between the president of Ta Chen, Robert Shieh, and the manager of PFP Taiwan,
Roger Tsa, isdifferent than the familid relaionship that was the basis for finding effiliation in Ferro
Unionin that Robert Shieh and Roger Tsal are not “ descendants of a common progenitor.” See Ferro
Union, 44 F. Supp. 2d at 1325, dting Black's Law Dictionary. The absence of a common blood
lineage in this case is not determinative of whether this relationship could be properly characterized asa
family grouping under section 771(33)(A) of the Act, but it does distinguish this case from Ferro Union.
The relationship here does not fit within the definition of family described by section 771(33)(A).
Therefore, Robert Shieh and Roger Tsal are not considered members of afamily under section
771(33)(A) of the Act.

The relaionship between Ta Chen and PFP Taiwan cannot be properly classified as afamily grouping
under section 771(33) of the Act unless these two companies possess the ability, or "potentid to act in
concert or act out of common interest” to exert restraint or direction over each others company's
activities. See Pipefrom Thailand at 55581-55582. The record indicates that neither Robert Shieh nor
Roger Tsa possessthe ability or potentid to control the activities of the other’s company. The record
for this adminigrative review does not indicate that Ta Chen or PFP Taiwan possess the potentid to
impact decisions of the other concerning the production, pricing, or cost of the subject merchandise or
foreign like product. See section 351.102(b) of the Department’ s regulations. Although PFP Taiwan
rents office gpace from Ta Chen's Taipe sales office, the rent PFP Taiwan pays for this space reflects
the fair market vaue of the office space rented. See Home Market Verification Report a Exhibit 2D.
PFP Taiwan's articles of incorporation, list of directors and stockholders, and corporate license issued
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by the government of Talwan indicate that PFP Taiwan is controlled only by its owner, PFP Holdings,
and not Ta Chen. See Ta Chen’'s April 24, 2003 Submission at page 2 and exhibits 2, 3, and 12. The
record indicates that the prices charged to PFP Taiwan on purchases of subject merchandise from Ta
Chen were smilar to the prices charged to other customers on similar products. See, eq., TaChen's
May 12, 2003 Submission; see dso Home Market Verification Report, at Exhibit 2C. Furthermore,
the Department verified that Ta Chen had properly reported al saes made to PFP Tawan. See Home
Market Verification Report, a 8-9 and Exhibit 2E. Petitioners other alegations regarding Robert
Shieh’ sinvolvement in etablishing PFP Taiwan and that Ta Chen uses PFP Taiwan to sdll subject
merchandise in the home market cannot be substantiated by evidence on the record of thisreview. As
explained above, thereis no record evidence to indicate that Ta Chen or PFP Taiwan possess the
potentid to impact decisons of the other concerning the production, pricing, or cost of the subject
merchandise or foreign like product. Therefore, we do not find that Ta Chen and PFP Taiwan are
affiliated pursuant to section 771(33) of the Act or section 351.102(b) of the Department’ s regulations.
Asaresault, we made no changesin our fina results of review.

Comment 3;: CEP Offsat

Petitioners argue that Ta Chen is not entitled to a CEP offset because Ta Chen’s home market sales are
not a amore advanced level of trade ("LOT"). Petitioners compared the salling functions that Ta Chen
provided to its U.S. sdleswith the selling functions it provided to its home market sdes. Based on this
comparison, petitioners argue that Ta Chen provided more services for its U.S. sdlesthan it provided to
its home market sales. Accordingly, petitioners argue that the LOT in the U.S. market is a the same
leve, or higher than the home market.

Petitioners argue that in order to adjust normal vaue downward by a CEP offset in accordance with
section 351.412(f)(1)(ii) of the Department’ s regulations, Ta Chen first needs to show that its salesin
Tawan were a a different, more advanced LOT thanitsU.S. CEP sales. Petitioners assert that if this
firdt condition is stisfied, then the Department would need to determine whether the difference in LOT
in Tawan and the United States would affect price comparability, as evidenced by a pattern of
congstent pricing differences between sdes at different levels of trade in Taiwan in accordance with
section 351.412(d) of the Department’ sregulations. Petitioners alege that Ta Chen isnot entitled to a
CEP offset for lack of different levels of trade between sdesin the United States and salesin Taiwan.

Petitioners assert that the Department conducts its LOT andysis by comparing the starting price from
the producer to the home market customer to the starting price to the unaffiliated U.S. customer,
adjusted downward for the expenses discussed in section 772(d) of the Act. Petitioners contend that
the adjusted U.S. priceis not a price exclusve of dl sdling expenses, but only those selling expenses
associated with economic activitiesin the United States, that is, salling expenses incurred on the salesto
the first unaffiliated customer in the United States in accordance with the Preamble, 62 FR at 27371.
Petitioners argue that, in accord with the Preamble, the Department’s LOT analyss should be blind to
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the location of the party providing the U.S. sdling activity and should only examine whether the claimed
sdling activities are associated with U.S. economic activities or not. See Preamble, 62 FR at 27371.
Petitioners further contend that the aim of the andysis isto compare the home market price to an
adjusted CEP price that parallelsa U.S. EP price a the U.S. port of entry in accord with Micron
Technalogy, Inc. v. U.S,, 243 F.3d 1301, 1313 (Fed. Cir. 2001).

Petitioners note that Ta Chen must dso establish to the Department’ s satisfaction thet the different
sdling activities are actudly performed at the dlegedly different levels of trade. See SAA at 829.
Petitioners alege that Ta Chen claimed to provide numerous services as a basis for showing that a CEP
offset is warranted, but that those services, notably technical services, warranty, royalties, research and
development, after-sales service, freight expenses and other direct selling expenses, were not actudly
performed. Petitioners argue that the Department incorrectly considered these functions when
conducting its LOT andysisfor the Prdliminary Results.

Petitioners contend that in the Prdiminary Results, the Department found that the home market has one
LOT and the United States has one LOT, and that the Department must next decide whether or not the
LOT in the home market is a a more advanced leve than the LOT for the U.S. market. In support of
itsLOT andysis, petitioners offered aligt of al of Ta Chen's sdling functions performed for its home
market customers and the sdlling functions performed for its U.S. customers and compared the two.
Based on petitioners’ ligt, petitioners argue that the Department failed to consider in the Prdiminary
Reaults that Ta Chen's U.S. sdling activities include inventory maintenance, seller’ srisk of payment (as
extended by Ta Chen Tawan to TCI), sdlling efforts by Ta Chen Taiwan, packing expenses (including
both materids and |abor costs), foreign inland freight, foreign inland insurance (reported in marine
insurance), containerization in Taiwan, brokerage and handling expensesincurred in Taiwan, ocean
freight, marine insurance and customs duties.

Petitioners argue that the Department limited its discussion of the selling functions performed by Ta
Chen Taiwan to those performed for sales to the unaffiliated U.S. customer, thereby failing to consder
the selling activities performed by Ta Chen Taiwan to TCI for U.S. sdles. Petitioners assert that Ta
Chen does accept orders from TCI for U.S. sales, negotiates price with TCI, issues purchase orders
(inlieu of pro formainvoices), negotiates customer payment terms, fields U.S. cusomers complaints,
bears credit risk, and communicates with TCI. Further, petitioners argue that the Department
mistakenly excluded the consideration of services provided by TCI that were not related to economic
activity occurring in the United States.

Finaly, petitioners argue that the record in this review is very smilar to the record in the 1998-1999
and 1999-2000 adminigtrative reviews of this case. Petitioners note that in those reviews the
Department denied Ta Chen' s request for a CEP offset and that Ta Chen’ s questionnaire responses
were nearly identicd to its questionnaire responses in this review. See SSBWPF from Taiwan, 1999-
2000; and Certain Sainless Sted Butt-Weld Pipe Fittings From Taiwan: Find Results of Antidumping
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Duty Adminigrative Review, 65 FR 81827 (December 27, 2000). Petitioners assert that there isno
reason for the Department to grant this offset and depart from its practice of denying this adjustment in
two earlier reviews, as the record regarding the sdlling activities offered in the U.S. and home markets
has remained the same.

TaChen argues that sections 773(a)(7)(A) and 773(a)(7)(B) of the Act require a CEP offset or LOT
adjustment for any difference wholly or partly due to adifference in LOT between the U.S. and home
market sales that involves the performance of different sdling activities. Ta Chen assertsthet its home
market sales are made at amore advanced LOT then its salesto its U.S. subsidiary (i.e, TaChen
performs dl of the necessary functions to sdll to the unaffiliated customer in the home market, but only
sdlIsto itswholly-owned U.S. subsidiary, TCI, inthe U.S. market). Ta Chen contends thet it sdlsto
end-users and digtributors in the home market and to its master distributor subsidiary, TCI, inthe
United States, who in turn sdls to distributors.

Ta Chen assarts that it engages in sgnificant efforts to make sdes in the home market, but not to the
United States. Ta Chen further assertsthat it is the function of its U.S. subsidiary, TCI, to make sdes
to the U.S. customers, whereas Ta Chen Taiwan only processes, and incurs costs for processing, the
orders placed by TCI. Ta Chen contends that it engagesin significant saes activitiesincluding travel to
customers and entertainment for home market saes.

TaChen argues that it incurs significant inventory carrying costs on home market sales, whereas for
U.S. sdes, the bulk of such costsisincurred a TCI, where U.S. warehouse inventory timeis
enormous. Ta Chen argues that it incurs expense for carrying inventory for home market saes because
it seeks to provide its home market cusomerswith a“just intime’ delivery service. Ta Chen asserts
that TCI provides this function for U.S. sales, and that for U.S. sales, severa months may lapse
between the U.S. order and Ta Chen Taiwan's shipment. Ta Chen argues that for acommodity
product such as SSBWPF, sdling effort and inventory are the two mgor selling functions performed
and the differences between them are especidly determinative of LOT differences.

TaChen asserts that it incurs technical assistance and after-sales services costs for home market
customersthat it does not incur on salesto its U.S. subsidiary, TCI, and that it isirrelevant whether
these costs are separately broken out in Ta Chen’ s response.

In support of its argument, Ta Chen cites Certain Stedl Concrete Reinforcing Bars From Turkey: Fina
Reaults of Antidumping Duty Adminidrative Review, 66 FR 56274, 56275 (November 7, 2001);

L arge Newspaper Printing Presses and Components Thereof, Whether Assembled or Unassembled,
From Japan: Preiminary Determination To Rescind the Adminigrative Review, in Part, To Revoke the
Order, in Part, and Results of Antidumping Duty Adminigtrative Review, 66 FR 51379, 51383
(October 9, 2001); and Static Random Access Memory Semiconductors From Taiwan; Preiminary
Results and Partid Rescisson of Antidumping Duty Adminidrative Review, 66 FR 22520, 22522 (May

Public Document
12



4, 2001), in which the Department granted CEP offsets for aless advanced LOT to aU.S. subsidiary
as compared with the LOT of home market sales. Ta Chen maintains that these cases are equivaent to
the ingtant review.

Ta Chen argues that the petitionersincorrectly include various movement expensesin the LOT andyss.
Citing the SAA a 830, Ta Chen argues that the statute provides that movement or packing costs
consdered esawhere in the dumping margin caculation should not be considered in the LOT anayss.
Ta Chen argues that the various movement and packing costs referenced by petitioners (freight,
packing, etc.) are not relevant LOT factors associated with differences in stages of distribution.

Ta Chen argues that the petitioners method of comparing sdlling functionsis flawed in thet it ignores

differences in the sdling functions if enough of the sdlling functions are the same. Ta Chen argues that

the CIT affirmed the notion that some overlap in selling activities will not preclude a determination that
sdesare a different stages of marketing in Micron Technology v. U.S,, 243 F. 3d 1301, 1310 (Fed.

Cir. 2001) citing the SAA at 829.

Findly, Ta Chen argues that without a CEP offset, afair, apples-to-gpples comparison between U.S.
and home market prices will not occur because the inventory carrying costs and indirect selling
expenses would be used to reduce U.S. price, but not the home market price.

Department’s Position: We disagree with petitioners. The Department’s andyss of TaChen's
sections B and C questionnaire responses show that there are more sdles functions in the home market
than in the U.S. market. We examined the reported sdlling functions at verification and found that Ta
Chen’s sling functions to its home market customers, regardless of channel of ditribution, include
order acceptance and processing, delivery arrangement, extension of credit terms, inventory
maintenance, technical assistance, packing, after-saes services, generd sdlling functions, and customer
sarvice. See TaChen's September 12, 2002 Submission at page 7; see dso Ta Chen's January 28,
2003 Submission at pages 15-16; see Ao Home Market Verification Report at 22. Most of these
sling functions are not performed by Ta Chen Taiwan for the U.S. market. For sdestoitsU.S.
subsidiary, TCI, Ta Chen merely processes paperwork and shipsits productsto TCI. TCI, not Ta
Chen Taiwan, negotiates U.S. saleswith unaffiliated U.S. customers and bears the risk of nonpayment.
For home market sales, Ta Chen accepts customer inquiries, takes orders, negotiates price, and
negotiates payment terms with the unaffiliated customers on each transaction. However, for sdesto
TCI, dl of these functions are standardized such that changes in terms or price are reevauated on a
periodic basis. See Home Market Verification Report a 21. Thus, the key sdles functions of dedling
with and negotiating with unaffiliated customers are performed by Ta Chen Taiwan for its unaffiliated
home market sales, but not for its unaffiliated U.S. customers. Even though Ta Chen Taiwan does
perform post-sales functions for both U.S. and home market sdles, the fact remains that Ta Chen
Tawan does not perform the key task of negotiating with the customer for its U.S. sdles, and TCI does.
Since Ta Chen Taiwan performs these functions for its home market sdles and not its U.S. sales, we
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cannot reasonably conclude that Ta Chen Taiwan's sales functions are the same in both markets,
especidly snce there would be no sde at dl unless the negotiation with the customer was successful.

Based on the record evidence, Ta Chen performs more sdes functionsiin its home market than in its
U.S. market. See Home Market Verification Report at 21-22.; see dso Ta Chen’s September 12,
2002 Submission at page 7; see also Ta Chen' s January 28, 2003 Submission at pages 15-16.
Accordingly, the Department has continued to grant Ta Chen a CEP offset for the fina results of
review.

Comment 4: Dateof Sale

Petitioners contend that Ta Chen failed to satisfactorily support its use of the invoice date as the date of
sdefor both home market and U.S. sdles. Petitioners note that Ta Chen claimed that the invoice date
represents the time when the key terms are findized, it reported in its supplementa section B
guestionnaire response that there are no changes between the date of order and the date of invoice. As
aresult, petitioners contend that the terms of sde are finaly established on the date of the purchase
order. Also, petitioners contend that Verification Exhibit 18 of the U.S. Verification Report confirms
that the Department should reject Ta Chen's reliance on the date of invoice as the date of sdle and
should instead rely on the date of purchase order.

Petitioners further contend that the Department should find that Ta Chen hasfailed to report dl home
market and U.S. sdles with purchase orders in the POR (and, for the home market, in the window
months), since petitioners believe that there were purchase orders made within the POR that were
invoiced outsde the POR. As aresult, petitioners contend that Ta Chen failed to report complete
home market and U.S. sales databases for al saes that had a purchase order date in the POR (and, for
the home market, in the window months). Petitioners argue that Ta Chen should be assigned total
adversefacts availablein light of its failure to provide the Department with the gppropriate universe of
home market and U.S. sales.

TaChen contends that it reported in its questionnaire responses that the terms of sdle are subject to
change up to the invoice date even if the terms often do not change. Respondent contends that the
Department did not ask it to change its reporting methodology athough it reported the order date of
U.S. salesfor informationa purposes aswell. Ta Chen contends that there was generdly only a short
period of time between the order date and the invoice date for sdesfrom TCI’sinventory. Thus, Ta
Chen argues that it would not make much difference whether the Department used the order date or the
invoice date for its caculaions.

Department’s Position: We disagree with petitioners that Ta Chen reported the incorrect date of
sde. Page|-4 of the Department’ s August 15, 2002 questionnaire issued to Ta Chen, states. “The
Department will normally use the date of invoice, as recorded in the exporter or producer’ s records
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kept in the ordinary course of business. However, the Department may use adate other than the date
of invoice (e.g., the date of contract in the case of along-term contract) if satisfied that a different date
better reflects the date on which the exporter or producer establishes the materid terms of sale (e.g.,
price, quantity). (Section 353.401(i) of the regulations.)”

Moreover, the Preamble to the Department’ s regulations explains that the Department will normally use
the date of invoice as the date of sale because the commercid redlity isthat the partiesto the
transaction consder the terms to be “fixed when the sdler demands payment (i.e., whenthe sdeis
invoiced).” See Preamble, 62 FR at 27349.

Ta Chen provided, and the Department has used, the date of invoice, as recorded in Ta Chen’ s books
and records kept in the ordinary course of business. Neither Ta Chen nor petitioners have provided a
reason to find that a different date, such asthe order date, better reflects the date on which the materia
terms of sde werefinaly set. Ta Chen stated that the price and quantity is subject to change between
the order date and the invoice date. See Ta Chen's February 25, 2003 Submissionat 8. Furthermore,
the Department verified that the terms of the sale actudly have changed between the order date and the
invoice date. See Home Market Verification Report at pages 3817, 3832 and Exhibit 14C. Therefore,
we have made no changesto our caculations for the find results of review.

Comment 5: Classification of Home Market Sales

Petitioners contend that Ta Chen failed to report al of its home market sales since Ta Chen reported on
page 4 of its Section B questionnaire response that it knows at the time of sdle that certain home market
salesto other traders are for export. Further, petitioners note that Ta Chen also stated on page 4 of its
Section B questionnaire response that, athough it records these sdes as home market sdesin its
accounting records, it has treated these sales as third country sales for the Department’ s reporting
purposes.

In testing whether these sdles were classified correctly at verification, petitioners clam thet the
Department ingtructed Ta Chen to provide documentation related to the omitted sdes, for which Ta
Chen provided copies of the government uniform invoices (*GUIS’) and commercid invoices for the
sdesin question. Petitioners describe a number of inconsistencies which point to the fact that Ta Chen
improperly removed these sdles from the home market database, when it should have properly
reported these sales as home market sales.

For thefind results of review, petitioners argue that the Department should gpply an adverse facts
avalablerate to any U.S. sdethat could have matched to any of the subject merchandise sold in these
transactions that were excluded from the home market sales database.
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TaChen contends that it did not record home market saleswhereit knew that the products would be
exported “asis,” that is, without conversion to non-subject merchandise. Ta Chen Stated that it
demongtrated in each instance noted by petitioners, the merchandise was shipped as subject
merchandise to athird country, and therefore, not subject to thisreview.

Department’s Position: We disagree with petitioners. Ta Chen's supplemental questionnaire
responses indicate that it appropriately excluded salesto third countries from its home market sdes
database. The questions that petitioners raise regarding the sales documentation for the sdes at issue
were answered by Ta Chen at pages 3 and 4 of Ta Chen's April 24, 2003 Submisson Seedso Ta
Chen’'s February 12, 2003 Submission at 4-5. At verification, we examined Ta Chen’s method thet it
used to identify salesthat were for export to third countries. See Home Market Verification Report at
6. Theinvoicesthat we examined indicated that Ta Chen gppropriately excluded salesto third country
from its home market sales database. See Home Market Verification Report at Exhibit 3. Therefore,
we made no changesin the fina results of review with regard to thisissue.

Comment 6. Employee Bonuses and Compensation for Directorsand Supervisors Recor ded
in Stockholders Equity on the Balance Sheet

Petitioners contend that the Department should increase Ta Chen's genera and adminidrative (“G&A”)
expenses to account for bonuses and compensation paid to employees, supervisors and directors that
have not been accounted for in the questionnaire response.  Petitioners argue that Taiwan's Generdly
Accepted Accounting Principles (“GAAP’) dlows companies to record bonuses and compensation
expenses as a reduction to retained earnings rather than as an expense on the income statement.

Petitioners contend that the Department found the treatment of compensation and bonuses as a
reduction to stockholders' equity to be distortive in Find Determination of Sdlesat L ess Than Fair
Vaue Static Random Access Memory Semiconductors from Taiwan, 63 FR 8909, 8922, (February
23, 1998) (“SRAMsfrom Taiwan”), and accompanying Issues and Decison Memo at Comment 8.
Asaresult, Petitioners explain that the Department increased the reported cost of production and
congtructed value data for the value of the bonus and compensation payments for the companiesin
SRAMSs from Taiwan Peitioners dso contend that the Department made similar decisonsin Find
Determination of Sdes at Lessthan Fair Vaue. Stainless Sted Wire Rod from Japan, 63 FR 40434,
42441 (Jduly 29, 1998) and accompanying Issues and Decison Memo at Comment 9, Porcelain-on-
Sted Cookware from Mexico: Noatice of Find Results of Antidumping Duty Adminidirative Review, 62
FR 25908, 25914 (May 12, 1997) and accompanying Issues and Decison Memo at Comment 11,
and Fina Determination of Sdesat Lessthan Fair Vaue: Oil Country Tubular Goods from Audtria, 60
FR 35551, 33557 (June 28, 1995) and accompanying Issues and Decison Memo a Comment 3.

Petitioners contend that in the ingtant review, Ta Chen included line items for bonuses to employees and
compensation for directors and supervisors on its statement of changes in sockholders' equity onits
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bal ance sheet rather than on its income statements for 2001 and 2002. As aresult, petitioners contend
that the Department should increase Ta Chen's cost of production (“COP’) and constructed value
(“CV") to account for bonus and compensation payments that are recorded in stockholders' equity on
the balance sheet rather than on the income statement pursuant to section 773 (f)(1)(A) of the Act.

Ta Chen contends that petitioners claim regarding the calculation of bonuses and compensation paid to
employees, supervisors and directorsis erroneous. Ta Chen clams that the Department requires
respondents to report G& A expenses in the COP/CV database based on the fiscal year that most
closdy corresponds with the POR but does not follow it. Ta Chen clamsthat it reported its G& A on
this basis and received no supplementa requests for revision of its response. Ta Chen contends that it
uses G& A expenses from the fiscal year ending December 31, 2001 and recorded on pages 14 of Ta
Chen’s March 26, 2003 Submission, and page 12 and 15 of Ta Chen’'s May 5, 2003 Submission. For
the fiscal year ended December 31, 2001, Ta Chen notes that there were no transactions of
gppropriation of earnings for bonus to employees and compensation to directors and supervisors during
fiscal year 2001. Thus, Ta Chen arguesthat for this POR, there was no such bonus amount to be
included. However, Ta Chen notes that fisca year 2002 includes a certain bonus amount for
employees  bonus and compensation for directors and supervisors on its statement of changesin
sockholders  equity, which it agrees to include in the caculations for the next review.

Department’s Position: We agree with petitionersin part. Ta Chen noted in its minor correctionsto
the response found prior to verification that it omitted a number of bonuses applicable to its packing
expenses, indirect saling expenses and invoice processing expenses in the home market. See Home
Market Verification Report at Exhibits 1A, 1B, 1C and 1F. Since these expenses represent actua
expenses that were incurred during the POR for the production and sales of subject merchandise, we
have revised our caculation of packing, indirect selling expenses incurred in the home market for both
U.S. and home market sdesto include these expenses. See Find Andyss Memo at 2. However, we
agree with Ta Chen that the Department should use the G& A figure recorded on Ta Chen’ s audited
financia statement for the most contemporaneous year to the POR, which in this case is 2001, for the
caculation of G&A inthe COP and CV database. Ta Chen's 2002 fiscd year only covers five months
of the POR. Furthermore, the adminigtrative review began before Ta Chen's 2002 fiscd year was
complete, so Ta Chen did not have the opportunity to adjust the 2002 financid data, as it normaly does
for antidumping purposes.  The use of the earlier fiscd year is consstent with previous reviews for this
case. Seeeq. Certan Stanless Sted Butt-Weld Pipe Fittings Final Results and Find Rescisson in
Part of Antidumping Duty Adminidrative Review, 67 FR 78417 (December 24, 2002), and
accompanying Issues and Decison Memorandum at Comment 8 (“SSBWPFE from Taiwan, 2000-
2001"). Since there were not bonuses and other compensation excluded from the 2001 income
statement, the Department does not need to adjust the G& A figure. Therefore, we made no changes to
our calculations for bonuses and compensation paid to employees, supervisors and directors included in
stockholders equity in the COP and CV database.
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Comment 7: Selling Expenses Associated with Sales Returnsin the U.S. Market

Petitioners contend that Ta Chen failed to report the expenses incurred between TCI and Ta Chen
associated with returned SSBWPF sold in the U.S. market. Petitioners do not agree that “...such
charges represent adjustments to the transfer price between TCl and Ta Chen, rather than acharge
between Ta Chen and the customer.” See Home Market Verification Report, at 15. Petitioners
contend that Ta Chen firg incurred expenses on shipping the initid merchandise to TCl and ultimatdy
to the U.S. customer. Petitioners further explain that when the fittings were returned, additiona
expenses were incurred by Ta Chen and TCI to ship the fittings back to Ta Chen. Petitioners contend
that all expensesincurred for the sale of subject merchandise should be captured in the Department’s
cdculations and deducted from the U.S. tarting price in the dumping caculation. Consequently,
petitioners argue that al the expenses incurred both to ship merchandise to TCI and then to return
merchandise to Ta Chen should be captured in the Department’s calculations.  Furthermore, petitioners
contend that page 15 of the Department’s Home Market Verification Report notes that “salesreturnsin
the United States were not reported in the section C database.”

Petitioners contend that as a remedy, the Department should sum the totdl vaue of U.S. SSBWPF as
reported in the Home Market Verification Report a Exhibit 8D, and determine the percentage vaue
that these returns represent of the U.S. imports reported in Ta Chen's Section A quantity and vaue
chart. Petitioners contend that to determine the costs associated with the returned fittings, the
Department should sum together the highest per-unit value for al expensesincurred between Ta Chen
and TCI (such as containerization expenses, domestic brokerage and handling expenses, ocean freight
and marine insurance), and then double this value in order to caculate the in-bound and out-bound
expenses for the returned merchandise. Petitioners contend that the Department should multiply the
per-unit value by the percentage of returned U.S. merchandise to Ta Chen' stotal U.S. imports of
fittings, to calculate the per-unit cost of returned merchandise that would be used to reduce the gross
unit price.

Ta Chen contends that the income statements provided in Verification Exhibit 6B shows that there were
no saesreturns for the fittings mill in 2001. In addition, Ta Chen cdlams that the one U.S. sdle identified
during the POR as a return on the 2002 income statement was in fact a short shipment, for which no
additional shipping expenses wereincurred. Therefore, Ta Chen contends that it did not fail to report
al U.S. sling expenses to the Department for returned merchandise.

Department’s Position: We disagree with petitioners that Ta Chen faled to properly report the
expenses incurred between TCl and Ta Chen associated with returns of SSBWPF sold inthe U.S.
market. At verification, the Department examined this issue and found that Ta Chen had accounted for
these expenses. The Department’s Home Market Verification Report explains, “{w} e noted that Ta
Chen had a number of returns from export markets, including the United States. Ta Chen explained
that sales returns in the United States were not reported in the section C database. However, for
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alowances, Ta Chen reported the adjusted quantity and vaue of the sale between TCI and the
unaffiliated customer. However, Ta Chen explained that it did not report any of the sales alowances
that TCI charged back to Ta Chen, because such charges represent adjustments to the transfer price
between TCI and Ta Chen, rather than a charge between Ta Chen and the customer.” See Home
Market Verification Report a 15. Furthermore, Ta Chen’s sdles return ledger only contains one such
adjustment for sales return of SSBWPF sold in the U.S. during the POR. See Home Market
Veification Report at Exhibit 8D. The other entriesin Ta Chen's sdes return ledger are elther outside
the POR, from non-U.S. markets, are for non-subject merchandise, or represent adjustments for short
shipments. Seeid. Additiondly, Ta Chen did not actudly incur any additiond freight expenses snce
the merchandise was not actualy shipped back to Taiwan. Therefore, we find that Ta Chen has
accounted for any expenses associated with return of U.S. sdles. Thus, we have made no changes to
our caculaionsfor thefind results of review.

Comment 8: Home Market Indirect Selling Expenses Incurred for Salesto the United States

Petitioners contend that the Department confirmed at verification that Ta Chen falled to include the
indirect selling expenses incurred by Sdles Department 3 for U.S. sdesin its section C questionnaire
response, athough the Department asked twice for thisinformation. Therefore, petitioners argue that
the Department should reduce the gross unit price for U.S. sdes by the amount of the indirect selling
expensesincurred by Sales Department 3 for U.S. sdles.

Ta Chen contends that it reported dl of its home market indirect selling expenses incurred for sdlesto
the United States. Ta Chen claims that it reported them in the same way as it had done in many prior
reviews and which the Department had accepted. At verification, Ta Chen maintains that the
Department contemplated an dternative methodology for caculating home market indirect selling
expensesincurred for salesto the United States. Ta Chen clamsthat it promptly provided the
requested information. Ta Chen dates that it will be satisfied with either methodology.

Department’s Position: We agree with petitionersin part. We agree with petitioners that Ta Chen
did not include any indirect sdlling expenses incurred in Sdes Department 3 inits reported DINDIRSU
caculations. See Home Market Verification Report at 20. However, we disagree with petitioners
contention that we should reduce the gross unit price for U.S. sales by the amount of the indirect sdlling
expenses incurred by Sales Department 3 for U.S. sales. Section 351.402(b) of the Department's
regulations states that "[i]n establishing constructed export price under section 772(d) of the Act, the
Secretary will make adjustments for expenses associated with commercid activitiesin the United States
that relate to the sdle to an unaffiliated purchaser, no matter where or when paid.” Seeaso SAA a
823, which states that "congtructed export price will be caculated by reducing the price of thefirst sde
to an unaffiliated customer in the United States by the amount of the following expenses (and profit)
associated with economic activities occurring in the United States.™ These expenses are not associated
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with economic activity in the United States rdating to the sde to an unaffiliated purchaser.
Furthermore, the variable DINDIRSU is used only in the caculation of CEP prdfit in the caculation of
the dumping margin. Therefore, using the information provided in Verification Exhibit 11C, we revised
our caculations for the fina results of review to include the expensesin Sdes Department 3 in the
cdculation of DINDIRSU for the CEP profit caculation. For adetailed description of our caculation,
see our Find Anadlyss Memo at 2-3.

Comment 9: Home Market Inventory Carrying Costs Associated with U.S. Sales

Petitioners contend that Ta Chen failed to include the average number of days that inventory isheld by
TaCheninitsU.S. sdeslising. Petitioners contend that Ta Chen's explanation for not reporting home
market inventory carrying costs associated with U.S. salesignores the fact that the reported average
number of daysin inventory includes the number of days that the inventory destined for the United
Saesisheld in inventory. Petitioners further note that the Home Market Verification Report at 20-21
explans that the home market inventory carrying costs reported at verification include dl of the
inventory carrying costs in the entire company for dl products. Asaresult, petitioners contend that the
Department should increase the amount of inventory carrying codts for U.S. sdes by the average
number of daysthat inventory is held by Ta Chen in the home market.

Ta Chen contends that home market inventory carrying costs should not be removed from U.S. price
because it believes they are not associated with commercia activity in the United States. In addition,
Ta Chen contends that inventory carrying costs are related to the production of the subject
merchandise, not the sales of the subject merchandise. Further, Ta Chen contends that the reported
inventory carrying costs for U.S. sales was found to be overstated to Ta Chen’s detriment at
verification. Ta Chen contends that TCI had no short-term borrowingsin U.S. dollars, and thus, the
lower short-term borrowing rates as reported by the Federa Reserve should be used in the imputed
credit and inventory carrying cost calculations for U.S. sdes, rather than the long-term rate that Ta
Chen used to cdculate inventory carrying costs and imputed credit cogtsin its questionnaire responses.
Ta Chen contends that after making this adjustment, Ta Chen’sinventory carrying costs and imputed
credit cogts for U.S. sdleswill drop regardiess of any adjustments for home market or time on the water
inventory time. Ta Chen contends that any errorsinits U.S. inventory carrying costs were thusin
aggregate to Ta Chen' s detriment as far as overdating the dumping margin from its actua vaue.

Department’s Position: We disagree with petitioners. Section 351.402(b) of the Department's
regulations states that "[i]n establishing constructed export price under section 772(d) of the Act, the
Secretary will make adjustments for expenses associated with commercid activitiesin the United States
that relate to the sdle to an unéaffiliated purchaser, no matter where or when paid.” Also, the SAA a
823 states that "constructed export price will be caculated by reducing the price of thefirst saleto an
unaffiliated customer in the United States by the amount of the following expenses (and profit)
associated with economic activities occurring in the United States”” Holding inventory for goods
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destined for the United Statesin Taiwan is not economic activity in the United States associated with
the sde to an unaffiliated purchaser. Asareault, we will not make any changes to our find results of
review for inventory carrying costs incurred in Taiwan in the cdculation of the dumping margin. Ta
Chen’ s arguments regarding its short-term borrowings in U.S. dollars are addressed in Comment 12 of
this memorandum.

Comment 10: Thelncluson of Time-on-the-Water in U.S. Inventory Carrying Costs

Petitioners contend that Ta Chen falled to include time-on-the-water in its calculation of inventory
carrying codsin the United States even though it reported this figure in the narrative of its questionnaire
response. Petitioners contend that the Department should increase TCI’ s inventory carrying costs by
the average number of daysthat the merchandiseisin trangt over the ocean.

Ta Chen contends that the Department explained in a previous review of SSBWPF Tawan,
Sanless Sted Butt-Weld Pipe Fittings From Taiwan: Finad Results of Antidumping Duty Adminigretive
Review, 63 FR 67855 (December 9, 1998) at Comment 2:

“{T}heinventory carrying costs incurred for the time on the water between Taiwan and
the United States should not be deducted from the price used to caculate CEP. The
Department has addressed thisissuein the past in Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts Thereof From France, Germany, Italy, Japan,
Romania, Singapore, Sweden, and the United Kingdom; Final Results of Antidumping
Duty adminigrative Reviews, 63 FR 33320, 33344 (June 18, 1998) and Color Picture
Tubes From Japan; Find Results of Antidumping Duty Adminidrative Review, 62 FR
34201, 34206 (June 25, 1997). In both instances, the Department stated that it is clear
from the Statement of Adminigtrative Action ("SAA™) that under section 772(d) of the
Act we should deduct from CEP only those expenses associated with commercid
activity in the United States, which relate to the resde to an unaffiliated purchaser. In
Color Picture Tubes From Japan, we further explained that the SAA indicates CEP"is
now calculated to be, as closaly as possible, a price corresponding to a price between
non-affiliated exporters and importers.” 62 FR at 34207 (quoting the SAA at 823).
Section 351.402(b) of the Department's new regulations codifies this principle, stating
that we will make adjustments under section 772(d) for expenses associated with
commercid activity in the United States, no matter where it wasincurred. Therefore,
consstent with section 772(d) and the SAA, we deduct only those expenses
representing activities undertaken to make the sae to the unaffiliated customer in the
United States. We ordinarily do not deduct indirect expensesincurred in selling to the
affiliated U.S. importer. See, eq., Tapered Raller Bearings and Parts Thereof, Finished
and Unfinished, From Japan and Tapered Roller Bearings, Four Inchesor Lessin
Outsde Diameter, and Components Thereof, From Japan; Fina Results of
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Antidumping Duty Adminidrative Reviews and Termingtion in Part, 62 FR 11825,
11834 (March 13, 1997); Gray Portland Cement and Clinker From Mexico; Find
Reaults of Antidumping Duty Adminidrative Review, 62 FR 17148, 17168 (April 9,
1997).

We do not consider the portion of Ta Chen'sinventory carrying costs during the period
of trandt to be associated with commercia activity in the United States. These
expenses were incurred from the date of exportation to the date the affiliated importer
received the subject merchandise in the United States and, therefore, relate to the sde
to TaChen's U.S. dfiliate and not to the sde to the unaffiliated customer. See Certain
Sainless Wire Rods From France: Amended Final Results of Antidumping Duty
Adminidrative Review (Sted Wire Rods), 62 FR 25915, 25916 (May 12, 1997).
Accordingly, for these find results we have not deducted such costs from the CEP.”

Therefore, Ta Chen argues that the reasons stated above for time on the water, any inventory carrying
costs and indirect sdlling expenses incurred in Taiwan should not be netted from its U.S. CEP price.

Department’s Position: We disagree with petitioners. Time-on-the-water is an in-transt cost that
should not be included in the reported inventory carrying costs of TCI. In-trangt inventory carrying
cogs are indirect salling expenses relating to the sae to the affiliate and, consequently, are not
associated with U.S. economic activity or related to the resale of the merchandise. See Antifriction
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France, Germany., Italy.
Japan, Romania, Sveden, and the United Kingdom; Final Results of Antidumping Duty Adminidrative
Reviews, 64 FR 35590, 35619 (July 1, 1999). The Department has maintained this position in
previous reviewsfor thiscase. See, eq., Certan Stainless Sted Butt-Weld Pipe Fittings from Taiwan:
Find Results of Antidumping Duty Adminidrative Review, 65 FR 81827 (December 27, 2000) and
accompanying Issues and Decison Memorandum at Comment 3. Therefore, in accordance with
section 351.402(b) of the Department’ s regulations and with previous reviews, we will not include the
time-on-the-water in the calculations of TCI’ sinventory carrying costs.

Comment 11: U.S. Indirect Sdlling Expenses

Petitioners contend that Ta Chen failed to rely on TCI’ sfinancid statements that were most
contemporaneous with the POR for reporting the tota vaue of U.S. indirect selling expenses.
Petitioners clam that by using the 2001 financid statements, Ta Chen ignored the Department’s
longstanding policy of using the financia statements that most closdly represent the period of review,
thus precluding the Department’ s ability to caculate the most accurate dumping margin possible.
Therefore, petitioners contend that the Department should recaculate TCI's U.S. indirect sdlling
expenses based on TCI'sfiscd year 2002 financid statements, since the 2002 financid statements most
closaly represent the period of review.

Public Document
22



Furthermore, petitioners contend that Ta Chen failed to include TCI’ s cogt of financing in the U.S.
indirect sdlling expense cdculation asreported in the U.S. Verification Report at 1. Therefore,
petitioners assart that the Department should rely on TCI’ sfiscd year 2002 financid statements,
including TCI’s 2002 interest expense, for the fina results of review.

Ta Chen contends that TCI used the indirect selling expenses from its financia statement that most
closaly corresponds to the POR. Ta Chen clams that thisis the gpproach that it has used in dl prior
reviews which the Department has accepted. Ta Chen contends that petitioners request to usea
financial statement that covers a period that ends after the POR is erroneous because section 772(d)(1)
of the Act Sates that the costs to be used in the dumping caculation are those that are incurred “in
sdling the subject merchandise’ and that costs incurred after the POR cannot be incurred in sdling the
subject merchandise during the POR. Further, Ta Chen argues that the SAA at 824, dtates that only
costs “reasonably attributed” to the sales of subject merchandise during the POR may beused. Ta
Chen contends that costs incurred after the POR cannot be reasonably related to the POR.

Also, Ta Chen argues, that should the Department choose to use the audited financia statements for
2002, it would have to remove certain expenses before including the 2002 information in the calculation
of the dumping margin, such as: (1) lega feesincurred by TCI to defend againgt anti-dumping cases,
ganceit isthe Department’ s practice not to increase the dumping margin for efforts to defend againgt
and comply with the U.S. antidumping law; and, (2) costs TCI reported elsewherein TCI's
guestionnaire response on a transaction-specific bas's, such that it would double count such coststo
consder them as part of U.S. indirect slling expenses as well.

Department’s Position: We agree with petitionersin part. However, we disagree with petitioners
contention that by using the 2001 financid statements, Ta Chen ignored the Department’ s policy of
using the financid statements that most closely represent the period of review, thus precluding the
Department’ s ability to calculate the most accurate dumping margin possible. In the Preiminary
Resaults, the Department used TCI' s operating costs from its 2001 audited financial statementsto
cdculateits U.S. indirect sdlling expenses, which included gregater time overlgp with the POR. Ta
Chen’s 2002 fisca year only covers five months of the POR. Furthermore, the adminidrative review
began before Ta Chen's 2002 fiscal year was complete, so Ta Chen did not have the opportunity to
adjust the 2002 financid data, asit normally does for antidumping purposes. The use of the earlier
fiscal year is congstent with previous reviews for thiscase. See, eg., SSBWPFE from Taiwan, 2000-
2001, 67 FR 78417, and accompanying Issues and Decison Memorandum a Comment 8. Therefore,
we have continued to base our U.S. indirect selling expense cadculation on fisca year 2001 data and
have made no changes for the find results of review.

However, we agree with petitionersthat TCI’s cost of financing should be included in the calculation of
U.S. indirect saling expenses. Therefore, we have recalculated TCI’s U.S. indirect selling expenses to
include TCI' s interest expenses. For adetailed explanation, see Find Andyss Memo a Attachment 1.
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Comment 12: Short-term Borrowing Rate for Imputed Credit in the United States

Ta Chen contends that it is the Department’ s practice to use the U.S. Federal Reserve Bank short-term
rate for determining imputed credit costs when a respondent has no actud short-term borrowing in U.S.
dallars, according to Certain Fresh Cut Flowers From Colombia; Find Results of Antidumping Duty
Adminigrative Reviews, 61 FR 42849 (August 19, 1996); and Polyester Staple Fiber from Korea:
Fna Results of Antidumping Duty Adminidrative Review, 67 FR 63616 (October 15, 2002). Ta
Chen contends that the Department established that Ta Chen had no actua short-term borrowing in the
U.S. market a verification by reviewing the loan documents and holding discussons with company
officids. Therefore, Ta Chen contends that the Department should use the U.S. Federad Reserve Bank
short-term borrowing rates reported on www.fereralreserve.gov to determine imputed credit costsin
the U.S. market.

Petitioners argue that the Department should reject Ta Chen's claim that TCI had no short-term U.S--
dollar borrowings during the POR, and that the Department should instead rely on the U.S. Federa
Reserve Bank’ s short-term borrowing rate for the calculation of U.S. credit and U.S. inventory carrying
costs. Petitioners clam that Ta Chen's claim is not supported by the Department’ s verification report,
TCI's verification exhibits, TCI' sfinancid statements, TCI’s accounting books and records, or Ta
Chen's cartified submissonsin this review.

Petitioners contend that TCI’ s audited financid statements demonstrate that TCI entered into an
agreement with Foothill Capital Corporation which provided short-term revolving | etter-of-credit
accommodations. Petitioners further contend that TCI’ s audited financid statements indicate that a
restricted bank account was established to accept customers payments on the letters of credit, which
in turn are used by Foothill to pay off the short-term advances. Petitioners argue that given the credit
termsthat TCl extends to its customers, the revolving letter of credit from Foothill must be a short-term
loan, because TCl must repay the letter of credit when it receives payment from its cusomers. Findly,
petitioners argue that Verification Exhibit 18 provides documentary evidence that the restricted bank
account established to accept U.S. customers payment on letters of credit, which in turn are used by
Foothill to pay off the short-term advances were used in the course of making saesto the United
States, and hence demongrate that such short-term financing exists in the United States.

Petitioners disagree with Ta Chen's contention that, at verification, the Department found that TCI had
no actua U.S.-dollar short-term borrowings during the POR. Petitioners point out that Ta Chen
submitted its calculation for TCI's U.S.-dollar-denominated short-term loans in exhibit C-6 of Ta
Chen’s October 4, 2003 Submission and Exhibit 10 of Ta Chen’s February 25, 2003 Submission. In
addition, petitioners clam that the U.S. Verification Report at Exhibit 9 provides evidence that TCI had
short-term borrowings which it did not acknowledgein its case brief. Furthermore, petitioners contend
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that TCI did not disclose dl of its U.S.-dollar short-term loans to the Department. For example,
petitioners explain that TCI’ s audited financia statements indicate that TCI had an overdraft balance of
$761,169. Petitioners claim that no bank would permit any banking customer to maintain an overdraft
balance in its account and not charge interest and fees. Thus, petitioners maintain that Ta Chen had
ghort-term loans to cover its overdraft position at the bank.

In addition, petitioners contend that there is nothing in the U.S. Verification Report that suggests that
TCI’sreported U.S. short-term borrowings were long-term loans. Rather, petitioners contend that the
Department verified the short-term interest rate that Ta Chen reported and that no documentation on
the record supports the conclusion that these loans were in fact long-term loans. See TaChen's
February 25, 2003 Submission Consequently, petitioners contend, that contrary to Ta Chen's
assertion, the Department did find that TCI had short-term borrowings at verification and was able to
identify the interest rate that TCI obtained for its loans.

Petitioners argue that the Department must base its decision on substantia evidence on the record
rather than on undocumented and mideading statements made at TCI’ s verification which contradict Ta
Chen’s prior questionnaire response and verification exhibits. Thus, petitioners assert that the
Department should rely on the verified short-term interest rate reported in Ta Chen's submissions,

TCI’ s verificaion exhibits, and TCI' s audited financia statements and accounting system to caculate
U.S. credit expenses and U.S. inventory carrying costs for U.S. sdles.

On aseparae issue relating to TCI’ s short term cost of borrowing, petitioners argue that Ta Chen
should not use Ta Chen’s short term cost of borrowing U.S. dollars to caculate imputed credit
(“IMPCREDITU”) for U.S. salesthat are shipped directly from Taiwan to the unaffiliated customer
(“direct shipment”). Petitionersrefer to the U.S. Verification Report a Exhibit 18 to illudtrate that TCI,
not Ta Chen, extends the credit termsto the U.S. customer. Petitioners argue that Chapter 8 of the
Department’s dumping manud explains that the Department will “...impute the cost of credit by
determining the number of days payment is outstanding and the interest rate the company paid, or
would have paid, if it borrowed the same money...to finance its accounts receivable.” Thus, petitioners
argue that the IMPCREDITU for all of TaChen's U.S. sdles should be based on TCI’ s short-term cost
of borrowing U.S. dollars.

In Rebuttal, Ta Chen contends that, contrary to petitioners clams, it properly used Ta Chen Tawan's
U.S.-dollar short-term interest rate for U.S. direct shipment sdles. Ta Chen contends that the payment
terms that Ta Chen extends to TCl means that Ta Chen Taiwan, rather than TCl, isfinancing the direct
shipment sales, and since Ta Chen claimsthat TCI had no short-term borrowing in the United States,
the appropriate interest rate to use for the direct shipment salesis Ta Chen Taiwan's U.S. dollar short-
term interest rate incurred in the home market.
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Department’s Position: We disagree with Ta Chen on both issues. TCI's short-term interest rate as
recorded in Ta Chen’s submissions, TCI’ s verification exhibits, TCI’' s accounting system, and TCI's
financid statementsis the appropriate rate of interest to gpply to the calculation of U.S. inventory
carrying costs and imputed credit for al sdesto the United States. At verification, we confirmed that
loans reported to the Department as the basis for caculating TCI’ s short-term cost of borrowing were
infact lines of credit used to finance accounts receivables in the United States. See U.S. Veification
Report at 12; see dlso, Ta Chen's October 4, 2003 Submission a Exhibit C-6; see dso TaChen's
February 25, 2003 Submission a Exhibit 10.

With regard to the cost of borrowing that isto be imputed for direct shipment sales, we disagree with
TaChen. Asexplained in Policy Bulletin 98.2, Imputed Credit Expenses and Interest Rates, (February
23, 1998) (“Palicy Bulletin 98.2"), the imputation of credit cogt is areflection of the time value of
money that must correspond to afigure reasonably caculated to account for such vaue during the gap
period between ddlivery and payment, and it should conform with "commercia redity.” See Policy
Bulletin 98.2 citing LMI-LaMetdli Indudtride, Sp.A. v. United States, 912 F.2d 455 (Fed. Cir. 1990)
(“LMI™). Imputed credit represents “the cost to the respondent for not receiving immediate payment
foritssdes” See Policy Bulletin 98.2. Although Ta Chen arguesthat itsfinancia statementsindicate
that it extends credit for U.S. sdles, the credit extended rel ates to the transaction between Ta Chen and
TCI, not TaChen and the unaffiliated U.S. customer. TCI extends payment terms to the unaffiliated
U.S. customer for dl U.S. sdles. See Ta Chen's February 25, 2003 Submission, at 10. The date of
payment reported in Ta Chen's section C database is “the date of deposit in TCI' s bank account.” See
TaChen's October 4, 2003 Submission, at C-12. Since TCI, and not Ta Chen, extends credit and
receives payment for dl U.S. sales, TCI’ s short-term cost of borrowing U.S. dollarsis the appropriate
bass for imputing credit. Therefore, we applied TCI’s cost of borrowing to caculate U.S. credit
expensesfor dl U.S. sdesfor thefina results of review. For adetalled explanation, see Find Andyss
Memo &t 4.

Comment 13: CEP Profit

Ta Chen contends that it has argued in prior reviews and in court that the CEP profit adjustment should
take into account U.S. inventory carrying costs and imputed credit costs specific to the subject
merchandise. Ta Chen contends that these enormous costs are specific to fittings and are not shared by
other products sold by TCI. Ta Chen contends that the CEP profit rate for fittings was overstated.
Furthermore, Ta Chen contends that an adjustment to TCI’s company-wide average interest costs
does not account for these enormous fitting-specific costs, which, as a percent of cost, are far higher
than the company-wide average.

Ta Chen contends that the Department overstates the CEP profit ratio because it ignores imputed credit
costs and U.S. inventory carrying cogts incurred by TCI. Furthermore, Ta Chen argues that the CEP
profit adjustment is further exaggerated since the Department cal culates the CEP profit adjustment by
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multiplying the CEP profit retio by the same U.S. inventory carrying and imputed credit costs that it
ignored to calculate the CEP profit ratio. Ta Chen contends that the downward CEP profit adjustment
was thereby greetly overstated, which in turn, overstated the dumping margin.

Ta Chen notes that the Department has regjected the CEP profit argument in prior reviews, and the issue
isnow beforethe CIT. Ta Chen notesthat it attached its case and rebuttd briefs to the court and
incorporated them by reference into the case brief. Ta Chen clams that the purpose of submitting these
briefs as an attachment to its case brief is to preserve the argument now before the court in the hope
that, pursuant to court litigation, the Department has reassessed or decided to revigit its position.

Petitioners contend that the Department’ s CEP profit caculation and CEP profit adjustment to the U.S.
CEP price are supported by substantia evidence on the record and is otherwise in accordance with
law.

Petitioners argue that the statutory authority for the Department’ s adjustment derives from section
772(d)(3) of the Act, which ingtructs the Department to reduce the starting price to the first unaffiliated
U.S. customer by the profit alocated to expenses incurred for sdlling, distributing and further
manufacturing activities in the United States with repect to a respondent’ s subject merchandise; and
section 772(f) of the Act which provides a*“ specid rule for determining profit” on CEP sales.

Petitioners contend that in the preliminary results of review, the Department calculated CEP profit in
accordance with the Act, the Department’ s regulations and the Department’ s Policy Bulletin No 97/1
found at http://iaita.doc.gov/policy/bull97-1.htm. Petitioners explain that the Department caculated the
actua profit rate of the subject merchandise sold in the home and U.S. markets, by determining the
amount of the total actua expenses and tota actua revenue reported on the respondent’ s computer
sdesliging. It then used these actud figures to deduct tota actua expenses from total actua revenue
to obtain tota actua profit reported for U.S. and home market sdles. Since the Department used the
total actua expenses reported on the computer sales ligting, petitioners argue that the Department’s
cdculations, were made in accord with section 772(f)(2)(B) of the Act, which defines “total United
States expenses’ to include commissions, expenses that bear a direct relationship to the U.S. sales
(e.q., credit expenses, guarantees, warranties), and any sdlling expenses that the sdller bears on behal f
of the buyer, any other saling expenses, and U.S. further manufacturing costs.

Therefore, petitioners argue that the Department should regject Ta Chen’s argument that the Department
should include imputed credit expenses (CREDITU) and inventory carrying costs (INVCARU) in its
caculation of total United States expenses used to determine U.S. profit.

Firdt, petitioners argue that such a calculation would blur and redefine the statutory concept of tota
actud profit, (now calculated as the difference between actud revenue and actud expense), by defining
actua expenses as ahybrid of actud and imputed interest expenses. Petitioners contend thet it would
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be both nonsensical and contrary to the thrust of section 772(f)(2)(D) of the Act to replace actual
interest expenses that are recorded in the accounting books and records with imputed expenses.

Second, petitioners contend that the Department’ s CEP formula provides alogica methodology for
caculating theratio of total actud profit earned to tota actud expenses and applying thisratio to
individua U.S. CEP sdesin amanner tha is congstent with information derived from the respondent’s
accounting books and records.

Third, petitioners argue that the Department’ s practice of consdering total actud expensesin the CEP
profit calculation is reasonable, because actua net interest expenses recorded in the respondent’s
books and records reflect the actua cost to finance, among other things, its accounts receivable and
inventory, as emphasized in the Department’s Policy Bulletin 97/1. which statesthat “. . . thereisno
need to include imputed interest amounts in the profit caculation since we have dready accounted for
actua interest in computing “actud profit” under section 772(f). . . . however, when alocating a portion
of actud profit to each U.S. CEP sde, we will include imputed credit and inventory carrying costs as
part of the total U.S. expenses dlocation factor. Thisis consstent with section 772(f)(1) which defines
the term totdl U.S. expenses as those described under section 772(d)(1) and (2).”

Moreover, petitioners contend that the CIT held with respect to CEP profit that “{t} here is also nothing
that categoricaly prevents the inclusion of imputed expenses. Rather, imputed expenses should be
omitted from actud profit if they duplicate expenses aready accounted for.” See Tha Pinegpple
Canning Industry Corp., Ltd. v. United States, 23 CIT 286, 296 (1999), &f’d, 273 F. 3d 1077 (Fed.
Cir. 2001) (“Tha RPinegpple”). Therefore, petitioners maintain that actua net interest costs, which are
included in “total expenses,” dready account, inter dia, for the cost of financing inventory and accounts
recelvable. Thus, according to petitioners, the inclusion of imputed inventory carrying costs and credit
expenses would be duplicative and would result in awrongful overstatement of expenses and
understatement of CEP profit, asindicated by the court in Thai Pinespple.

Petitioners contend that in the Amended Final Determination of Salesat Less Than Fair Vaue:
Greenhouse Tomatoes from Canada, 67 FR 15528, 15529 (April 2, 2002) (“Greenhouse Tomatoes’),
the Department used the same methodol ogy to caculate CEP profit. Petitioners argue that Ta Chen's
contention, expressed in its October 29, 2003 case brief,(initia brief at 6 and reply brief at 9-10), that
the Department admitted that it should include imputed credit and inventory carrying costsin tota U.S.
expenses used to determine total actua profit isinaccurate. Rather, petitioners argue that the
Department’ s reference isto tota actua expenses, confirmed by the computer program used in
Greenhouse Tomatoes. See Petitioners Rebuttd Brief, at page 14 and Attachment 2 at line 530,
(November 5, 2003).

Furthermore, petitioners argue that the Department stated its intention to exclude imputed credit and
inventory carrying costs in the Preamble to the Department’ s current regul ations, where the Department
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specificdly explained it “. . . does not take imputed expenses into account in calculating cos.
Moreover, norma accounting principles permit the deduction of only actual booked expenses, not
imputed expenses, in cdculaing profit.” See Preamble, 62 FR at 27354. The Department reiterated
this sentiment in the final results of its 1999-2000 review and 2000-2001 review, stating that “{ n}orma
accounting principles only permit the deduction of actual booked expenses, not imputed expenses, in
caculating profit. Inventory-carrying costs and credit expenses are imputed expenses, not actual
booked expenses, so we have established a practice of not including them in the calculation of tota
actud profit. See Certain Stainless Sted Butt-Weld Pipe Fittings. Final Results and Final Rescission in
Part of Antidumping Duty Adminigretive Review, 67 FR 78417 (December 24, 2002), and
accompanying Issues and Decison Memorandum at Comment 2; Certain Stainless Stedl Butt-Weld
Pipe Fittings Find Results of Antidumping Duty Adminidrative Review, 66 FR 65899 (December 21,
2001), and accompanying 1ssues and Decison Memorandum a Comment 3. Petitioners contend that
by relying on arespondent’s net interest expenses, as recorded in its norma books and records, the
Department has conddered the actua cost of financing incurred by the company to hold, among other
things, its accounts receivable and inventory. Thus, the reliance on the actual net interest expenses
dready reflects and takes into account the cost of credit for sdles and inventory carrying costs of
merchandise reported by respondents in their sales responses.

Similarly, petitioners argue that legidative history undercuts Ta Chen's contention that “total expenses’
includes imputed credit and inventory carrying costs. Although petitioners acknowledge that section
772(f)(2)(c) of the Act does not expresdy speak of “total actud expenses’ and mentions instead “total
expenses” they explain that the SAA at 825 datesthat “ Thetotd profit is calculated on the same basis
asthetotal expenses.” Furthermore, petitioners note that section 772(f)(2)(D) of the Act defines “total
profit” explicitly as“tota actua profit.” Therefore, petitioners contend that “total expenses’ can only be
interpreted as “tota actual expenses’ and not a mixture of actud and imputed expenses as Ta Chen has
argued.

Petitioners argue that the SAA gives authoritative guidance on thisissue. Petitioners contend that

“{t} he Statement of Adminigtrative Action . . . shdl be regarded as an authoritative expresson by the
United States concerning the interpretation and gpplication of the Uruguay Round Agreements and this
Act inany judicid proceeding in which a question arises concerning such interpretation or application.”
See 19 U.S.C. §3512(d). Petitioners argue that “total expenses,” which Congressindicated in the
SAA a 825 are“totdl actua expenses” just as “total profit” isexpresdy “totd actud profit.”
Therefore, petitioners argue that there is no other way that one can reasonably understand the SAA’s
guidance that tota profit and tota expenses are to be caculated on the same bagis -- that is, on an
actual bass. Asareault, petitioners argue that the Department’ s reliance on Ta Chen' stota actua
expensesis gopropriate for the find results of review.

Finally, petitioners argue that the Department’ s CEP profit calculation does not violate the obligations of
the United States under the WTO' s antidumping agreement. Petitioners argue that the Department’s
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caculation of CEP profit does not violate the obligations of the United States under the World Trade
Organization’s Antidumping Agreement. Petitioners contend that Articles 2.3 and 2.4 of the
Antidumping Agreement discuss only generally when U.S. priceisto be determined by means of a
constructed export price. Petitioners contend that nowhere in Articles 2.3 and 2.4 isthere any
language that expresdy states how the adjustment for profits accruing on CEP sdes should be
computed. In other words, petitioners explain that nothing in Articles 2.3 and 2.4 compels Ta Chen's
interpretation favoring use of imputed inventory carrying costs and imputed credit cogtsin lieu of actud
credit cogts for purposes of calculating tota expenses for CEP profit.

Petitioners note that Ta Chen’s case brief assertsthat an Act of Congress should not be construed in a
way that violates the obligations of the United States under public internationd law if some other
interpretation remains that does not cause such a problem. See Ta Chen's Case Brief a 12 (October
29, 2003); see eg., Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 (1804). Inthis
instance, however, petitioners argue that there has been no showing by Ta Chen that the United States
is required under public internationa law to compute CEP profit as Ta Chen wishes, and no decison to
this effect has been rendered under the World Trade Organization’s dispute settlement system. In fact,
petitioners note that Articles 2.3 and 2.4 of the Antidumping Agreement can be understood to require
or at least permit total actua expensesto be employed in arriving at total actua profit and CEP profit,
as the Department has donein itsreview. Accordingly, petitioners argue that Ta Chen’s argument
should be dismissed.

Department’s Position: We agree with petitioners that the Department’s CEP profit calculation and
CEP profit adjustment to the U.S. CEP price are supported by substantia evidence on the record and
is caculated in accordance with section 772(d)(3) of the Act, the Department’ s regulations, and the
Department’ s Policy Bulletin No 97/1, dl of which require the Department to reduce the starting price
to the first unaffiliated U.S. customer by the profit alocated to expenses incurred for selling, distributing
and further manufacturing activitiesin the United States with respect to a respondent’ s subject
merchandise. Aswe noted in the last two reviews, it is the Department’ s practice to calculate the CEP
profit ratio based on actual expenses, not imputed expenses. Norma accounting principles only permit
the deduction of actua booked expenses, not imputed expenses, in caculating profit. Inventory-
carrying costs and credit expenses are imputed expenses, not actual booked expenses, so we have
edtablished a practice of not including them in the caculation of totd actud profit. See SSBWPF from
Taiwan, 2000-2001, 67 FR 78417, and accompanying Issues and Decison Memorandum at
Comment 2; see dso Certain Stainless Sted Butt-Weld Pipe Fittings: Find Results of Antidumping
Duty Adminidretive Review, 66 FR 65899 (December 21, 2001), and accompanying ssues and
Decison Memorandum at Comment 3 (“SSBWPF from Taiwan, 1999-2000"); see also Thai

Pineapple at 296.

The Department acknowledges that the CIT, in two cases, has directed the Department to include all
expensesincluded in total United States expenses in the calculation of total expenses. See FAG ltdia
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Spav. United States, 97-07-00260-5, Slip. Op. 2000-154 (CIT, Nov. 21, 2000); SNR, Roulements
v. United States, 118 F. Supp. 2d 1333 (CIT, 2000); Natice of find Results of Antidumping Review of
Circular Welded Non-Alloy Stedl from Mexico: November 1, 1998 through October 31, 1999 (“Pipe
from Mexico”), 66 FR 21311 (April 30, 2001) and accompanying Issues and Decisons memo at
Comment 4.

Inboth SNR and FAG Itdia, the CIT held that Commerce' s CEP methodology with respect to
imputed expenses was not in accordance with law. The United States has gppedled both judgements.
However, in Ausmont SPA v. United States, Sip. Op. 01-92 (CIT August 2, 2001), the CIT
sustained Commerce' s methodology. Consequently, as we have stated in the past two adminigtrative
reviews of this case, until such time as these decisons are find, the Department will continue to gpply its
current methodology in excluding imputed expenses when caculating profit. See (“SSBWPFE from
Taiwan, 2000-2001") and (“SSBWPF from Taiwan, 1999-2000"). Therefore, we made no changes
to our caculationsin thefind results of review.

Comment 14: Wire Transfer Feefor Paymentsfrom TCI to Ta Chen

Petitioners argue that Ta Chen failed to report the wire transfer fee associated with payment from TCI
to TaChen (“CREDIT2U”) for certain sdesfrom TCI’sinventory. Petitioners argue that TCl paysa
wire trandfer fee for the payment of invoices for direct shipment salesfrom TaChen. See U.S.
Verification Report a Exhibit 18. Petitioners argue that this same fee must be incurred on each stock
sdeaswedl. However, petitioners assert that Ta Chen has reported no expense for the CREDIT2U
fiddinitsU.S. sdesdatabase for anumber of stock sales. Petitioners argue that the Department
should calculate a per-unit wire transfer fee for al U.S. sdleswhere the CREDIT2U field isequa to
zero.

Ta Chen argues that it properly reported the bank charge (wire transfer fee) for TCI's U.S. warehouse
stock sdes under the variable CREDIT2U. Ta Chen argues that for some sdesthe figureis so smal
that, even after four decimd places, the amount is still zero. Further, Ta Chen argues that the method
requested by petitioners to caculate the unit wire transfer fee would grosdy overdate its wire transfer
fees.

Department Position: We disagree with petitioners. The Department identified al U.S. observations
where a zero was reported in the CREDIT2U fidd and found that in each case, the reported vaue of
zero accuraely reflects the per-unit CREDIT2U expense when rounded to the nearest thousandth
decimd point. The Department verified Ta Chen’s method for alocating CREDIT2U expensesto
stock sales and direct shipment sdles. See U.S. Verification Report at pages 17-18, and Exhibit 16 at
5366-5368. Since the Department found that Ta Chen accurately reported its wire transfer fees, we
made no change to our caculations for wire trandfer fees from TCI to Ta Chen for the find results of
review.
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Comment 15: U.S. Inventory Carrying Costs

Petitioners argue that Ta Chen miscalculated its inventory carrying costs for U.S. sdes (“INVCARU”).
Petitioners argue that Ta Chen erroneoudy included the cost of goods sold (* COGS’) and the vaue of
direct shipment sdesin its caculaion of the average number of daysin TCI inventory, without reporting
avduein INVCARU for direct shipment sdesto the United States.

Ta Chen argues that there are no inventory carrying costs incurred in the U.S. for direct shipment sdes
because Ta Chen ships directly to the unaffiliated U.S. customer. In addition, Ta Chen contends that it
did exclude direct shipment sdesfrom its caculation of U.S. inventory carrying costs. See TaChen's
April 24, 2003 Submission at 5-6; Ta Chen’s February 25, 2003 Submission at 108; U.S. Verification
Report at page 11 and verification exhibit 8, a 2200-2210.

Department Position: We disagree with petitioners that Ta Chen improperly calculated INVCARU.
We examined thisissue at the U.S. verification and found that Ta Chen excluded the COGS and value
of U.S. direct shipment sdles when it caculated its average number of daysin TCI inventory. See U.S.
Verification Report at pagell and Exhibit 8, see dso, Ta Chen’s October 4, 2003 Submission, at
Exhibit C-8. Therefore, we made no change to our caculations for thisissue for the fina results of
review.

Comment 16: Weighted-Average Direct Selling Expensesfor U.S. Stock Sales

Petitioners argue that Ta Chen is applying the weighted-average direct selling expenses for U.S. stock
sdesingead of reporting the actua import-specific expenses for U.S. stock sales pursuant to section
351.401(g) of the Department’ s regulations. Petitioners contend that Ta Chenis ableto tie each U.S.
sdefrom TCI inventory to a specific importation from Tawan. Petitioners argue that the U.S.
Veification Report at Exhibit 23 showsthat Ta Chen can tie each U.S. stock sde to a specific
importation by linking the heat number, the product number, and the mill test report (“MTR”) for each
sde. Petitioners contend that the reporting of actua expenses rather than averaged expensesis
important because some of the averaged expenses appear to be lower than the expenses reported on a
transaction specific basis.

Ta Chen argues that tracing the heat number and MTR of afitting sold from TCI’s U.S. warehouse
does not permit the reporting of movement cogts of the fitting from Taiwan on a transaction-specific
basis because one heat number can often trace to many MTRs. As an example, Ta Chen asserts that
the heat number for the product petitionersidentified in their brief tracesto nine separate MTRs. In
addition, Ta Chen argues that the Department has aready held in a prior review that, evenif tracing
was possible, the Department would not require it here because it would be too burdensome, asiit
would have to be done one-by-one on gpproximately 25,000 saes.
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Department Position: We disagree with petitioners. The Department shares petitioners conviction
that entry-specific expenses for U.S. sales are more accurate, and therefore preferable. However in
thisinstance, the Department does not find that it is practicable or possible to determine entry-specific
expenses. Asin previous reviews, the Department verified the extent to which TaChenisableto
report entry-specific expensesfor U.S. sdles out of TCI inventory. We found that it is not possible to
use the heat number and mill test report to link stock salesto a specific entry for al of TCI's stock
sdes. Wenoted inthe U.S. Verification Report that there are three types of scenarios that prevent
them from being able to use the heat number to report import specific expenses for sock sdes: (1)
when TCI imports from Ta Chen, al subject merchandise goes into inventory in their warehouses and
they do not keep track of the shipment each SSBWPF came from; (2) the same heat number may
appear on multiple shipments from Ta Chen to TCI; and (3) TCI’sinventory turnover timeis so long
that they often will have multiple heet numbers for the same product on one invoice to the U.S.
customer. See U.S. Veification Report at 15-16 and pages 6008A-6009B of exhibit 17. Thus, it
would be virtualy impossible for Ta Chen to connect al stock salesto a specific entry. Moreover,
even if the petitioners proposed method could link al stock salesto a specific entry, Ta Chen would
face the burden of merging its accounting software with its software that tracks mill test reports. See
U.S. Verification Report at 15-16.

The dtuation has not changed since previous reviews. In the most recent review, the Department
determined in that athough “Ta Chen could report direct sales expenses for amgority of samples done
by the Department at verification, we determined that this process would be too burdensome for Ta
Chen to make acomplete report.” See eq., Certain Sainless Sted Butt-Weld Pipe Fittings from
Tawan: Find Results of Antidumping Duty Adminidrative Review, 66 FR 65899 (December 21,
2001) and accompanying Issues and Decison Memorandum a Comment 4.

In regards to petitioners contention that certain weighted-average expenses are lower than when
reported on an entry-specific bag's, the Department does not find the result unusud in that Ta Chen's
shipmentsto TCl are larger than its shipments to unaffiliated U.S. cusomers. Thus, the per-unit
expenses associated with larger shipments would be smdler because they are dlocated to alarger
number of units. See U.S. Verification Report at 15.

For thisreview, there is no evidence on the record showing that Ta Chen can trace dl of its CEP
expenses to specific imports absent amanua analyss. Moreover, the record evidence shows that even
with amanua andysis a certain percentage of the expense would sill need to be dlocated on a
weighted-average basis. Consdering that the burden on Ta Chen to report entry specific expenses
would be great and that the benefit of doing so would be minimal, we are accepting Ta Chen’ s weight-
averaged methodology as a reasonable way of calculating CEP expenses, and we made no changesto
our caculaionsfor thefind results of review.
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RECOMMENDATION:

Based on our andys's of both the comments received and our own findings, we recommend adopting
al of the above changes and positions and adjusting the mode match and margin caculation programs,
accordingly. If these recommendations are accepted, we will publish our find results of review,
induding Ta Chen's find welght-averaged dumping margin in the Federal Regigter.

AGREE DISAGREE

James J. Jochum
Assgtant Secretary
for Import Administration

Date
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