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SUMMARY:

We have andyzed the case brief of Petitioners' and rebuttal brief of Respondent Yieh United
Sted Corporation (“YUSCQO”) in this Adminigtrative Review of Stainless Sted Plate in Cails (*SSPC”)
from Tawan. Asaresult of our anays's, we have made no changes from the Naotice of the Prdiminary
Rescission of Antidumping Duty Adminidrative Review of Stainless Sted Plate in Coils from Taiwan,
68 FR 33472 (June 4, 2003) (“Preiminary Rescisson’). Respondent Ta Chen Stainless Pipe Co.,
Ltd. (*TaChen”) did not submit case or rebutta briefs. The merchandise covered by thisorder is
ganless sted plate in coils as described in the “ Scope of Review” section of the Federa Register
notice. The period of review (“POR”) isMay 1, 2001 through April 30, 2002.

We recommend that you gpprove the positions we have developed in the “ Discussion of the
Issues’ section of this Issues and Decison Memorandum. Below isthe complete list of the issuesin this
review for which we have received comment.

LIST OF ISSUES FOR DISCUSSION

A. | ssues with Respect to Ta Chen

Allegheny Ludlum, AK Sted Corporation, Butler Armco Independent Union, United
Stedworkers of America, AFL-CIO/CLC, and Zanesville Armco Independent Organization are
collectively "Petitioners' for this review.



Comment 1:  Examining Alleged Middleman Dumping of Ta Chen
Comment 22 Commerce s Rescisson Policy

B. | ssues with Respect to YUSCO

Comment 3:  YUSCO's Affiliated Parties
Comment 4:  Alleged Error in the Sdlection of the Cash Deposit Rate

C. | ssues with Respect to Ta Chen and YUSCO
Comment5:  Placing Information on the Record

Comment 1: Examining Alleged Middleman Dumping of Ta Chen

Petitioners gate that in the origind investigation, the Department of Commerce (“the
Department”) found that Ta Chen was acting as Y USCO's middleman for YUSCO's U.S. sdesand
sling a lessthan TaChen'scost. See Noatice of Find Determination of Salesat Lessthan Fair Vaue:
Sanless Sed Patein Coilsfrom Taiwan, 64 FR 15494 (March 31, 1999). However, Petitioners
argue that in the Prliminary Rescisson the Department rescinded the review of Ta Chen since it
certified that it did not ship any subject merchandise POR.

Petitioners argue that by ignoring the U.S. resdles by Ta Chen, the Department has elevated its
standard for triggering an adminigtrative review such that U.S. entries during a POR are required, and
mere sales or re-sales during a POR will not trigger an adminigtrative review. Petitioners contend this
directly conflicts with the Department’ s own regulations that State an adminigrative review will cover
entries, exports or sales of subject merchandise. See 19 CFR 351.213(e)(1)(i). Petitioners contend
that the language of this regulation sgnifies that areview is warranted and should proceed as long as
there have been entries, exports or sales during the POR. Petitioners argue that if there were sdes,
such as any Ta Chen U.S. resales of subject merchandise, the adminigtrative review should continue.

Petitioners cite Hynix Semiconductor Inc. v. United States, 248 F. Supp. 2d 1297 (Ct. Int’
Trade 2003), and argue that in that case the Department was upheld in its reliance on constructed
export price (“CEP’) sdestha were completed during the POR to caculate dumping marginsin the
antidumping duty order on certain semiconductors from Korea. Petitioners argue that in that case, the
Department reviewed the CEP sales and not the entries during the POR, and that the Court of
Internationd Trade (“CIT”) agreed that dumping margins can be determined on the basis of sdesor
entries.

Petitioners contend that in the present case, the Department decided not to review Ta Chen's
CEP resales during the period of review and found that Ta Chen had not engaged in middleman
dumping of CEP resdes, even though it was the same sort of CEP sales the Department reviewed in
the adminigrative review chalenged in Hynix Semiconductor, Inc. V. United States. Petitioners dlege
that by requiring entries during the POR to exist before an adminidrative review will occur, the
Department has failed to understand the significance and importance of U.S. resdlesin amiddieman




proceeding. Petitioners assert that middleman dumping occurs at the time of the resde and not at the
time of entry into the United States. Petitioners emphasize that while a middieman may import subject
merchandise during the POR, the subsequent U.S. resale may not occur until after the review period.
Petitioners argue that an accurate dumping margin for middleman resde can only be determined at the
time of the U.S. resdes by the middleman.

Petitioners contend that the Department has not analyzed and calculated dumping margins for
TaChen's U.S. resdles during the POR, as requested by Petitioners who gate that this analysis would
be consgtent with the congressiond intent of middieman dumping. Petitioners assart that thisresultsin
the old cash deposit rates being used instead of cal culating more current and more accurate cash
depodit rates. Petitioners assert that the older cash deposit rate from the investigation in 1997 is not as
accurate as one the that the Department could currently calculate. Consequently, Petitioners want the
Department to compute the cash deposit rate based on the dumping margin of the POR rather than that
of the origind investigation.

Petitioners Sate that the Preliminary Recessonis inconsstent with the statute' s overdl purpose
of cdculating current dumping margins as accurately as possible with the cash depost rate being as
close as possble to the actud antidumping duties. Petitioners dso state that the Department should
follow congressiond intent and examine the aleged middleman dumping.

Ta Chen did not comment on thisissue.

Department’s Position:

We disagree with Petitioners that the Department failed to follow the intent of Congress with
respect to middleman dumping alegations and caculating current dumping margins as accurately as
possible. Thereis no information on the record that a middleman made entries of subject merchandise
from Taiwan during the POR, and no evidence that YUSCO, in particular, made sales of subject
merchandise destined for the United States through Ta Chen. Ta Chen informed the Department that it
did not have any U.S. sdles or shipments during the POR of subject merchandise that were imported
after the prdiminary determingtion in the origind investigation. See letter from Ta Chen to the
Department, dated July 15, 2002. Information provided by U.S. Customs and Border Protection
(“Cugoms’) to the Department in dl of the adminidrative reviews following the investigation have
supported this conclusion. See Natice of Find Rescission of Antidumping Duty Administrative Review:
Sanless Sted Plate in Coils From Taiwan, 66 FR 18610 (April 10, 2001) (“Hrst Adminidrative
Review Notice”) and Notice of Fina Results and Rescisson in Part of Antidumping Duty
Adminidrative Review: Stainless Sted Platein Coails From Tawan, 67 FR 40914 (June 14, 2002)
(“Second Adminigrative Review Natice’).

We disagree with Petitioners clams regarding a presumption of middieman dumping by Ta
Chen during the POR. A finding of middleman dumping in a previous segment of the proceeding does
not congtitute sufficient grounds to presume middleman dumping is occurring
when dl of the record evidence indicates that there have been no entries of subject merchandisein the
first place. The United States Court of Appeals for the Federa Circuit (* CAFC”) recently regjected
the argument offered by Petitioners on this issue in the context of the first adminidrative review of this
order on sainless sted plate in coils from Tawan. Theissue before the CAFC was virtudly identical to




the one & hand. The CAFC affirmed the decison from the CIT which held that the Department’s
rescission for lack of entries during the POR was supported by evidence on the record. See Allegheny
Ludlum Corp. v. United States, et. d., 240 F.Supp.2d 1262, 1266 (Ct. Int’| Trade 2002) (“Allegheny
1”). The CAFC dated that when the Department conducts an adminigtrative review of an antidumping
order, an examination of entriesingtead of sales* does not conflict with congressond intent and merely
implementsits lawful regulations”

See Allegheny Ludlum Corp. v. United States, et. d., --- F.3d ----, 2003 WL 22345667 at 3, Slip Op
03-1096 at 6, (Fed.Cir. 2003) (“Allegheny 11”). The CAFC adso stated that “where there are no
entries or unlinked sales during a period of review, there is no subject merchandise and thus nothing to
review and no basisfor revising cash deposit rates” Seeid. The Court further addressed Petitioner’s
“middleman” argument, finding no evidence to support the contention that Congress intended the
Department to presume middleman dumping exists when the Department determined that there was no
entries during aparticular POR. Seeid. Intheingant case, it is clear from record evidence thet there
were no entries of subject merchandise during the POR and to require Ta Chen to demondtrate linkage
would be unnecessary. Therefore, we are not making a finding with respect to whether middieman
dumping occurred in thisreview. Accordingly, there isno basisfor the Department to revise Ta
Chen's cash deposit rate in this case. Thus, we have made no changes to the Prdliminary Rescisson
with respect to thisissue.

Comment 2: Commerce' s Rescission Palicy

Petitioners argue that if the Department rescinds the review, then Ta Chen should first be
required to demondrate linkage of U.S. resdles during the POR to pre-suspension entries. Petitioners
date that the Department has no record evidence from Ta Chen to show that its U.S. resales during the
POR were linked with pre-suspension entries. Petitioners also argue that the Department should not
accept Ta Chen's certification of no shipments of subject merchandise during the POR. Petitioners
date the Department’ srolein reviewsis investigatory in nature, and by accepting the certification of Ta
Chen, the Department is not carrying out its role properly.

Moreover, Petitioners assert that Ta Chen should meet the linkage requirement of itsU.S. resdes
during the POR to pre-suspension entries.

Petitioners cite the French Wire Rod case, stating that in that case the Department excluded
from congderation in afirst adminigrative review certain U.S. sdes from inventory that the respondent
was able to demonstrate had been derived from pre-suspension entries. See Notice of Final Results of
Antidumping Duty Adminidrative Review: Certain Stainless Sted Wire Rods from France, 61 FR
47874 (“French Wire Rod”) (September 11, 1996).

Petitioners further assert that Ta Chen should have completed a section A questionnaire
response in order for the Department to obtain alist of Ta Chen's affiliated parties that could have
acted on behaf of TaChen. Petitioners also contend that it is unclear whether the Department’s
shipment inquiry was actudly distributed to dl U.S. ports of entry and whether it was read and
researched by anyone at each U.S. port of entry and that the Department inquiries to Customs cannot
and should not excuse Ta Chen from demondirating linkage.
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Petitioners argue that since the suspension of liquidation on November 4, 1998, three years
have dapsed, which makesit unlikely that Ta Chen could have maintained pre-suspension entriesin its
inventory and that it did not sell subject merchandise from such entries until sometime during the POR.
Petitioners assert that the Department cannot and should not subgtitute itself for the respondent and
assume Ta Chen' s burden of demonstrating linkage of POR U.S. resdles to pre-suspension entries.

YUSCO argues that despite Petitioners arguments, the Department correctly determined to
priminarily rescind this adminigtrative review. ' YUSCO dates that the Department relied on
subgtantia evidence when making its decison to rescind this adminigrative review. YUSCO provides
the following examples of the record evidence: a certification submitted by YUSCO on July 18, 2002,
dating thet it did not have any U.S. sdes, shipments, or entries of subject merchandise during the POR;
and the Department’ s test of YUSCO' s certification through customs inquiries to Customs which
vaidated that YUSCO had no shipments of subject merchandise during the POR. See Preiminary
Restisson Therefore, Y USCO asserts that the Department’ s decision to preliminarily rescind this
review with respect to YUSCO is proper under 19 CFR 213(d)(3) and also consistent with the
Department’ s practice of rescinding administrative reviews where no record has been established of
sdes, shipments, or entries.

Ta Chen did not comment on thisissue.

Department’s Position:

We disagree with Petitionersthat if the Department appliesits policy on rescisson to the review
of Ta Chen, then Ta Chen should be required to demongtrate linkage of POR U.S. resdesto pre-
suspension entries. Customs has not provided the Department with any information to indicate that
there have been any entries of subject merchandise Snce the sugpension of liquidation at the time of the
investigation by Ta Chen. Thereis sufficient information on the record to establish the lack of sdes,
entries, or shipments of Ta Chen during the period of review. Therefore as stated by the CIT with
respect to thisissue, which was dso raised in the second adminigrative review of this case, “...requiring
Ta Chen to answer Commerce's questionnaire and supplementa questions would have yielded
information that was aready established by therecord.” See Allegheny Ludlum Corp. v. United
States, —F.Supp.2d—, 2003 WL 21729449, Ct. of Int’'| Trade (July 24, 2003) (“Allegheny 111"),
currently on appedl. The Court went on to say that accepting the certified statements of a respondent
that had no shipments during the POR and verifying those statements with a Customsinquiry is not
contrary to the notion that the burden of creating the record rests with the respondent. Seeid. The
CIT dated that it will defer to the Department’s*“...sengbility as to the depth of the inquiry needed...”
and that the Department has“...wide latitude in its verification procedures.” Seeid.

Additiondly in the context of reviewing the first administretive review of the order, the CAFC
expressy reected the requirement that a respondent demonstrate linkage when there is dready
evidence on the record supporting the conclusion that there have been no entries snce before the
suspengon of liquidation. See Allegheny Il at 3. The CAFC dtated that the Department can determine
when it deems additiona documentation unnecessary. See id.

In this third adminigtrative review, the Department has reviewed the record and conducted
inquiries with Customs. The Department has concluded based on record evidence in this adminigtrative




review and the two prior adminigtrative reviews that there have been no entries of subject merchandise
into the United States during the POR by Ta Chen. See First Adminidrative Review Notice and
Second Adminigrative Review Notice. Asthe information on the record is clear, we find that the
respondent is not obligated to demondtrate linkage between re-sales during the POR and pre-
suspension liquidation entries. Therefore, we have made no changes our Prdliminary Rescissonwith
respect to thisissue.

Comment 3: YUSCQO'’s Affiliated Parties

Firgt, Petitioners alege that the Department’ s finding of “no entries’ of subject merchandise was
based on an improper and inadequate Custom’sinquiry. Second, Petitioners contend that the
Department did not require Y USCO to submit a Section A questionnaire response which would have
provided alis of affiliated parties during the POR. Petitioners state that the Department has knowledge
of YUSCO's affiliation with the Yieh Group companies, and assert that the Department failed to inquire
about shipments of subject merchandise by the affiliated parties. Specificdly, Petitioners dlege that
YUSCO was affiliated with China Steel Corporation (“CSC”) during the POR. Peitioners contend
that as aresult, YUSCO was able to export subject merchandise through its affiliated parties.

Additiondly, Petitioners state that while the Department’ s questionnaire requires a response
that includes dl the effiliatesinvolved in the production or sale of the products under review, YUSCO
limited its certification to only itself. Petitioners contend that the Department should conduct an
afiliated-party andyss.

Further, Petitioners asserted, and submitted supporting documentation that Y USCO is affiliated
with CSC, Yieh Loong, CSC's nine investment companies and Mr. Lin'sinvestment firms. Petitioners
dlege that CSC wasin a position to control Yieh Loong and, therefore, was in a postion to control
YUSCO through Yieh Loong. Petitioners conclude that because of dl these interconnections,
YUSCO, CSC, Yieh Loong and their other affiliates are “ controlled together and in tandem” by CSC
and Chairman Lin. Furthermore, Petitioners argue that they provided detailed evidence regarding the
affiliations and state that evidence on the records shows that the stock relationship between the
companies demongtrates additiona evidence that YUSCO is affiliated with CSC. See Petitioner’s May
14, 2003 |etter, at 6.

Petitioners Sate that the Department has priminarily faulted Petitioners for not requesting a
review of CSC and other affiliated parties. Petitioners disagree with the Department’ s decision not to
examine other potentid affiliates of YUSCO and request the Department to reconsider this matter.
Petitioners assart that it isimpossible for the Department to be aware of dl parties that were &ffiliated
with YUSCO during the POR without receiving a Section A questionnaire response from Y USCO.
Petitioners point out that YUSCO' s questionnaire response did not provide any indication whether any
of its dleged affiliated parties exported subject merchandise to the United States during the POR.

Petitioners cite a recent case in which the Department encountered a Similar situation where a
respondent did not want an affiliated party reviewed because the request for review was only for the
respondent company. Petitioners state that in that case the Department dismissed respondent’s
argument that areview of the affiliated party was not warranted in lieu of arequest for the review for



the affiliated party, and instead the Department conducted an affiliated-party andlysis. See Notice of
Find Results of Antidumping Duty Administrative Review: Stainless Sted Sheet and Strip in Coils From
France, 67 FR 6493 (February 12, 2002) and accompanying Issues and Decison Memorandum, at
Comment 1 (“SSSS from France”). Petitioners argue that the issue of whether a specific request was
filed by ether party for areview of the affiliated party did not prevent the Department from conducting
an dfiliated-party anadyss. Petitionersings that the Department should follow suit in this review of
YUSCO.

YUSCO did not submit comments on thisissue.

Department’s Position:

We disagree with Petitioners that arequest to review one company automaticaly coversdl
affiliated parties. Pursuant to 19 CFR 351.213(d)(3), the Department may rescind an adminidrative
review, in whole or with respect to a particular exporter or producer, if the Secretary concludes that,
during the period covered by the review, there were no entries, exports, or sales of the subject
merchandise. YUSCO certified on the record that they did not export subject merchandise to the
United States during the POR. The Department then conducted a Customs inquiry and pursued
additiond questions following the Customs inquiry pertaining to YUSCO and prdiminary determined
that Y USCO had not exported subject merchandise to the United States during the POR. See
Prdiminary Restisson  As the record evidence supports afinding that there were no entries of subject
merchandise exported to the Unites States by Y USCO during the POR, the Department is rescinding
this adminigrative review.

Furthermore, in response to the Petitioners “&ffiliation” arguments, the party being reviewed in
this caseis YUSCO, not the other parties which have been dleged to be affiliated with Y USCO.
Neither the Petitioners, nor any other party, requested an adminigtrative review of YUSCO's dleged
affiliates. YUSCO has been found not to have exported subject merchandise to the Unites States
during the POR. Therefore, absent entries from YUSCO, thereis no reason for the Department to
conduct an ffiligtion anadlyss. If the Petitioners believed other parties potentialy affiliated with
Y USCO are exporting subject merchandise to the United States, then areview request in subsequent
periods for those companies should be made. It isillogica to conduct an effiliation andyssfor a
reviewed respondent who had no entries of subject merchandise during a particular period of review.
This case is distinguished from the one cited by Petitioners, SSSS from France, because in SSSS from
France the respondent actually made sales and entries of subject merchandise during the POR, which
then led the Department to examine an ffiliate of the respondent. As the Department finds that
YUSCO had no entries of subject merchandise during the POR, the Department is not examining the
aleged affiliates of YUSCO. Therefore, we have made no changes to the Preiminary Rescissonwith
respect to thisissue.

Comment 4: Alleged Error in the Selection of the Cash Deposit Rate

Petitioners contend that the Department’ s 8.02 percent ad valorem cash deposit rate for
YUSCO's subject merchandise is adeviation from the law. Petitioners dlege that by basing the 8.02



percent ad val orem on the evidence that there were no middlieman entries of subject merchandise
during the POR or that Y USCO made no saes during the POR to the United States through Ta Chen,
the Department “turned upside down” the principle that it is YUSCO' s respongbility to develop the
record. Furthermore, Petitioners argue that the 8.02 percent ad valoremwould lead YUSCO and Ta
Chen to believe that non-cooperation is advantageous because the Department does not include any
amount for middleman dumping in the foreign producer’ s total cash deposit rate for direct U.S.
shipments. Petitioners contend that a 10.20 percent ad valorem rate, which was the rate in the origind
investigation, would not be an undue burden or a pendty on YUSCO, as the focus of the antidumping
law isto remedy the full measure of dumping.

Petitioners assart that by not ascribing Ta Chen’s middleman dumping to YUSCO, the
Department assumed that Y USCO was not aware that Ta Chen was engaged in middleman dumping.
However, Petitioners argue that the record does not support this assumption because both YUSCO
and Ta Chen were non-respongive in this administrative review. Petitioners suggest thet the
Department should consider that Y USCO had knowledge of Ta Chen’s middleman dumping, given
YUSCO'sand Ta Chen’slack of cooperation and YUSCO'’ s knowledge of Ta Chen’s middleman
dumping during the origina investigation. Petitioners conclude that the Department erred by not
choosing a single, weighted-average cash depodit rate
of 10.20 percent ad valoremfor YUSCO's subject merchandise.

YUSCO argues that contrary to Petitioner’ s arguments, the Department correctly selected the
deposit rate for YUSCO. YUSCO datesthat the Department’ s decision is consistent with its
determination in the origind investigation and in subsequent adminidrative reviews and that the
Petitioners offered no factua support that the Department deviated from its practice in previous
segments of this proceeding. Y USCO asserts thet thereis no legd or factua evidence to apply any
other cash deposit rate and that the Department should reject the demand made by Petitionersto use a
higher cash depost rate.

Ta Chen did not submit comments on this issue.

Department’s Position:

We disagree with Petitioners that the Department erred as a matter of law in selecting 8.02
percent ad valorem as the cash deposit rate for Y USCO and its subject merchandise. The CIT
rejected thisargument in Allegheny 111 as this same issue was raised in the context of the second
adminigrative review of this order and the CIT upheld the Department’ s decision to apply the 8.02
percent figure. See Allegheny Iil. The Court stated that Petitioners s alegations that the Department
should infer middleman dumping is“without merit.” Seeid. at 43. The Court further Sated that the
Department properly used its discretion in selecting the rate of 8.02 percent ad valorem for YUSCO in
the second review of the order and that Petitioners argument that this effects the cash deposit rate and
encourages producers to not cooperate with the Department is not persuasive. Seeid.

Further, there is no information on the record that a middleman made entries of subject
merchandise from Taiwan during the POR, and no evidence that YUSCO, in particular,
made sales of subject merchandise destined for the United States through Ta Chen during the
POR. Additiondly, we disagree with Petitioners clams regarding a presumption of middleman



dumping by TaChen. A finding of middieman dumping in a previous segment of the proceeding does
not condtitute sufficient grounds to presume middieman dumping is occurring when there are no entries
during the POR.

Additiondly, we disagree with Petitioners that it would not be an *undue burden” on YUSCO
to apply amiddleman dumping margin rate. Aswe discussed in the Department’ s Remand
Redetermination from the investigation, it would be an “undue burden” on a producer to gpply a
middleman dumping margin to a producer’ s direct exports to the United States, when that producer
had no reason to know or suspect that the middieman was dumping its merchandise in the United
States. See Final Results of Redetermination Pursuant to Court Remand, Allegheny Ludlum Corp. v.
United States, dated November 28, 2001 (“*Remand Determination’) at 25, affirmed by the CIT in
Allegheny Ludlum, €. d., v. United States, 239 F.Supp.2d 1381 (September 10, 2002), currently on
appeal. (Allegheny - Invedtigation). The CIT in Allegheny - Invedtigation agreed with the Department
and rgjected Petitioners argument about there being *“no burden” in using a middleman adverse facts
avallablerate. Seeid. at 1383 (referring to Tung Mung Development Corporation v. United States,
219 F.Supp.2d 1333 (August 22, 2002) in which the Court expressly rejected Petitioners argument.
Thus, in the Remand Determination, we applied combination ratesto al of YUSCO' s direct exportsto
the United States because it had no reason to know or suspect that Ta Chen was dumping its
merchandise. Seeid. Thus, for al subject merchandise sold directly to the United States by YUSCO,
we used a cdculated rate which did not include the middieman dumping margin. Seeid. at 26. Inthis
review, we have found that Y USCO did not sell subject merchandise to the United States. Therefore,
we find it unreasonable to gpply the middieman margin to Y USCO.

Based on the evidence on the record, we are not making a finding of middleman dumping in
this review with respect to YUSCO's sdes, and therefore we have gpplied the rate of 8.02 percent and
have made no changes to the Preliminary Rescissonwith respect to thisissue.

Comment 5: Placing Copies of all the Department’s Communications with Customs on the
Record.

Petitioners argue that in the Preiminary Rescission the Department relied on communications
with Customs that were not placed on the record. Petitioners state that the Department did not place
three communications with Customs on the record of this review, but relied on these communications
when making its decison. Petitioners argue that the Department did not place on the record three
communications. an October 29, 2002 Customs reply to an October 8, 2002 inquiry, a 2003 Customs
reply to a January/February 2003 inquiry, and a March 19, 2003 Customs reply to a February 11,
2003 inquiry. Petitioners argue that the Department did not follow its regulations when it relied on
information that was not on the record, and by its actions dso precluded Petitioners from analyzing and
commenting on these documents. Petitioners contend that they can identify significant problems with
the Department’ s inquiries but they have not been able to review or comment upon al of Customs
replies.

Petitioners assert that in at least one other case the Department has placed the results of a
Customs data search for entries of subject merchandise on the record. See Memorandum to Case



File, from Ryan Langan regarding Preliminary Results of Antidumping Duty Adminidirative Review:
Sainless Stedl Bar From India: POR 02/01/2001 through 01/31/2002 dated March 7, 2003.
Petitioners argue that if the Department considers the documents to be protected by the Trades Secret
Act, then the Department should explain how it obtained the information from Customs in the first place
as Petitioners assert that the information might prohibit Customs from releasing the information to the
Department but not prohibit the Department from releasing the informetion to Petitioners.

YUSCO and Ta Chen did not comment on thisissue.

Department’s Position:

We disagree with Petitioners that the Department’ s actionsin this case violated its regulations,
and that such actions have precluded Petitioners from anayzing and commenting on certain documents
that were not placed on the record. Petitioners list three documents which they claim were not placed
on the record. However, one of those three listed documents was placed on the record in its entirety,
and certain information from the other two documents was aso placed on the record.

The third document listed by Petitioners, March 19, 2003 U.S. Custom’s Service reply to
February 11, 2003 inquiry, was placed on the record and rel eased to parties on March 20, 2003.
Additiondly it was again sent to counsdl to Petitioners by facsmile on March 28, 2003 at counsdl’s
request. See Memorandum to the File dated October 28, 2003.

The other two communications were not placed on the record in their entirety asthey
are inter-agency communications which are protected by the Trade Secrets Act, 18 U.S.C.

1905. However, on January 27, 2003, the Department released a letter to YUSCO and Petitioners
which contained the key information from the October 29, 2002 communication

from Customs to the Department that was not placed on the record in its entirety. With regard to the
U.S. Customs Service Reply to the January and February inquiry, the Department placed on the record
aMemorandum to the File gating the information thet it received from the U.S. Customs Servicein
regard to the inquiry as many of the communications were in the form of telephone conversaions. See
Memorandum to the File dated February 25, 2003.

It is the statutory respongibility of the Department to conduct an administrative review. See
section 751 of the Act. As part of the process of conducting the review, the Department must, in every
case, make fina determinations based upon the relevant information on the record. In the process of
conducting areview, the adminigrative protective order ("APQO") dlows a party providing information
to the Department the opportunity to place proprietary information on the record without that
information being released to the public. The Department often obtains information from other sources
aswell, and places that information on the record of the proceeding. For example, asit did in this case,
subject to the Trade Secrets Act, the Department may receive information from Customs relating to the
existence, or nonexistence, of subject merchandise. Because some information which the Department
received from Customs covered non-subject merchandise, the Department determined which Customs
information was relevant for purposes of this antidumping duty review and placed only that information
on the record.

Petitioners effectively argue that the Department should place everything it received from
Customs on the record and that al of this information would be protected by the APO. Given that
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some information the Department received from Customs did not pertain to the merchandise covered
by the order, it isunlikely that dl of this information would be releasable, regardiess of the APO, under
the Trade Secrets Act. More importantly, however, it is the Department's respong bility to conduct the
review and place on the record information upon which it will rely in conducting the adminigrative
review. Congstent with this authority, the Department placed the information that was rlevant on the
record in determining that there were no exports of subject merchandise during the POR. Thus, we
must deny Petitioners request for the Department to place other information obtained from Customs,
which did not pertain to entries of subject merchandise, on the record. Therefore, we have made no
changes to the Preliminary Rescissionwith respect to thisissue.

RECOMMENDATION

Based on our analysis of the comments recelved, we recommend adopting al of the above positions. I
accepted, we will publish the find rescisson of the review and the fina weighted-average dumping
marginsin the Federal Regidter.

AGREE DISAGREE

James J. Jochum
Assistant Secretary
for Import Administration

Date
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