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I. SUMMARY

The Department of Commerce (Commerce) determines that countervailable subsidies are being
provided to producers and exporters of fine denier polyester staple fiber from India, within the
meaning of section 705 of the Act.! As a result of our analysis, and based on our findings at
verification, we made changes to the margin calculations for Bombay Dyeing & Manufacturing
Limited and Reliance Industries Limited, the two mandatory respondents in this case.> We
recommend that you approve the positions described in the “Analysis of Comments” section of

this memorandum.

II. LIST OF ISSUES

Comment 1: Whether to Countervail the AAP and DDB

Comment 2: Whether to Apply AFA to Reliance and Bombay Dyeing’s Discovered
Benefits under the TUFS

Comment 3: Treatment of the EPCG

! See also section 701(f) of the Act.

2 For this Issues and Decision Memorandum, we are using acronyms and short citations to various references,
including administrative determinations, court cases, acronyms, and documents submitted and issued during the
course of this proceeding, throughout the document. We have appended to this memorandum a table of authorities,
which includes these short citations and acronyms. See Appendix.



Comment 4: Whether to Apply AFA to Bombay Dyeing’s Unreported Benefits from
the SHIS

Comment 5: Whether to Countervail the IEIS/FPS

Comment 6: Whether to Countervail the SGOM PSI

Comment 7: Whether to Apply AFA to the POI Value of Bombay Dyeing’s Company-
Wide Sales and Company-Wide Export Sales

Comment 8: Whether to Apply AFA to Reliance’s Unreported Benefits from the AAP

Comment 9: Whether to Apply AFA to Reliance’s Unreported Benefits from the MEIS

Comment 10:
Comment 11:

Comment 12:
Comment 13:
Comment 14:

Comment 15:
Comment 16:

and the MLFPS

Whether to Apply AFA to Reliance’s Alleged Benefits for EOU programs
Whether to Apply AFA to Reliance’s Purported Benefits for Two Income
Deductions Related to SEZ programs

Whether to Apply AFA to Reliance’s Purported Benefits under Section
35(1)(iv), Section 35(1)(ii), and Section 35(1)(i) Income Tax Deductions
Whether to Apply AFA to Reliance’s Unreported Benefits for SEZ
programs

Whether to Revise the Application of AFA Rates for SEZ programs
Whether to Apply Total AFA to Reliance

Whether to Revise the Calculation of Benefits Received under the EPCG

III. BACKGROUND

A. Case History

On November 6, 2017, Commerce published the Preliminary Determination in this proceeding.
Between November 13, and November 17, 2017, we conducted verification of the questionnaire
responses submitted by Bombay Dyeing and Reliance.? Interested parties submitted case briefs*
and rebuttal briefs® between December 7, and December 20, 2017.°

B. Period of Investigation

The POl is January 1, 2016, through December 31, 2016.”

IV.  SCOPE COMMENTS

In Commerce’s Preliminary Scope Decision Memorandum, we set aside a period of time for
parties to raise issues regarding product coverage (i.e., scope) in scope case briefs or other

3 See Bombay Dyeing’s Verification Report; see also Reliance’s Verification Report.

4 See Bombay Dyeing’s Case Brief; see also GOI’s Case Brief; see also Petitioners’ Case Brief; see also Reliance’s
Case Brief.

5 See Bombay Dyeing’s Rebuttal Brief; see also GOI’s Rebuttal Brief; see also Petitioners Rebuttal Brief; see also
Reliance’s Revised Rebuttal Brief.

¢ On December 19, 2017, Commerce rejected Reliance’s rebuttal brief because it contained untimely factual
information. On December 20, 2017, Reliance resubmitted its rebuttal brief and redacted its untimely new factual
information.

7 See PDM at 4.



written comment on scope issues.® Certain interested parties commented on the scope of the
investigation as it appeared in the Preliminary Scope Decision Memorandum. For a summary of
the product coverage comments and rebuttal responses submitted to the record for this final
determination, and accompanying discussion and analysis of all comments timely received, see
the Final Scope Decision Memorandum.

V. SCOPE OF THE INVESTIGATION

The merchandise covered by this investigation is fine denier PSF, not carded or combed,
measuring less than 3.3 decitex (3 denier) in diameter. The scope covers all fine denier PSF,
whether coated or uncoated. The following products are excluded from the scope:

(1) PSF equal to or greater than 3.3 decitex (more than 3 denier, inclusive) currently classifiable
under HTSUS subheadings 5503.20.0045 and 5503.20.0065.

(2) Low-melt PSF defined as a bi-component polyester fiber having a polyester fiber
component that melts at a lower temperature than the other polyester fiber component,
which is currently classifiable under HTSUS subheading 5503.20.0015.

Fine denier PSF is classifiable under the HTSUS subheading 5503.20.0025. Although the
HTSUS subheadings are provided for convenience and customs purposes, the written
description of the scope of the investigation is dispositive.

VI SUBSIDIES VALUATION INFORMATION
A. Allocation Period

Commerce has made no changes to the allocation period/methodology used in the Preliminary
Determination and no issues were raised by interested parties in briefs regarding these topics.
For a description of the allocation period and the methodology used for this final determination,
see the Preliminary Determination.’

B. Attribution of Subsidies

Commerce has made no changes to the attribution of subsidies methodology applied in the
Preliminary Determination. The GOI and the petitioners submitted comments in briefs
regarding whether Commerce should attribute benefits to the export sales of subject merchandise
for the EPCG program at Comment 3 below. For descriptions of the methodologies used for all
programs in this final determination, see the Preliminary Determination.!?

$ See Preliminary Scope Decision Memorandum; see also Memorandum, “Due Dates for Case and Rebuttal Briefs
Regarding the Scope,” dated December 11, 2017.

° See PDM at 5.

10 See PDM at 5-6.



C. Denominators

In accordance with 19 CFR 351.525(b), Commerce considers the basis for respondents’ receipt
of benefits under each program when attributing subsidies, €.g., to a respondent’s export or total
sales, or portions thereof. As a result of verification, we revised Bombay Dyeing’s and
Reliance’s total sales and export sales values. The denominators we used to calculate the
countervailable subsidy rates for the subsidy programs described below are explained in the
Final Analysis Memoranda prepared for this investigation.!! For interested party comments
related to Bombay Dyeing’s and Reliance’s sales denominators, see Comments 7 and 15
respectively below.

VII. BENCHMARKS AND INTEREST RATES

Commerce has made no change to the interest payment benchmark for Bombay Dyeing and
Reliance. For a description of the benchmarks and interest rates used for this final
determination, see the Preliminary Determination and the Final Analysis Memoranda.

VIII. USE OF FACTS OTHERWISE AVAILABLE AND ADVERSE INFERENCES
A. Legal Standard

Sections 776(a)(1) and (2) of the Act provide that Commerce shall, subject to section 782(d) of
the Act, apply “facts otherwise available” if necessary information is not on the record or an
interested party or any other person withholds information that has been requested; fails to
provide information within the established deadlines or in the form and manner requested by
Commerce, subject to subsections (c)(1) and (e) of section 782 of the Act; significantly impedes
a proceeding; or provides information that cannot be verified, as provided by section 782(i) of
the Act.'?

Where Commerce determines that a response to a request for information does not comply with
the request, section 782(d) of the Act provides that Commerce will so inform the party
submitting the response and will, to the extent practicable, provide that party with an opportunity
to remedy or explain the deficiency. If the party fails to remedy or satisfactorily explain the
deficiency within the applicable time limits, subject to section 782(e) of the Act, Commerce may
disregard all or part of the original and subsequent responses, as appropriate.

Under the TPEA, numerous amendments to the AD and CVD laws were made.'> The
amendments to the Act are applicable to all determinations made on or after August 6, 2015, and,
therefore, apply to this investigation.'*

' See Bombay Dyeing’s Final Analysis Memorandum; see also Reliance’s Final Analysis Memorandum.

12 See TPEA,; see also Dates of Application of Amendments to the Antidumping and Countervailing Duty Laws.
13 See TPEA,; see also Dates of Application of Amendments to the Antidumping and Countervailing Duty Laws.
14 See Dates of Application of Amendments to the Antidumping and Countervailing Duty Laws.



Section 776(b) of the Act provides that Commerce may use an adverse inference in applying the
facts otherwise available when a party fails to cooperate by not acting to the best of its ability to
comply with a request for information. In so doing, and under the TPEA, Commerce is not
required to determine, or make any adjustments to, a countervailable subsidy rate based on any
assumptions about information an interested party would have provided if the interested party
had complied with the request for information.!> Furthermore, section 776(b)(2) of the Act states
that an adverse inference may include reliance on information derived from the petition, the final
determination from the countervailing duty investigation, a previous administrative review, or
other information placed on the record.!®

Section 776(c) of the Act provides that, in general, when Commerce relies on secondary
information rather than on information obtained in the course of an investigation, it shall, to the
extent practicable, corroborate that information from independent sources that are reasonably at
its disposal.!” Secondary information is defined as information derived from the petition that
gave rise to the investigation, the final determination concerning the subject merchandise, or any
previous review under section 751 of the Act concerning the subject merchandise.'®
Furthermore, Commerce is not required to corroborate any CVD rate applied in a separate
segment of the same proceeding.'”

Finally, under section 776(d) of the Act, when applying an adverse inference, Commerce may
use a countervailable subsidy rate applied for the same or similar program in a CVD proceeding
involving the same country or, if there is no same or similar program, use a countervailable
subsidy rate for a subsidy program from a proceeding that Commerce considers reasonable to
use.?’ The TPEA also makes clear that, when selecting facts available with an adverse inference,
Commerce is not required to estimate what the countervailable subsidy rate would have been if
the interested party failing to cooperate had cooperated or to demonstrate that the countervailable
subsidy rate reflects an “alleged commercial reality” of the interested party.>!

Consistent with section 776(d) of the Act and our established practice, when choosing a rate to
apply as AFA, we select the highest calculated rate for the same or similar program.??> When
selecting rates, we first determine if there is an identical program in the investigation and, if so,
use the highest calculated rate, excluding zero rates, for the identical program. If there is no
identical program with a rate above zero in the investigation, we then determine if an identical
program was examined in another CVD proceeding involving the same country and apply the
highest calculated rate, excluding rates that are de minimis, for the identical program.?* If no
identical program exists, we then determine if there is a similar or comparable program, based on

15 See section 776(b)(1)(B) of the Act; see also section 502(1)(B) of the TPEA.

16 See section 776(b)(2) of the Act; see also section 19 CFR 351.308(c¢) of the Act.

17 See section 776(c) of the Act; see also section 19 CFR 351.308(d) of the Act.

18 See SAA.

19 See section 776(c)(2) of the Act; see also section 502(2) of the TPEA.

20 See section 776(d)(1) of the Act; see also section 502(3) of the TPEA.

21 See section 776(d)(3) of the Act; see also section 502(3) of the TPEA.

22 See, e.g., Shrimp China Final IDM at 13; see also Essar Steel Ltd. (upholding “hierarchical methodology for
selecting an AFA rate”).

23 See Concrete Steel Wire China Final IDM at 13.



the treatment of the benefit, in another CVD proceeding involving the same country and apply
the highest calculated rate for the similar or comparable program.?*

B. Application of Adverse Facts Available

Commerce relied on “facts otherwise available,” including AFA, for several findings in the
Preliminary Determination.?> Commerce continues to rely on AFA with respect to financial
contribution, specificity, and benefits for the following programs: (1) Duty-Free Importation of
Capital Goods and Raw Materials, Components, Consumables, Intermediates, Spare Parts, and
Packing Material; (2) Exemption from Payment of Central Sales Tax on Purchases of Capital
Goods and Raw Materials, Components, Consumables, Intermediates, Spare Parts, and Packing
Material; (3) Exemption from Stamp Duty of All Transactions and Transfers of Immovable
Property within the SEZ; (4) Exemption from Electricity Duty and Cess on the Sale or Supply of
Electricity to the SEZ Unit; and (5) Discounted Land Fees in an SEZ. Furthermore, we continue
to rely on AFA with respect to Bombay Dyeing’s benefits for the SHIS program.?

Additionally, in this final determination, Commerce relies on AFA with respect to the following
for Bombay Dyeing: Bombay Dyeing’s Total Sales and Total Export Sales figures on an FOB
basis for the POI, the SGOM Stamp Duty Exemption, and TUFS. For the final determination,
we further find that AFA is warranted for Reliance for the following programs: AAP, TUFS,
MEIS, and MLFPS programs. These determinations are discussed further below.

C. Selection of the Adverse Facts Available Rate

As noted above and explained in further detail below, the GOI, Bombay Dyeing, and Reliance
failed to act to the best of their abilities in this investigation, in accordance with section 776(b) of
the Act. Consequently, we made an adverse inference in selecting from the facts available that
Bombay Dyeing benefited from sales figures reported on a CIF basis and three subsidy programs
(i.e., SHIS, TUFS loan program, and SGOM Stamp Duty Exemption), and Reliance benefitted
from nine subsidy programs (i.e., five SEZ programs, MEIS, MLFPS, AAP, and TUFS loan
program.?’ Using the methodology described above, we have applied AFA rates to Bombay
Dyeing and Reliance for these programs.

Bombay Dyeing

With respect to the AFA rate for SHIS, we first determine that there is an identical program in
this investigation; however, the calculated rate for the identical program is zero. Following our
methodology detailed above, for this final determination, we are using the highest above-de
minimis calculated subsidy rate for the identical program from another India CVD proceeding for
the SHIS program.?®

24 See Shrimp China Final IDM at 13-14.

25 See PDM at 8-10.

26 See PDM at 12-13.

27 For further information, see Comments 2, 4, 6, 7, 8, 8, 13, and 14 below.

28 See Steel Flanges from India Final IDM, where Commerce calculated a rate for the identical program entitled
“SHIS.”



With respect to the TUFS loan program, we first determine that there is no calculated rate for an
identical program in this investigation. Next, we determine that there is no identical program
from another India CVD proceeding. Because we determine that there is no identical program in
this investigation or from another India CVD proceeding, we are applying the 2.90 percent ad
valorem subsidy rate calculated for a similar program, i.e., “Pre-Shipment and Post-Shipment
Export Financing” in PET Film India 2006 Final.>® For a more detailed discussion of our
selection of the AFA rate for this preferential lending program, see Comment 2.

With respect to the SGOM Stamp Duty Exemption, we first determine that there is no calculated
rate for an identical program in this investigation. Next, we determine that there is an identical
program from another India CVD proceeding. Specifically, we are applying the 3.09 percent ad
valorem subsidy rate applied to an identical program, i.e., “State Government of Maharashtra —
Waiver of Stamp Duty” in PET Resin India Final which was based on a calculated subsidy rate
for a similar program in Hot-Rolled Steel 2001.° For a more detailed discussion of our selection
of the AFA rate for this program, see Comment 6.

Program AFA Percent Subsidy Rate
Status Holder Incentive Scheme?! 0.51

TUFS Loan Program*? 2.90

SGOM Stamp Duty Exemption*’ 3.09

Reliance

For Reliance, because there are no calculated rates in the investigation for the five SEZ programs
in this proceeding, pursuant to our AFA hierarchy for CVD investigations, we are relying on the
highest above-de minimis calculated subsidy rate for the identical/similar program from another
India CVD proceeding. For a more detailed discussion, see Comment 14.

With respect to the TUFS loan program for Reliance, for the same reasons as stated above, we
are applying the 2.90 percent ad valorem subsidy rate calculated for a similar program, i.e., “Pre-
Shipment and Post-Shipment Export Financing” in PET Film India 2006 Final.** For a more

2 See PET Film India 2006 Final IDM, where Commerce calculated a rate for the similar program. The program
we are drawing the AFA rate from, “Pre- and Post- Shipment Export Financing” has also been used as an AFA rate
for “Preferential Post-Shipment Financing,” in Lined Paper Products India Final at 9-10.

30 See PET Resin India Final IDM, where Commerce applied a rate for the identical program based on a calculated
rate for a similar program entitled “State Government of Gujarat (SGOG) Tax Incentives” in Hot-Rolled Steel India
2004 Final IDM at 3.

31 See Steel Flanges India Final IDM, where Commerce calculated a rate for the identical program entitled “SHIS.”
32See PET Film India 2006 Final IDM, where Commerce calculated a rate for the similar program entitled “Pre- and
Post-Shipment Export Financing.”

33 See PET Resin India Final IDM (citing Hot-Rolled Steel India 2004 Final IDM at 3), where Commerce calculated
a rate for the similar program.

34 See PET Film India 2006 Final IDM, where Commerce calculated a rate for the similar program.



detailed discussion of our selection of the AFA rate for this preferential lending program, see
Comment 2.

With respect to the AAP program, we determine that there is an identical program in this
investigation with a calculated rate for Bombay Dyeing that is above de minimis. As such, the
rate below represents the highest calculated rate for an identical program within this
investigation.

With respect to MEIS, we first determine that there is no calculated rate for an identical program
in this investigation. Following our methodology detailed above, we are relying on the highest
above-de minimis calculated subsidy rate for the identical program from another India CVD
proceeding.® For a more detailed discussion of our selection of the AFA rate for this program,
see Comment 9.

Finally, for the MLFPS program, we first determine there is no calculated rate in the
investigation for the identical program. Applying our CVD hierarchy discussed above, we next
determine that there is no identical program from another India CVD proceeding. Because we
determine that there is no identical program in this investigation from another India CVD
proceeding, we are applying the highest calculated rate from a similar program from another
India CVD segment for MLFPS.*® For a more detailed discussion of our selection of the AFA
rate for this program, see Comment 9.

Program Name Rate

Duty-Free Importation of Capital Goods and Raw Materials Components, | 1.23 percent
Consumables, Intermediates, Spare Parts, and Packing Material®’

Exemption from Payment of Central Sales Tax on Purchases of Capital 0.53 percent
Goods and Raw Materials, Components, Consumables, Intermediates,

Spare Parts, and Packing Material*®

Exemption from Stamp Duty of All Transactions and Transfers of 3.09 percent
Immovable Property within the SEZ*°

Exemption from Electricity Duty and Cess on the Sale or Supply of 3.09 percent

Electricity to the SEZ Unit*

35 See Mechanical Tubing India Final IDM at 12. This rate was calculated for the identical program entitled
“MEIS.”

36 See Steel Threaded Rod India Final IDM at 17. This rate was calculated for the similar program, “Focus Product
Scheme.”

37 See PET Film India 2012 Final IDM at 15-16. This is the highest calculated rate for an identical program in India
entitled “Duty-Free Importation of Capital Goods and Raw Materials, Components, Consumables, Intermediates,
Spare Parts and Packing Materials.”

38 See PET Film CVD NSR India 2009 Final IDM at “Exemption from Payment of Central Sales Tax (CST) on
Purchases of Capital Goods and Raw Materials, Components, Consumables, Intermediates, Spare Parts and Packing
Material,” where Commerce calculated a rate for the identical program.

39 See Hot-Rolled Steel India 2004 Final IDM at “State Government of Gujarat (SGOG) Tax Incentives” section
where Commerce calculated a rate for a similar program.

40 See Hot-Rolled Steel India 2004 Final IDM at 3. This rate was calculated for the similar program “State
Government of Gujarat (SGOG) Tax Incentives.” Commerce previously applied this rate as AFA to the identical
program entitled “Exemption from Electricity Duty and Cess thereon on the Sale or Supply to the SEZ



Discounted Land Fees in an SEZ*! 3.09 percent
AAP # 5.03 percent
MEIS* 1.48 percent
MLFPS* 5.00 percent
TUFS Loan Program® 2.90 percent

Corroboration of Secondary Information

Section 776(c)(1) of the Act provides that, when Commerce relies on secondary information,
rather than on information obtained in the course of an investigation or review, it shall, to the
extent practicable, corroborate that information from independent sources that are reasonably at
its disposal. Secondary information is defined as “information derived from the petition that
gave rise to the investigation or review, the final determination concerning the subject
merchandise, or any previous review under section 751 concerning the subject merchandise.
The SAA provides that to “corroborate” secondary information, Commerce will satisfy itself that
the secondary information to be used has probative value.*’

2946

Commerce will, to the extent practicable, examine the reliability and relevance of the
information to be used. The SAA emphasizes, however, that Commerce need not prove that the
selected facts available are the best alternative information.*® Furthermore, Commerce is not
required to estimate what the countervailable subsidy rate would have been if the interested party
failing to cooperate had cooperated or to demonstrate that the countervailable subsidy rate
reflects an “alleged commercial reality” of the interested party.*’

With regard to the reliability aspect of corroboration of the AFA rates for the TUFS loan
program, the MLFPS programs, and the five SEZ programs, as discussed above, we note that the
rates on which we are relying are subsidy rates calculated in other India CVD proceedings for
similar programs: “Pre-Shipment and Post-Shipment Export Financing” in the case of TUFS;
“Focus Product Scheme;” in the case of MLFPS; “State Government of Gujarat (SGOG) Tax
Incentives” in the case of the Exemption from Stamp Duty of All Transactions and Transfers of
Immovable Property within the SEZ program, the Exemption from Electricity Duty and Cess on
the Sale or Supply of Electricity to the SEZ Unit program, and the Discounted Land Fees in an

Unit.” See Circular Welded Pipe India Final IDM at 23.

41 See Hot-Rolled Steel India 2004 Final IDM at 3. This rate was calculated for the similar program “State
Government of Gujarat (SGOG) Tax Incentives.” Commerce previously applied this rate as AFA to the identical
program entitled “SGOG SEZ Act: Stamp Duty and Registration Fees for Land Transfers, Loan Agreements, Credit
Deeds, and Mortgages.” See Circular Welded Pipe India Final IDM at 24.

42 This rate was calculated for the same program in this investigation for Bombay Dyeing.

43 See Mechanical Tubing India Final IDM at 12. This rate was calculated for the identical program entitled
“MEIS.”

4 See Steel Threaded Rod India Final IDM at 17. This rate was calculated for the similar program, “Focus Product
Scheme.”

4 See PET Film India 2006 Final IDM, where Commerce calculated a rate for the similar program entitled “Pre- and
Post-Shipment Export Financing.”

46 See SAA at 870.

471d.

4 1d. at 869 — 870.

4 See section 776(d) of the Act.



SEZ program. In addition, with respect to the Duty-Free Importation of Capital Goods and Raw
Materials Components, Consumables, Intermediates, Spare Parts, and Packing Material program
and the Exemption from Payment of Central Sales Tax on Purchases of Capital Goods and Raw
Materials, Components, Consumables, Intermediates, Spare Parts, and Packing Material
program, we are relying on subsidy rates calculated in other India CVD proceedings for the
identical programs. Thus, the calculated rates relied upon herein reflect the actual behavior of
the GOI with respect to these similar and identical subsidy programs. Moreover, no information
has been presented that calls into question the reliability of the calculated rates that we are
applying as AFA for these programs. Finally, unlike other types of information, such as publicly
available data on the national inflation rate of a given country or national average interest rates,
there typically are no independent sources for data on company-specific benefits resulting from
countervailable subsidy programs. With respect to the relevance aspect of corroborating the
rates selected, Commerce will consider information reasonably at its disposal in considering the
relevance of information used to calculate a countervailable subsidy benefit. Where
circumstances indicate that the information is not appropriate as AFA, Commerce will not use
it.>° Thus, we have corroborated the selected rates to the extent possible and find that the rates
are reliable and relevant for use as AFA rates for the programs listed above.

Furthermore, under section 776(d) of the Act, Commerce may use any countervailable subsidy
rate applied for the same or similar program in a CVD proceeding involving the same country or,
if there is no same or similar program, use a CVD rate for a subsidy program from a proceeding
that the administering authority considers reasonable to use, including the highest of such rates.
Therefore, in accordance with section 776(c)(1) and 776(d) of the Act, we have applied subsidy
rates which were calculated in previous India CVD proceedings, as discussed above, and have
corroborated these AFA rates to the extent practicable.

IX. ANALYSIS OF PROGRAMS

With the exceptions explained below, Commerce made no changes to its Preliminary
Determination with regard to the methodology used to calculate the subsidy rates for the
programs listed below. For the descriptions, analyses, and calculation methodologies of these
programs, see the Preliminary Determination. Except where noted, no issues were raised by
interested parties in briefs regarding these programs. The final program rates for the mandatory
respondents are identified below.

A. Programs Determined to Be Countervailable
1. AAP

Bombay Dyeing, the petitioners and the GOI submitted comments in their case briefs regarding
this program. The countervailability of the program is discussed below in Comment 1. Reliance
and the petitioners also commented on the application of AFA with respect to Reliance for
unreported benefits under this program at Comment 8. Our application of AFA with respect
Reliance’s benefits under this program is also discussed at Comment 8.

50 See, e.g., Flowers Mexico Final.

10



Bombay Dyeing: 5.03 percent ad valorem
Reliance: 5.03 percent ad valorem

2. DDB

Bombay Dyeing, the petitioners and the GOI submitted comments in their case briefs regarding
this program. The countervailability of the program is discussed below in Comment 1. We have
not changed our methodology for calculating a subsidy rate for this program from the
Preliminary Determination.>!

Reliance: 1.84 percent ad valorem

3. EPCG

The GOI and the petitioners provided comments in their case and rebuttal briefs regarding this
program, which are discussed at Comments 3 and 16. We have changed our methodology for
calculating a subsidy rate for Reliance under this program from the Preliminary Determination.>?
We have discussed this methodological change at Comment 16, below.

Reliance: 0.08 percent ad valorem

4. SHIS

We have not changed our methodology for applying an AFA rate to Bombay Dyeing under this
program from the Preliminary Determination.>?

Bombay Dyeing: 0.51 percent ad valorem

5. IEIS

The GOI, the petitioners, and Bombay Dyeing submitted comments regarding this program.>
The countervailability of the program is discussed below in Comment 5. We have not changed
our methodology for calculating a subsidy rate for this program from the Preliminary

Determination.>

Bombay Dyeing: 0.40 percent ad valorem

51 See PDM at 18-20.

32 1d. at 20-22.

3 1d. at 23-24.

34 See GOI’s Case Brief at 14; see also Petitioners’ Rebuttal Brief at 34-35; see also Bombay Dyeing’s Case Brief at
5.

33 See PDM at 24.

11



6. SGOM IPS

The GOI, the petitioners, and Bombay Dyeing submitted comments regarding this program.>®
The countervailability of the program is discussed below at Comment 6. We have not changed
our methodology for calculating a subsidy rate for this program from the Preliminary
Determination.®’

Bombay Dyeing: 1.29 percent ad valorem
7. SGOM Stamp Duty Exemption

The GOI, the petitioners, and Bombay Dyeing submitted comments regarding this program.>®
Reliance and the petitioners also commented on the application of AFA with respect to Bombay
Dyeing for benefits under this program at Comment 6. Our application of AFA with respect
Bombay Dyeing’s benefits under this program is also discussed at Comment 6.

Bombay Dyeing: 3.09 percent ad valorem

8. SGOM Electricity Duty Exemption

The GOI, the petitioners, and Bombay Dyeing submitted comments regarding this program.
The countervailability of the program is discussed below at Comment 6. We have not changed
our methodology for calculating a subsidy rate for this program from the Preliminary
Determination.®

Bombay Dyeing: 0.16 percent ad valorem

9. Duty-Free Importation of Capital Goods and Raw Materials Components, Consumables,
Intermediates, Spare Parts, and Packing Material

56 See GOI’s Case Brief at 15; see also Petitioners’ Rebuttal Brief at 35-36; see also Bombay Dyeing’s Case Brief at
57 Se PDM a1 28.29.
8 See GOI’s Case Brief at 15; see also Petitioners’ Rebuttal Brief at 37-39; see also Bombay Dyeing’s Case Brief at
569. See GOI’s Case Brief at 15; see also Petitioners’ Rebuttal Brief at 37-39; see also Bombay Dyeing’s Case Brief at
@ See PDM at 28.29,

12



We have not changed our methodology for applying an AFA rate for Reliance under this
program from the Preliminary Determination.5!

Reliance: 1.23 percent ad valorem

10. Exemption from Payment of Central Sales Tax on Purchases of Capital Goods and Raw
Materials, Components, Consumables, Intermediates, Spare Parts, and Packing Material

We have not changed our methodology for applying an AFA rate to Reliance under this program
from the Preliminary Determination.5?

Reliance: 0.53 percent ad valorem

11. Exemption from Stamp Duty of All Transactions and Transfers of Immovable Property within
the SEZ

We have not changed our methodology for applying an AFA rate for Reliance under this
program from the Preliminary Determination.®?

Reliance: 3.09 percent ad valorem

12. Exemption from Electricity Duty and Cess on the Sale or Supply of Electricity to the SEZ
Unit

We have changed our methodology for applying an AFA rate for Reliance under this program
from the Preliminary Determination which is discussed below at Comment 14.

Reliance: 3.09 percent ad valorem

13. Discounted Land Fees in an SEZ

We have changed our methodology for applying an AFA rate to Reliance under this program
from the Preliminary Determination which is discussed below at Comment 14.

Reliance: 3.09 percent ad valorem
14. MEIS
Reliance and the petitioners also commented on the application of AFA with respect to Reliance

for discovered benefits under this program at Comment 9. Our application of AFA with respect
Reliance’s benefits under this program is also discussed at Comment 9.

51 1d. at 9-10.
92 See PDM at 9-10.
03 1d.

13



Reliance: 1.48 percent ad valorem
15. MLFPS

Reliance and the petitioners also commented on the application of AFA with respect to Reliance
for discovered benefits under this program at Comment 8. Our application of AFA with respect
Reliance’s benefits under this program is also discussed at Comment 9.

Reliance: 5.00 percent ad valorem
16. TUFS Loan Program

Bombay Dyeing, Reliance, the petitioners, and the GOI also commented on the application of
AFA with respect to Reliance for discovered benefits under this program at Comment 8. Our
application of AFA with respect to Reliance’s benefits under this program is also discussed at
Comment 9.

Bombay Dyeing: 2.90 percent ad valorem
Reliance: 2.90 percent ad valorem

B. Programs Determined Not to Be Used or to Confer a Measurable Benefit During the
POI

Government of India Programs

1) DFIA
2) Focus Product Scheme (FPS)

We determine that Reliance and Bombay Dyeing did not receive a measurable benefit
under this program.

3) MEIS

As described in the “facts available and adverse facts available” section, we
determine that Reliance received a benefit under this program. Bombay Dyeing did
not use this program.

4) DDB
As described in the “Programs Determined to Be Countervailable” section, we
determine that Reliance received a benefit under this program. Bombay Dyeing did

not use this program.

5) Duty-Free Importation of Capital Goods and Raw Materials, Components,
Consumables, Intermediates, Spare Parts, and Packing Material

14



6)

7)

8)

9)

As described in the “facts available and adverse facts available” section, we
determine that Reliance received a benefit under this program. Bombay Dyeing did
not use this program.

EPCG

As described in “Programs Determined to Be Countervailable” section, we determine
that Reliance received a benefit under this program. Bombay Dyeing did not use this
program.

IEIS

As described in the “facts available and adverse facts available” section, we
determine that Bombay Dyeing received a benefit under this program. Reliance did
not use this program.

Consumables, Intermediates, Spare Parts, and Packing Material

As described in the “facts available and adverse facts available” section, we
determine that Reliance received a benefit under this program. Bombay Dyeing did
not use this program.

Exemption from Payment of Central Sales Tax on Purchases of Capital Goods and
Raw Materials, Components, Consumables, Intermediates, Spare Parts, and Packing
Material

As described in the “facts available and adverse facts available” section, we
determine that Reliance received a benefit under this program. Bombay Dyeing did
not use this program.

10) Exemption from Stamp Duty of All Transactions and Transfers of Immovable

Property within the SEZ

As described in the “facts available and adverse facts available” section, we
determine that Reliance received a benefit under this program. Bombay Dyeing did
not use this program.

11) Exemption from Electricity Duty and Cess on the Sale or Supply of Electricity to the

SEZ Unit

As described in the “facts available and adverse facts available” section, we
determine that Reliance received a benefit under this program. Bombay Dyeing did
not use this program.

15



12) Discounted Land Fees in an SEZ

As described in the “facts available and adverse facts available” section, we
determine that Reliance received a benefit under this program. Bombay Dyeing did
not use this program.

13) SEZ Income Tax Exemption Scheme (10A)

As described at Comment 11, below, we determine that Reliance did not receive a
benefit under this program. We continue to determine Bombay Dyeing did not use
this program.

14) SEZ Income Tax Exemption for Companies Located in a SEZ

Similar to the SEZ Income Tax Exemption Scheme (10A) program, we determine
that Reliance did not receive a benefit under this program as described in Comment
11. We continue to determine that Bombay Dyeing did not use this program.

15) Reimbursement of Central Sales Tax Paid on Goods Manufactured in India

16) Exemption from Payment of Central Excise Duty on Goods Manufactured in India
and Procured through a Domestic Tariff Area

17) Duty Drawback on Furnace Oil Procured from Domestic Companies

18) Market Access Initiative

19) Market Development Program
20) GOI Loan Guarantees

21) Sections 35(1)(i), 35(1)(ii), and 35(1) (iv) of the Income Tax Act of 1961

As described at Comment 12, we determine that Reliance did not receive a benefit
under this program. We continue to determine that Bombay Dyeing did not use this
program.

22) Section 35(2)(AB) of the Income Tax Act of 1961

Similar to the sections 35(1)(1), 35(1)(ii), and 35(1)(iv) of the Income Tax Act of
1961, we determine that Reliance did not receive a benefit under this program as
described at Comment 12. We continue to determine that Bombay Dyeing did not
use this program.

23) SHIS
As described above, we determine that Reliance did not receive any measurable

benefits from this program during the POI. For Bombay Dyeing, as described in
“Facts Available and Adverse Facts Available,” we preliminarily found that an

16



adverse inference is warranted with respect to benefits Bombay Dyeing received
under this program

State Government Subsidy Programs

24) State and Union Territory Sales Tax Incentive

State Government of Maharashtra Subsidies Under the Packages Scheme of Incentives

25) SGOM IPS

As described in the section “Programs Determined to Be Countervailable,” we
determine that Bombay Dyeing received a benefit under this program. Reliance did
not use this program.

26) SGOM Stamp Duty Exemption

As described above, we determine the Reliance did not receive any measurable
benefits from this program during the POI. For Bombay Dyeing, as described in
“Facts Available and Adverse Facts Available,” we preliminarily found that an
adverse inference is warranted with respect to benefits Bombay Dyeing received
under this program.

27) SGOM Electricity Duty Exemption

As described in the section “Programs Determined to Be Countervailable,” we
determine that Bombay Dyeing received a benefit under this program. Reliance did
not use this program.

28) Interest Subsidy
29) Incentives to Strengthening Micro-, Small-, and Medium-Sized and Large Scale
Industries

State Government of Gujarat Subsidies

30) Plastics Industry Scheme: Interest Subsidy

31) Plastics Industry Scheme: VAT Incentive

32) Industry Policy 2009: Financial Benefits for Mega Projects
33) Industry Policy 2009: Promotion for Textiles and Apparel

34) Industry Policy 2009: Promotion of Non-Conventional Energy
35) Industry Policy 2009: Reimbursement of Stamp Duty

State Government of Uttar Pradesh Subsidies

36) Investment Promotion Scheme
37) Special Assistance for Mega Projects

17



X.

ANALYSIS OF COMMENTS

Comment 1: Whether to Countervail the AAP and DDB

Bombay Dyeing’s Case Brief

During verification, Bombay Dyeing demonstrated that the AAP was used to import raw
materials used in the production of PSF, namely PTA and MEG.%*

The verification further confirmed that the GOI checks the utilization of the scrips and
whenever there is any discrepancy between the undertaking given under the AAP and the
redemption, penalizes the recipient. Because Bombay Dyeing is abiding by the program
rules, Commerce should not consider the AAP a subsidy, and accordingly, remove the
rate from the final subsidy margin calculation.®

GOYI’s Case Brief

Duty exemption and remission programs are not inconsistent with the ASCM.%

Indirect tax rebate schemes and substitution drawback schemes can constitute an export
subsidy only to the extent that they result in exemption, remission, deferral or refund of
indirect taxes or import charges in excess of the amount of such taxes or charges actually
levied on inputs that are consumed in the production of the exported product.®’
Commerce claimed that the GOI had no effective or reasonable verification system in
place. The GOI, however, has an effective control mechanism at every stage in the
process.®®

The AAP is not countervailable according to Footnote I of the ASCM® as long as
benefits received on the inputs that are consumed and the production of the exported
product can be verified.”

The Customs, Central Excise Duties & Service Tax Rules, 1995 (Drawback Rules)
provide a verification procedure under the DDB program.”!

The DDB program is not countervailable unless it can be shown that in a particular case,
drawback of indirect taxes or import charges are greater than the amount of such taxes or
charges actually levied on inputs that are consumed in the production of the exported
product.”

%4 See Bombay Dyeing’s Case Brief at 6.

651d. at 3 and 6.

% See GOI’s Case Brief at 7 (citing paragraph I and II of Section I of Annex II as well as Section Il of Annex II of
the ASCM).

71d. at 8.

% 1d. at 9-10.

% Footnote I states that, “In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI) and
the provisions of Annexes I through III of this Agreement, the exemption of an exported product from duties or
taxes borne by the like product when destined for domestic consumption, or the remission of such duties or taxes in
amounts not in excess of those which have accrued, shall not be deemed to be a subsidy.”

70 See GOI’s Case Brief at 10-11.

11d. at 11.

2 1d. at 11-12 (citing Panel Report, European Union — Countervailing Measures on Certain Polyethylene
Terephthalate from Pakistan (WT/DS486/R)).
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Petitioners’ Rebuttal Brief

99 ¢¢

The GOI must have in place and apply a “reasonable, effective” “system to confirm
which inputs are consumed in the production of the exported products, and in what
amounts.””

Commerce properly determined that the GOI attempts to support its argument by
repeating claims regarding its alleged “effective control mechanism” are insufficient, and
that both programs are countervailable.”

The GOI failed to substantiate its previous responses with a description of the steps taken
by the GOI to establish and verify the accuracy of the SION, because, in its supplemental
response, the GOI simply reiterated the laws and regulations underlying the SION
system, and stated that the norms for the respondents were fixed, i.e., not based on actual
consumption of the manufacturer.”” Further, when Commerce requested that the GOI
explain its “elaborate system for fixing SION for every product,” the GOI simply
repeated that the “Norms are established based on an elaborate procedure, having regard
to the information/data available with the Government of India” and cites to its
Handbook of Procedures.”®

Without a complete explanation of the SION calculations and a full explanation of the
program’s enforcement process, Commerce is unable to establish the effectiveness of the
system in tracking inputs consumed in the product of export products. Commerce has
determined in numerous previous cases that the GOI has failed to demonstrate that it has
implemented an effective enforcement system, and, as such, has determined that this
program is countervailable pursuant to 19 C.F.R. 351.519.”

When the GOI was asked to provide “copies of the recommendation made by the
committee” that determined the rates for the DDB Program, the GOI completely omitted
an answer.”® Further, the GOI continues to offer the same evidence in pointing to Rules 3
and 9 of the Drawback Rules and Chapter 22 of the Customs Manual of 2015.7°
Commerce already considered this record information in the preliminary determination
and found it deficient given the GOI’s failure to provide supporting documentation.®
Accordingly, consistent with Commerce’s regulations and prior practice, Commerce
properly countervailed the AAP and DDB programs and should continue to do so in the
final determination.®!

The argument that Bombay Dyeing is utilizing the AAP program in a “legitimate
manner”®? does not address the issue as to whether the GOI maintains a system to

73 See Petitioners’ Rebuttal Brief at 10 (citing PDM at 15-16; 19 C.F.R. 351.519(a)(1)(i1)).
" 1d. (citing GOI’s Case Brief at 9-10 and 12).

7,
7,
77 1d.
8).

7,
7 1d,
801,
811,

at 11 (citing GOI’s September 28, 2017 GSQR at Question 1).
at 11-12 (citing GOI September 28, 2017 GSQR at Question 5).
at 12 (citing OTR Tires India Final at 28; CORE China Final at Comment 1; PET Film CVD 2007 Final at 5-

at 13 (citing GOI September 28, 2017 GSQR at Question 16. c.).

(citing GOI’s Case Brief at 11).

(citing PDM at 19).

at 14 (citing PET Film India 2003 Final IDM at 3-5; Shrimp India Final IDM at 12-14; Steel Flanges India

Final IDM at Comment 2).
82 1d. at 15 (citing Bombay Dyeing’s Case Brief at 6).
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monitor the amount of imported product consumed in the production of the exported
product for all companies within India, because the respondent cannot remedy a deficient
government response.®’

e The act of a company monitoring its AAP obligations has no bearing on the GOI’s
actions regarding the AAP or the verification of such AAP licenses, and does not
demonstrate the existence of a system used by the GOI to monitor product consumed in
the exported merchandise; thus, Commerce should continue to find that the AAP and
DDB programs are countervailable.®

Commerce’s Position: Commerce disagrees with the GOI and Bombay Dyeing, and continues
to find that the AAP and DDB programs are countervailable. As explained in the Preliminary
Determination, import duty exemptions on inputs for exported products are not countervailable
so long as the exemption extends only to inputs consumed in the production of the exported
product, making normal allowances for waste.®> However, the government in question must
have in place and apply a system to confirm which inputs are consumed in the production of the
exported products, and in what amounts.®® This system must be reasonable, effective for the
purposes intended, and based on generally accepted commercial practices in the country of
export.®” If such a system does not exist, or if it is not applied effectively, and the government in
question does not carry out an examination of actual inputs involved to confirm which inputs are
consumed in the production of the exported product, the entire amount of any exemption,
deferral, remission or drawback is countervailable.®®

With respect to the GOI’'s WTO-related arguments, as we explained in Steel Flanges India Final,
Commerce has conducted this investigation in accordance with the Act and Commerce’s
regulations, and U.S. law is fully compliant with our WTO obligations:

Our CVD laws are consistent with our WTO obligations. Moreover, it is the Act
and Commerce’s regulations that have direct legal effect under U.S. law, and

not the WTO Agreements or WTO reports.®’ In this regard, WTO reports “do not
have any power to change U.S. law or to order such a change.””

Regarding AAP (also known as Advance License Program (ALP)), Bombay Dyeing contends
that verification confirmed that the GOI checks the utilization of the scrips and whenever there is
any discrepancy between the undertaking given under the AAP and the redemption, penalizes the
recipient. Because Bombay Dyeing is abiding by the program rules, Bombay Dyeing argues that
Commerce should not consider the AAP a subsidy, and accordingly, remove the rate from the
final subsidy margin calculation. We disagree. In PET Film India 2003 Final, the GOI
indicated that it had revised its Foreign Trade Policy and Handbook of Procedures for the

81d. at 15.

84 See Petitioners’ Rebuttal Brief at 15.

85 See PDM at 15 (citing section 19 CFR 351.519(a)(1)(ii) of the Act).
8 See Shrimp India Final IDM at 12.

87 1d.

88 See section 19 CFR 351.519(a)(4)(i)-(ii) of the Act.

8 See Steel Flanges India Final IDM at Comment 1.

01d.
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AAP/ALP during 2005.°! Commerce acknowledged that certain improvements to the AAP/ALP
system were made. However, Commerce found that, based on the information submitted by the
GOI and examined during previous reviews of that proceeding, and no information having been
submitted for that review demonstrating that the GOI had revised its laws or procedures
governing this program since those earlier reviews, systemic issues continued to exist in the
AAP/ALP system during that POR.”? Specifically, in the 2003 review, Commerce stated that it
continued to find the AAP/ALP countervailable based on:

{the} GOI’s lack of a system or procedure to confirm which inputs are consumed
in the production of the exported products and in what amounts that is reasonable
and effective for the purposes intended, as required under 19 CFR 351.519.
Specifically, we still have concerns with regard to several aspects of the ALP
including (1) the GOI’s inability to provide the SION calculations that reflect the
production experience of the PET Film industry as a whole; (2) the lack of
evidence regarding the implementation of penalties for companies not meeting
the export requirements under the ALP or for claiming excessive credits; and, (3)
the availability of ALP benefits for a broad category of “deemed” exports.”

Since the PET Film CVD India 2003 Final review, Commerce has, in several other proceedings,
made determinations consistent with this treatment of the AAP/ALP.** In the current
investigation, record evidence shows” that there has been no change to the AAP/ALP program.
Therefore, for the final determination, we find that the program continues to confer a
countervailable subsidy because: (1) a financial contribution, as defined under section
771(5)(D)(i1) of the Act, is provided under the program, as the GOI exempts the respondent from
payment of import duties that would otherwise be due; (2) the GOI does not have in place, and
does not apply, a system that is reasonable and effective for the purposes intended in accordance
with 19 CFR 351.519(a)(4), to confirm which inputs, and in what amounts, are consumed in the
production of the exported products, making normal allowance for waste, nor did the GOI carry
out an examination of actual inputs involved to confirm which inputs are consumed in the
production of the exported product, and in what amounts; thus, the entire amount of the import
duty deferral or exemption provided to the respondent constitutes a benefit under section
771(5)(E) of the Act; and (3) this program is specific under section 771(5A)(B) of the Act
because it is contingent upon exportation.

For the DDB program, and regarding its establishment of applicable duty drawback rates, the
GOI explained that a committee is established to review data and recommend duty drawback
rates. Specifically, the GOI stated the following:

The rates are determined following a specified procedure that is undertaken by an
independent committee appointed by GOI. The committee makes its
recommendations after discussions with all stake holders including Export

°l See PET Film India 2003 Final IDM at 3-5.

2 1d.

% 1d.

% See Mechanical Tubing Final IDM at 19 (citing Tubular Goods India Final IDM at 18).

%5 See GOI September 6, 2017 GQR at 11-22; see also GOI September 28, 2017 GSQR at 6-10.
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Promotion Councils, Trade Associations, and individual exporters to solicit
relevant data, which includes the data on procurement prices of inputs, indigenous
as well as imported, applicable duty rates, consumption ratios and FOB values of
exports products. Corroborating data is also collected from Central Excise and
Customs field formations. This data is analyzed and this information is used to
form the basis for the rate of DDB.?

As submitted by the GOI, Rule 3(2) of the Drawback Rules 1995 states that in determining the
amount of drawback, “the Central Government shall have regard to” the average quantity and
value of an input, component or intermediate product, whether produced in India or imported,
the import duties or excise duties paid thereon, as well as account for waste, re-use or sale of a
by-product, and packing and input services rendered.”’

We requested that the GOI provide a copy of the recommendations and supporting documents
(e.g., accounting records, company-specific files, databases, budget authorizations, etc.) for the
drawback rates in effect during the POL”® The GOI did not provide documentation enabling
Commerce to determine whether the GOI has a system in place.”® Thus, consistent with the
Shrimp India Final, we are determining that the GOI’s response lacks the documentation to
support that the GOI has a system in place to confirm which inputs are consumed in the
production of the exported products, and in what amounts. Therefore, for the final
determination, we determine that the GOI has not supported its claim that its DDB system is
reasonable or effective for the purposes intended.

Under the DDB, a financial contribution, as defined under section 771(5)(D)(ii) of the Act, is
provided because rebated duties represent revenue forgone by the GOI. Moreover, as explained
above, the GOI has not supported its claim that the DDB system is reasonable and effective in
confirming which inputs, and in what amounts, are consumed in the production of the exported
product. Therefore, under 19 CFR 351.519(a)(4), the entire amount of the import duty rebate
earned during the POI constitutes a benefit. Finally, this program is only available to exporters;
therefore, it is specific under sections 771(5A) (B) of the Act. Accordingly, for the final
determination, we determine that the DDB confers a countervailable subsidy.

Comment 2: Whether to Apply AFA to Reliance’s and Bombay Dyeing’s Discovered
Benefits under the TUFS

Petitioners’ Case Brief
e Commerce must apply AFA with regards to the financial contribution and specificity of
the GOI’s lending program and treat all additional government assistance as
countervailable subsidies because the GOI withheld necessary information regarding
financial assistance, i.€., loans and interest reimbursements, from GOI owned institutions

% See GOI September 6, 2017 GQR at 22.

o71d. at 22.

% See GOI First SQ at 7.

% See GOI September 6, 2017 GQR at 19; see also GOI September 28, 2017 GSQR at 14.
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and refused to corroborate lending that respondents have reported were provided by GOI
institutions.'%

The GOI twice failed to respond to Commerce’s request for information regarding “other
subsidies,” in which any additional financial assistance provided by the GOI should have
been reported.'®! The GOI also failed to respond to Commerce’s request to corroborate
the loans reported by respondents, because it only submitted certain loans, and stated it
was providing this information collected by respondents without “certifying the
correctness of the facts.”!%2

The GOI only reported lending obtained by respondents prior to verification. The
lending and additional benefits from loans provided by GOI-owned institutions were
never reported by the GOI.!®® Therefore, Commerce has no information to analyze the
lending and additional financial assistance discovered at verification.

Petitioners’ Rebuttal Brief

Commerce should reject Bombay Dyeing’s claim that it did not receive a benefit because
the loan received from the EXIM Bank was obtained by the textile division and repaid
before the division closed its operations, not during the POL'%

Commerce should find that the respondent withheld information and failed to act to the
best of its ability, thereby warranting the application of AFA, because the respondent
should have reported any additional benefits received during the AUL in its initial
questionnaire response, rather than only submitting an explanation when asked by
Commerce at verification.!%

Commerce has determined that respondents must include benefits for all divisions of a
company, even shuttered divisions.'®® Commerce has effectively concluded that because
the respondent withheld information from Commerce that was only discovered at
verification, due to the respondent’s determination that the subsidy should not be
reported, the application of AFA is warranted with respect to the program benefit.!?”
Commerce was unable to verify Bombay Dyeing’s claims that the amount taken was paid
back at any point during the AUL, because this information was not reported prior to
verification.!®® Accordingly, Commerce should reject these claims and apply an AFA
rate of 6.06 percent to Bombay Dyeing for the TUFS program benefit.'?””

Bombay Dyeing’s Case Brief

The verification report clearly states that the loan from the EXIM Bank was obtained by
the Textile division for upgradation of machinery. The amount received was refunded to

100 See Petitioners’ Case Brief at page 6-7.
1011d. at 7 (citing GOI September 6, 2017 GQR at 62).
10211d. (citing GOI November 6, 2017 G2SQR3 at 5).

103

Id. (citing Reliance’s Verification Report at 8 and Bombay Dyeing’s Verification Report at 10).

104 See Petitioners’ Rebuttal Brief at 40 (citing Bombay Dyeing Brief at 6).

1051d. at 40 (citing Petitioners’ Case Brief at 38).

106 1d., at 40 (citing Mechanical Tubing India Final at Comment 13).

107 See Petitioners’ Rebuttal Brief at 41 (citing Mechanical Tubing India Final at 41-42).

108

Id. at 41 (citing Bombay Dyeing Brief at 6).

1091d, at 41-42 (citing Petitioners’ Case Brief at 38).
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the bank by Bombay Dyeing before it closed its Textile division.'!
e Any benefit received by the Textile division should not be extended to the PSF
division.!'!

Reliance’s Revised Rebuttal Brief
e AFA is not warranted because under section 701(a)(1) of the Act the countervailable duty
investigation must be related to the subject merchandise. The TUFS scheme is not
related to PSF because it is a division that produces a downstream product and as a result
has no relation to the production of PSF.!!?

Commerce’s Position: We agree with the petitioners. Commerce finds that the application of
AFA is warranted with respect to financial contribution, specificity, and benefit of the TUFS
loan program, which is an unreported GOI lending program'!? discovered at verification, because
Bombay Dyeing, Reliance, and the GOI each failed to cooperate to the best of their abilities
when they failed to report and provide complete responses regarding respective financial
assistance provided to Bombay Dyeing and Reliance under the TUFS program.

As discussed in further detail below, we discovered at verification that Bombay Dyeing and
Reliance each received assistance under the TUFS program that the GOI failed to report in its
responses.''* Bombay Dyeing and Reliance claim that a benefit does not exist because the TUFS
scheme is not related to the PSF division or the production of subject merchandise. According to
Reliance, the loan provided to Reliance under the TUFS scheme is not countervailable under
section 701(a)(1) of the Act, because the division that received the loan produces a downstream
product, and thus has no relation to the production of PSF.!'> Commerce’s questionnaire asks
for information on all programs under which the company as a whole received government
assistance. When respondents do not provide such information, Commerce cannot understand
the complete net of subsidies affecting a respondent nor explore and analyze such information to
determine whether it is relevant to the investigation. Revealing such information at verification
deprives the parties participating in the administrative process and Commerce of the ability to
explore and analyze the information as provided by the statute. Respondents cannot circumvent
the administrative process in this way, which is why Commerce requires the submission of all
such information in its questionnaires before verification.

Further, for the reasons discussed below, Commerce finds that AFA is warranted with respect to
Reliance’s and Bombay Dyeing’s failure to answer Commerce’s questionnaire and to report
interest reimbursements received under TUFS program. If Bombay Dyeing and Reliance
believed that they had evidence supporting the non-countervailability of the program, the
respondents should have reported such information before verification when Commerce
requested the information on multiple occasions. As a result of each of the respondents’
withholding of information, Commerce is prevented from fully analyzing the TUFS program and

110 See Bombay Dyeing’s Case Brief at 6.

111 Id

112 See Reliance’s Revised Rebuttal Brief at 9.

113 See Bombay Dyeing’s Verification Report at 10; see also Reliance’s Verification Report at 8.
114 See Bombay Dyeing’s Verification Report at 10; see also Reliance’s Verification Report at 8.
115 See Reliance’s Revised Rebuttal Brief at 9.
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Commerce does not have any information to analyze the operations of the TUFS program.
Commerce’s tying methodology is to tie subsidies where there is clear and robust information
showing the subsidies being provided are in fact tied to a particular market or product.''® While
the respondents claim the loans are not tied to subject merchandise, Reliance and Bombay
Dyeing have not provided any information on the record to corroborate this claim for Commerce
to verify. Therefore, we could not analyze fully whether these assistance were tied to subject
merchandise.

Based on these facts, we determine that the GOI, Bombay Dyeing, and Reliance withheld
necessary information requested by Commerce regarding the TUFS program under section
776(a)(1) and (a)(2) of the Act and that as a result, necessary information is missing from the
record. Further, we find that an adverse inference is warranted because the parties failed to
cooperate to the best of their abilities to provide the necessary information regarding the TUFS
program. We discuss this in further detail below.

Bombay Dyeing

As described above, in our initial CVD questionnaire to Bombay Dyeing, Commerce requested
that Bombay Dyeing specify whether it received “Other Subsidies” from the GOI:

Did the GOI (or entities owned directly, in whole or in part, by the GOI or any
provincial or local government) provide, directly or indirectly, any other forms of
assistance to domestic manufacturers/exporters of fine denier PSF? If so, please
describe such assistance in detail, including the amounts, date of receipt, purpose
and terms, and answer all questions in the Standard Questions Appendix, as well
as other appropriate appendices attached to this questionnaire.'!’

In its response to Commerce’s initial questionnaire, Bombay Dyeing stated, “Not Applicable,”
and made no mention in its initial questionnaire response of receipt of loans under the TUFS
program.''® Further, Commerce requested that Bombay Dyeing provide a complete response
regarding “other subsidies” in our supplemental questionnaire:

Please respond to the question under “Other Subsidies” in Commerce’s July 24,
2017 questionnaire. If the PSF division of Bombay Dyeing is a separately
incorporated entity, please provide answers applicable to the PSF division
separately. If the PSF division of Bombay Dyeing is not a separately incorporated
entity, please provide answers applicable to all three divisions of Bombay
Dyeing.'"?

In its response to our supplemental questionnaire, Bombay Dyeing withheld necessary
information regarding the TUFS program in its response, indicating that “No other subsidy has

116 See Mechanical Tubing Final IDM at Comment 8.

117 See Initial CVD Questionnaire at 14.

118 See Bombay Dyeing September 6, 2017 IQR at Question “Other Subsidies.”
119 See Bombay Dyeing October 5, 2017 SQR at 25.
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been received by Bombay Dyeing or any of its divisions during the period of investigation.”'?°

In our third request for information, we requested that Bombay Dyeing report the loans received
from the GOI and the corresponding interest payment paid in 2016. Bombay Dyeing finally
reported that it received a loan from the EXIM Bank under the TUFS program, but failed to
provide information necessary for Commerce to analyze the TUFS program.'?! In its response,
Bombay Dyeing simply provided the name “TUFS.” More importantly, at no time leading up to
verification did Bombay Dyeing indicate that the GOI provided an interest reimbursement under
the TUFS program.'?? At verification, while verifying loan programs, Commerce learned that
under the TUFS program an interest reimbursement is made available during the period of the
loan to fund the modernization and expansion of technology by the Ministry of Textiles.'?

Reliance

With respect to Reliance, we requested information identical to that which was requested from
Bombay Dyeing in the initial CVD questionnaire, regarding “other subsidies.”'?* Reliance made
no mention of financial assistance under the TUFS programs in its initial and supplemental
questionnaire responses.'?’

At Exhibit SUPP2-SHIS-7 of Reliance’s October 10, 2017 submission, Reliance reported that it
received loans during the AUL from the IDBI to be used as a commercial benchmark to calculate
subsidy rates for the SHIS and EPCG programs.'?® While Reliance claimed that it received these
loans from the IDBI at commercial rates, Reliance withheld necessary information that it
received loan assistance from the GOI under the TUFS program, failed to provide any details or
description of the loan assistance under the TUFS program, and did not specify its interest
payments under this program.'?’ In a subsequent supplemental questionnaire specifically
inquiring about loans Reliance received from the GOI and requesting details about Reliance’s
loans from the GOI, Reliance again failed to provide information about the loan assistance it
received under the TUFS program. More specifically, we asked Reliance to provide a complete
response to the Standard Questions Appendix regarding each loan provided by the government
banks and to provide complete responses to the loan benchmark and loan guarantees.'?3

Commerce did not learn that Reliance’s IDBI loan was associated with the TUFS program until
verification.!” Company officials stated that Reliance “forgot” to report that it received a loan

120 Id

121 See Bombay Dyeing November 6, 2017 3SQR at 8-9; see also Bombay Dyeing November 6, 2017 3SQR at
Annexures A and A-1.

122 See Bombay Dyeing November 6, 2017 3SQR at Annexures A and A-1.

123 See Bombay Dyeing’s Verification Report at 10.

124 See Initial CVD Questionnaire at 14.

125 See Reliance September 6, 2017 IQR in general; see also Reliance September 11, 2017 SQR at 35.

126 See Reliance October 10, 2017 2SQR3 at Exhibits SUPP2-SHIS-7, SUPP2-SHIS-8, and SUPP2-OTHER-1.
127 Id.

128 See Reliance November 6, 2017 5SQR1 at 2-3.

129 See Reliance’s Verification Report at 8.
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from a GOI majority-owned bank (IDBI) to promote the export of Indian textiles by providing
resources for the textile industry to update its production machinery through loan assistance.!'*

GOl

In addition to failures by Bombay Dyeing and Reliance to report information related to their
receipt of benefits under the TUFS program, the GOI also withheld information. Prior to
verification, we provided the GOI three opportunities to respond to our request for information
regarding the TUFS program.'®' In our initial and supplemental CVD questionnaires, we asked
the GOI to report information regarding “other subsidies™:

Did the GOI (or entities owned directly, in whole or in part, by the GOI or any
provincial or local government) provide, directly or indirectly, any other forms of
assistance to domestic manufacturers/exporters of fine denier PSF? If so, please
describe such assistance in detail, including the amounts, date of receipt, purpose
and terms, and answer all questions in the Standard Questions Appendix, as well
as other appropriate appendices attached to this questionnaire.'*

In responding to our requests, the GOI omitted responses to the same question about “other
subsidies” in its initial and supplemental questionnaire responses.'* In responding to
Commerce’s supplemental questionnaires, Reliance and Bombay Dyeing both reported that they
each received loans from the GOI in their questionnaire responses. Bombay Dyeing reported
that it received long-term borrowings in its annual report, and Reliance reported that it received a
loan from the IDBI.!** Based on Bombay Dyeing’s and Reliance’s responses, Commerce issued
a third supplemental questionnaire to the GOI after the Preliminary Determination and requested
additional information about Bombay Dyeing’s and Reliance’s loans and to corroborate loans
reported by Bombay Dyeing and Reliance. In our third supplemental questionnaire, Commerce
asked the GOI the following two questions and explicitly referenced loans from the EXIM Bank
and IDBI that each company received:

Record evidence indicates that Reliance received several loans from certain-state owned
banks and government-owned specialty-purpose banks (€.9., Industrial development
Bank of India (IDBI), Industrial Finance Corporation of India (IFCI), Export-Import
Bank of India (EXIM) at market rates). Please coordinate with Reliance to determine
which loans it received from certain state-owned banks and government owned specialty-
purpose banks in order to provide complete questionnaire responses for each of these
loans. Provide complete responses to all questions in the Standard Questions Appendix
and the Loan Benchmark and Loan Guarantee Appendix, as applicable.'*®
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131 See Initial CVD Questionnaire at 14; see also GOI First SQ at 20; see also GOI Third SQ.

132 See Initial CVD Questionnaire at 14; see also GOI First SQ at 20.

133 See GOI September 6, 2017 GQR at 66; see also GOI September 28, 2017 GSQR at 31.

134 See Bombay Dyeing October 5, 2017 SQR at 12-13; see also Reliance October 10, 2017 2SQR3 at Exhibits
SUPP2-SHIS-7.

135 See GOI November 6, 2017 G2SQR3 at Question 1.
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If Bombay Dyeing received loans from the Government of India (GOI) (or entities owned
directly, in whole or in part, by the GOI or any provincial or local government) or
government owned specialty-purpose banks (Industrial Development Bank of India
(IDBI), Industrial Finance Corporation of India (IFCI), Export-Import Bank of India
(EXIM)), please coordinate with Bombay Dyeing to determine which loans it received
from certain state-owned banks in order to provide complete questionnaire responses to
all questions in the Standard Questions Appendix and the Loan Benchmark and Loan
Guarantee Appendix, as applicable.!3°

In response to our request for information, the GOI provided an incomplete response, made no
mention of the TUFS program, and failed to provide answers to the Standard Questions
Appendix regarding the TUFS program.'?’ Instead, the GOI provided two exhibits that listed the
details of the GOI loans received by Reliance and Bombay Dyeing.!*® Neither of those exhibits
mentioned the TUFS program.!** Moreover, the GOI failed to corroborate information regarding
the TUFS program in its responses to our two questions:

The details of loans received by Reliance Industries Limited is enclosed at
Annexure- A. The information provided is collected from the mandatory
Respondent, (the GOI is not certifying the correctness of the facts) as these loans
are received from banks on commercial terms and Government of India has no
control over the disbursement or fixing the terms of loans. Therefore, the other
questions in the Appendix are not being answered.'*’

The details of loans received by Bombay Dyeing & Mfg. Co. Ltd. is enclosed at
Annexure- B. The information provided is collected from the mandatory
Respondent, (the GOI is not certifying the correctness of the facts) as these loans
are received from banks on commercial terms and Government of India has no
control over the disbursement or deciding the terms of loans. Therefore, the other
questions to the Appendix are not being answered.'*!

Consequently, Commerce does not have the necessary information on the record of this
investigation concerning the financial contribution and specificity of loans discovered at
verification, because the GOI withheld information and failed to cooperate to the best of its
ability regarding our requests for information on the TUFS program. Further, because the
program in question was not reported in response to Commerce’s request for information,
Commerce finds the GOI deprived Commerce of the opportunity to analyze fully this unreported
program to determine whether Reliance and Bombay Dyeing received a benefit under the TUFS
program. The purpose of verification is not to collect new factual information about previously
unreported government subsidies.'*?

136 See GOI Third SQ.

137 See GOI November 6, 2017 G2SQR3 at Question 1 and 2.

138 1d. at Annexure A and Annexure B.
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140 1d. at Question 1.
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142 See Bombay Dyeing’s Verification Outline at 2; see also Reliance’s Verification Outline at 2; see also Steel
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For the reasons stated above, we find that necessary information is not available on the record to
fully analyze the TUFS program discovered at verification, pursuant to section 776(a)(1) of the
Act. Furthermore, pursuant to section 776(a)(2) of the Act, Commerce finds that the GOI
withheld information that was requested, failed to provide such information by the appropriate
deadlines, and significantly impeded the proceeding by not providing accurate or complete
responses to Commerce’s questions about the companies’ receipt of government assistance.
Further, we find that an adverse inference is warranted under section 776(b) because the parties
failed to cooperate to the best of their abilities to provide the necessary information regarding the
TUFS program.

Further, we find, as AFA, that the GOI’s unreported lending program meets the financial
contribution and specificity criteria outlined under sections 771(5)(D) and 771(5A) of the Act,
respectively.!*> As AFA, we also find that this subsidy program confers a benefit under section
771(5)(E) of the Act.

As described in the section “Use of Facts Otherwise Available and Adverse Inferences” of this
memorandum, under the hierarchy, Commerce will select AFA rates in the following order of
preference: the highest calculated rate for the identical subsidy program in the investigation if a
responding company used the identical program and the rate is not zero; if there is no identical
program match within the investigation, or if the rate is zero, the highest non-de minimis rate
calculated for the identical program in a CVD proceeding involving the same country; if no such
rate is available, the highest non-de minimis rate for a similar program, based on treatment of the
benefit, in another CVD proceeding involving the same country; absent an above-de minimis
subsidy rate calculated for a similar program, the highest calculated subsidy rate for any program
otherwise identified in a CVD case involving the same country that could conceivably be used
by the non-cooperating companies.'**

No non-de minimis rate has been calculated for an identical program in this or any other India
proceeding. Pursuant to the rate selection hierarchy, as described above, we therefore determine
that it is appropriate to apply, as AFA, a rate of 2.90 percent ad valorem, which is the subsidy
rate calculated for a similar preferential lending program in PET Film India 2000-2001 Final.'*®
This is the highest rate for a similar program in a proceeding involving India. Because this rate
constitutes secondary information, we have, in accordance with section 776(c)(1) of the Act,
corroborated the rate to the extent practicable. With respect to the reliability aspect of
corroboration, we are relying on a subsidy rate calculated in another CVD proceeding. Further,
under Commerce’s CVD AFA methodology, when using secondary information, we seek to
assign AFA rates that are the same in terms of the type of benefit (€.9., grant to grant, loan to
loan, indirect tax to indirect tax). Here, because the calculated rate was based on information
provided for another government lending program (i.e., “Pre-Shipment and Post-Shipment

143 See Steel Flanges India Final IDM at 28-31; see also Supercalendered Paper Canada Final IDM at 17-20, 153-
154.

144 See, e.g., Lawn Groomers China Preliminary PDM (unchanged in Lawn Groomers China Final) at “Application
of Facts Available, Including the Application of Adverse Inferences); see also Aluminum Extrusions China Final at
“Application of Adverse Inferences: Non-Cooperative Companies.”

145 See PET Film India 2000-2001 Final IDM at 4-5.

29



Export Financing”), it reflects the actual behavior of the GOI with respect to a program that is
similar to discovered lending program.

With respect to the relevance aspect of corroborating the rate selected, Commerce will consider
information reasonably at its disposal in considering the relevance of information used to
calculate a countervailable subsidy benefit. Where circumstances indicate that certain
information on the record is not appropriate as AFA, Commerce will not use it. Therefore,
pursuant to section 776(c)(1) of the Act, in the instant case, Commerce has applied a rate derived
from another proceeding. We find that this rate is both reliable and relevant for use as an AFA
rate for the aforementioned lending program. Accordingly, we determine that this rate has been
corroborated, to the extent practicable.

Comment 3: Treatment of the EPCG

GOPI’s Case Brief
e Since the capital goods imported under the EPCG program can be used to produce both
domestic and exported products, the benefits, if any, received under the EPCG program
must be attributed to the entire sales of the company (including domestic sales).!#°

Petitioners’ Rebuttal Brief

e The GOI does not raise any legal or factual argument against the countervailability of the
EPCG program.'*” Accordingly, Commerce should affirm its preliminary decision on
this program and continue to find the EPCG program countervailable for the final
determination.'*3

e The GOl is incorrect that Commerce should attribute program benefits to the respondent
companies’ total sales, because Commerce has consistently found the EPCG Scheme to
be contingent upon export performance in the investigation in which the program has
been examined.'*

Commerce’s Position: Commerce agrees with the petitioners and continues to find that EPCG
is an export-contingent subsidy attributable to export sales. In previous cases, Commerce has
determined that this program is contingent upon export performance.'*® The evidence on the
record of this investigation is consistent with those cases, with the GOI reporting that the
program is used to reduce duties and taxes on capital goods used in the production of exported
products.’! According to 19 CFR 351.525(b)(2), Commerce will attribute export subsidies only
to products exported by a firm. Thus, Commerce will continue to attribute program benefits to
the total export sales for Reliance.!'*?

146 See GOI’s Case Brief at 13-14.

147 See Petitioners’ Rebuttal Brief at 16 (citing GOI’s Case Brief at 13-14).

148 1d. at 16.

149 1d. at 16-17 (citing Steel Flanges India Final at 33).

150 See Mechanical Tubing India Final IDM at 22; see also PET Film India 2000-2001 Final IDM at 12.
151 See GOI’s Case Brief at 13.

152 See Reliance’s Final Analysis Memorandum.
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Comment 4: Whether to Apply AFA to Bombay Dyeing’s Unreported Benefits from the
SHIS

Bombay Dyeing’s Case Brief
e Commerce’s verification report excludes the SHIS program in its list of programs from
which Bombay Dyeing has availed benefits.'*
e Since post-verification, it is confirmed that Bombay Dyeing has not used/availed benefits
from the SHIS program. Therefore, any subsidy margin calculated on SHIS should be
removed from the final subsidy margin calculation.'>*

GOPI’s Case Brief
e The SHIS scheme was discontinued prior to the POI and is therefore not covered by the
investigation.!*

Petitioners’ Rebuttal Brief

e Commerce should continue to apply AFA in determining the benefit received by Bombay
Dyeing for its SHIS use during the POI because Commerce has made no findings that the
SHIS program has been terminated.'*® The GOI’s termination argument is irrelevant
regarding benefits received during the POI as the program provides non-recurring
benefits.!%’

e Commerce has determined that the SHIS program provides non-recurring benefits, as it is
tied to “major equipment purchases,” and that the SHIS licenses as issued by the GOI are
the best method to determine and account for when the benefit is received. Therefore,
benefits received from capital equipment purchases are allocated throughout the AUL.!®

Commerce’s Position: We disagree with Bombay Dyeing. As an initial matter, the verification
report excludes the SHIS on its list of programs from which Bombay Dyeing has availed benefits
because Commerce did not examine the SHIS at verification. Commerce determined that the
information concerning benefits received by Bombay Dyeing under the SHIS could not be
verified because the record did not contain complete information submitted by Bombay Dyeing
to verify. Because Bombay Dyeing’s information does not satisty the requirement in section
782(e)(2) of the Act, we did not consider this information in our analysis when assigning a total
AFA net subsidy rate to Bombay Dyeing pursuant to section 776(a)(2)(A) and (C) of the Act.
The aim of verification is to verify the reliability and accuracy of information submitted by a
respondent. Such information has been subject to Commerce’s analysis and further
supplemental questionnaires, where warranted, prior to verification. Accordingly, the
verification process is not intended to be an exercise in obtaining or collecting new information.
As noted above, Bombay Dyeing did not submit necessary information for Commerce to reach a

153 See Bombay Dyeing’s Case Brief at 4 (citing Bombay Dyeing’s Verification Report).
1541d. at 4.

155 See GOI’s Case Brief at 5.

156 See Petitioners’ Rebuttal Brief at 18.

157 |d.
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determination in this investigation that is based upon Bombay Dyeing’s actual information.
Without verified or verifiable data with respect to a benefit received under the SHIS, Commerce
does not have a reliable numerator with which to calculate Bombay Dyeing’s rate. Thus,
Commerce resorted to the use of AFA and, therefore, applied our CVD AFA hierarchy to assign
a net subsidy rate to Bombay Dyeing for the SHIS.'’

With respect to Bombay Dyeing’s argument that Bombay Dyeing has not used/availed benefits
from the SHIS program, Exhibit I of the GOI’s initial QR provided details (including IEC,
certificate file, certificate number, certificate date, value from, and value up to) regarding three
licenses provided to mandatory respondents with certificate dates from as early as 2013.'" The
list included a license provided to Bombay Dyeing with a certificate date of November 28,

2014. However, Bombay Dyeing failed to respond to Commerce’s request to provide a detailed
list of all SHIS credit scrips received on exports during the AUL, stating that Bombay Dyeing
“has not availed any benefits under this scheme.”!®! Further, in Bombay Dyeing’s initial QR, the
company stated that the scheme had been withdrawn for exports “made with effect” from
January 4, 2013.16

Consequently, in the Preliminary Determination, Commerce determined an adverse inference
was warranted with respect to the SHIS program because Bombay Dyeing did not act to the best
of its ability in failing to comply with our request for information.'®®> Specifically, Bombay
Dyeing did not act to the best of its ability when it: (1) failed to provide required information and
answer necessary questions, appendices, and templates in its initial questionnaire regarding the
SHIS program; and (2) failed to provide required information and answer necessary questions,
appendices, and templates in its supplemental questionnaire, as requested.'®* In the Preliminary
Determination, Commerce determined that Bombay Dyeing withheld necessary information that
would allow Commerce to analyze the SHIS, thereby significantly impeding the investigation.
Thus, Commerce relied on AFA in making our preliminary determination in accordance with
sections776(a)(1) and 776(a)(2)(A), (B) and (C) of the Act.

In response, the GOI argues that the SHIS program was discontinued prior to the POI and is
therefore not covered by the investigation.'®> The GOI did not provide evidence supporting its
proposition that the SHIS program is not covered by the POI. Additionally, record evidence
states that under the SHIS program “Status Holders” under the GOI’s listing of specified
exported products receive incentive scrip (or credit) equal to one percent of the FOB value of the
exports in the form of a duty credit.!®® Further, record evidence demonstrates that the SHIS
license can only be used for importation of capital goods and it can be transferred to another
Status Holder for the import of capital goods.'” The CVD Preamble states that, if a government

159 See PDM at 12-14.

160 See GOI September 6, 2017 GQR at 62; see also GOI September 28, 2017 GSQR at 31.
161 See Bombay Dyeing October 5, 2017 SQR at 17.
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167 See GOI September 28, 2017 GSQR at 19-26.
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provides an import duty tied to major equipment purchases, “it may be reasonable to conclude
that, because these duty exemptions are tied to capital assets, the benefits from such duty
exemption should be considered non-recurring.”'*® Commerce also treats the date at which SHIS
licenses are issued as the date upon which the benefit is received.!® Thus, in accordance with
past practice, we are treating these import duty exemptions on capital equipment as non-
recurring benefits.!””

As stated in the PDM,

Although Commerce’s regulations stipulate that we will normally consider the
benefit as having been received as of the date of exportation, see 19 CFR
351.519(b)(1), because the SHIS benefit amount is not automatic and is not
known to the exporter until well after the exports are made, the SHIS licenses,
which contain the date of validity and the duty exemption amount, as issued by
the GOI, are the best method to determine and account for when the benefit is
received.!”!

The GOI’s insistence that the SHIS program was discontinued prior to the POI and is therefore
not covered by the investigation is not germane because the SHIS scrip represents a non-
recurring benefit that is not automatically received, and the amount of said benefit is not known
to the recipient at the time of receipt of the scrip.!’> Additionally, as noted by the petitioners,
Commerce has made no finding that the SHIS program in any investigation or administrative
review that the SHIS program has been terminated.'”

Neither the GOI nor Bombay Dyeing address the reasons leading to Commerce’s use of AFA for
the SHIS program in the Preliminary Determination. Because neither the GOI nor Bombay
Dyeing provided a list and an accounting of the scrips Bombay Dyeing received, the record lacks
the information necessary for Commerce to determine if any of the scrips it received were used
during the POI. By not cooperating, Bombay Dyeing failed to recognize that Commerce, not
interested parties, determines whether a company is required to provide a response to it questions
and which information is necessary for its analysis. Accordingly, to ensure that interested parties
do not prevent Commerce from conducting an accurate and complete investigation, a respondent
cannot unilaterally decide to withhold information from Commerce that may require further
analysis. The facts available provisions of section 776(a) of the Act specifically contemplate the
application of facts available when interested parties withhold requested information and allow
Commerce to take action in response.

The arguments submitted by the GOI and Bombay Dyeing fail to address the reasons for
Commerce’s application of AFA to the SHIS program for Bombay Dyeing. Thus, we continue
to find that the adverse inference is warranted in the application of facts available, pursuant to

168 See CVD Preamble at 65401.

169 See Petitioners’ Rebuttal Brief at 18 (citing PDM at 23).
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section 776(b) of the Act because Bombay Dyeing withheld information, thereby impeding the
investigation. In drawing an adverse inference, Commerce continues to find that Bombay
Dyeing used and benefitted from the SHIS program, within the meaning of section 771(5)(E) of
the Act.

Comment 5: Whether Commerce should countervail the FPS/IEIS

Bombay Dyeing’s Case Brief
e The FPS/IEIS schemes were closed prior to the POI. As such, no scrips were received
during the POL.'"
e During verification, Commerce confirmed that Bombay Dyeing received no benefit from
these schemes for exports made during the POI.!"
e Neither scheme should be treated as countervailable. Commerce should adjust the
subsidy margin appropriately in the final subsidy margin calculation.'”®

GOPI’s Case Brief
e The exports were made before the POI and, therefore, the benefits received under the
IEIS, if any, are not required to be taken into consideration as they are outside the POI.!”’
Petitioners’ Rebuttal Brief
e Bombay Dyeing and the GOI incorrectly argue that because the IEIS was not in operation
during the POI, Commerce should not include these program benefits in the subsidy
margin for Bombay Dyeing, and that “it was verified that no benefits were received for
the exports made during the POL.!"
¢ In the Preliminary Determination, Commerce stated “{t}he GOI reported that while the
IEIS program was terminated prior to the POI, Bombay Dyeing received pending
entitlements under this program during the POL”!" Commerce verified that Bombay
Dyeing received a benefit for a license during the POI due to a delay in processing by the
GOl, despite any claim from the GOI or the respondent stating otherwise.'*
e Commerce properly included the IEIS program benefit in the subsidy margin as this
benefit was received during the POI. Commerce should continue to include benefits
received under the IEIS program in Bombay Dyeing’s final subsidy margin.'®!

Commerce’s Position: We agree with the petitioners. Though Bombay Dyeing did not receive
benefits for exports made during the POI under the IEIS, the GOI reported that while the IEIS

program was terminated prior to the POI, Bombay Dyeing received pending entitlements under
this program during the POL!'®?> With respect to the FPS, Commerce found at verification that a
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shipment reported as having been made during the POI was incorrectly documented and thus was
not made during the POI. Consequently, Bombay Dyeing did not receive a benefit under the
FPS during the POI and the issue of whether to countervail a benefit received under the FPS is
moot.

At verification, Commerce also confirmed that Bombay Dyeing received a benefit for an IEIS
license during the POI due to a delay in processing by the GOL.'** Consistent with the
Preliminary Determination, Commerce continues to find for the final determination that the
benefit received during the POI under the IEIS represents a countervailable subsidy.!®*

Normally, in cases where the benefits are granted based on the percentage value of a shipment,
Commerce calculates a benefit as having been received as of the date of exportation.'®
However, because the IEIS benefit, i.e., the scrip, amount is not automatic and is not known to
the exporter until well after exports are made, the IEIS licenses, which contain the date of
validity and the duty exemption amount as issued by the GOI, are the best method to determine
and account for when the benefit is received.'8°

As noted in the Preliminary Determination, the program is specific within section 771(5A)(B) of
the Act because, as the GOI and Bombay Dyeing admit, eligibility to receive the scrips is
contingent upon export.'®” Similar to the SHIS program, the IEIS provides a financial
contribution in the form of revenue forgone under section 771(5)(D)(ii) of the Act because the
scrips provide exemptions for paying duties associated with the import of goods which
represents revenue forgone by the GOL!'*® Thus, we have determined that the IEIS confers a
countervailable subsidy.'’

Comment 6: Whether Commerce should countervail the SGOM PSI

Bombay Dyeing’s Case Brief
e Commerce’s verification report states that the benefits associated with the SGOM PSI
ended September 2016.!%°
e The purpose of the SGOM PSI was to provide certain benefits to companies located in
designated “backward areas.” As such, this program cannot be said to be
countervailable.!”!
e With respect to the Stamp Duty, the benefit was received by the now-closed Ranjangaon
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plant. Because the unit is closed and the company had paid back the received amount,
plus interest, no benefit should be charged for the PSF division for calculating the final
subsidy rate.'??

GOYI’s Case Brief

These schemes under the SGOM PSI are not contingent upon actual export performance
or export potential of the applicant. The GOI denies that the programs confer any
financial benefit.!*

Petitioners’ Rebuttal Brief

The GOI’s argument this program is not contingent on export performance or export
potential is irrelevant. At no point has Commerce determined that these programs are
contingent upon export performance or export capacity.'**

The GOI’s argument this program confers no financial contribution from the government
is baseless because Bombay Dyeing reported and provided evidence that it utilized
benefits during the POI in the form of tax refunds from the IPS and the Electricity Duty
Exemption.'”> Moreover, Commerce determined that these programs are specific within
the meaning of section 771(5A)(D)(iv) of the Act as they are limited to certain
geographical regions within the state of Maharashtra.'®

Bombay Dyeing claims that the calculated benefit under the SGOM PSI is clear and that
the program is not countervailable.!””” Moreover, the respondent argues that the benefit
received by its Ranjangaon unit should not be included in the respondent’s subsidy
margin. These arguments should be rejected on a legal and factual basis, and Commerce
should continue to countervail all benefits received under this program, as AFA, for the
final determination.'*3

As a general matter, Commerce has countervailed this program in numerous cases, and
the facts of this case are no different than the previous instances in which Commerce
determined that this program provided countervailable benefits.!” Bombay Dyeing’s
claim that the program is a development scheme aimed at “designated backwards areas”
has no bearing on the countervailable nature of the programs.?®

The benefit under the PSI is unclear. This is demonstrated by the verification report
stating that “company officials failed to clearly demonstrate how the total benefit under
the PSI was calculated.” This statement is supported by the respondent’s failure to
reconcile its individual benefits under the Electricity Duty Exemption and Stamp Duty
Exemption to its accounting system.?”! With regard to the Electricity Duty Exemption,
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the verification report states “the electricity duty exemption is not recorded in the SAP
system,” and regarding the Stamp Duty Exemption, “company officials failed to
demonstrate whether this amount was record in Bombay Dyeing's SAP {accounting}
system.”?%?

e Bombay Dying officials confirmed at verification that benefits were received by the
Ranjangaon plant under the PSI, though Commerce is unable to determine when the
Ranjangaon plant actually received the benefit.?*> Accordingly, Commerce should treat
all benefits received by the Ranjangaon plant as providing a benefit during the POI.2%*

e Commerce requested that the respondent clarify its responses on numerous occasions
because its reported benefits and narrative responses for these programs were misleading
and confusing. Given these numerous failures by Bombay Dyeing, despite the
respondent's claims otherwise, there is no way to ensure the actual benefit received that
was calculated in the preliminary determination is accurate and capture the true subsidy
being provided. As such, for the final determination, Commerce should resort to the
application of AFA, which is consistent with its past practice regarding the inability to
verify programs reported in questionnaire responses.’”> Commerce should find that
Bombay Dyeing failed to act to the best of its ability in its reporting and verification of
the program, further warranting the application of AFA.2%

e Consistent with its CVD AFA hierarchy, Commerce should apply the highest calculated
non-de minimis rate for a similar program (based on treatment of benefit) in India. In
doing so, Commerce would apply an AFA rate of 6.06 percent to the IPS, Electricity
Duty Exemption, and Stamp Duty Exemption for a collective rate of 18.18 percent — a
rate recently selected as an AFA rate for the identical IPS program in two
investigations.?’

Commerce’s Position: We agree with the petitioners, in part. Under the PSI, incentives are
offered to encourage dispersal of industries to the less industrially developed areas of the state of
Mabharashtra to achieve higher and sustainable economic development. Pursuant to this
objective, Annexure I of the PSI-2007 places all “talukas,” i.e., district subdivisions, into six
different development zones: A, B, C, D, D+, and “no industry.” The zones cover the entire
state of Maharashtra. Benefits under the PSI-2007 vary by zone.?”® As such, the petitioners are
correct that Commerce has determined that these programs are regionally specific within the
meaning of section 771(5A)(D)(iv) of the Act.?%

Bombay Dyeing reported that it participated in the PSI under the provisions for “mega
projects.”?!® Moreover, Bombay Dyeing stated that it received benefits under the PSI for its
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production facilities in two regions of Maharashtra, Patalganga and Ranjangoan. According to
the GOI:

For claiming eligibility... New/Expansion/Diversification, Eligible Unit shall commence
the commercial production and also acquire the fixed assets at site... within the
investment period... For Mega Projects/Ultra Mega projects, the investment period will
be five years from the date of application or such greater period as may be approved by
the “High Power Committee” or the “Cabinet Sub Committee” on a case by case basis.?!!

Record evidence indicates that under the PSI, Bombay Dyeing availed itself of benefits provided
by the State Industrial and Investment Corporation of Maharashtra (SICOM) during the POI in
the form of tax refunds from the IPS and the Electricity Duty Exemption.?'> The SGOM PSI,
initially valid for seven years, was extended by two years on October 1, 2014 until September
30, 2016.%"

Commerce has repeatedly determined programs under the SGOM PSI to be countervailable.?!*
The GOI’s argument that the schemes under the SGOM PSI are not contingent upon actual
export performance or export potential of the respondent was never in question, because, as
noted above, Commerce has determined that these programs are regionally specific within the
meaning of section 771(5A)(D)(iv) of the Act.?'> Further, Bombay Dyeing asserts that programs
providing certain benefits to companies located in designated “backward areas” cannot be
countervailed, but Commerce precedent establishing the countervailability of programs under the
SGOM PSI contradicts Bombay Dyeing’s assertion.

a. IPS
The IPS, at paragraph 5.1, is part of the SGOM PSI offered for new or expanding projects.?!¢
Commerce has previously determined this program to be countervailable.?!” Because the IPS is
a part of the SGOM PSI, the extent of the benefits is determined by the zone the project is
located in or by whether the project qualifies as a “mega project.” As such, Commerce
determined that these programs are specific within the meaning of section 771(5A)(D)(iv) of the
Act as they are limited to certain geographical regions within the state of Maharashtra.?'®
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Under the IPS, Bombay Dyeing received a rebate of payable VAT and CST for a period of nine
years, ending September 2016.2"” The amount of the benefit Bombay Dyeing received each year
is based on the state VAT and CST Bombay Dyeing paid that year. Accordingly, we find that
this program provides a financial contribution in the form of revenue forgone by the SGOM
pursuant to section 771(5)(D)(ii) of the Act.

Under the SGOM’s VAT system, taxpayers are required to remit VAT collected from customers
(output VAT) to the SGOM.?** Before doing so, taxpayers reduce the amount of output VAT
collected by the amount of VAT they have paid to their own suppliers (input VAT).
Alternatively, instead of crediting output VAT with input VAT in this manner, they may receive
a rebate of input VAT paid to their suppliers. Either way, the net amount of VAT the taxpayer
pays to the SGOM equals the difference between output VAT and input VAT. Under the IPS
program as applied to Bombay Dyeing, however, that amount is refunded.??! A refund for this
amount would not be available absent the IPS program.??? Likewise, under the SGOM’s CST
system, the taxpayer pays to the SGOM the difference between the CST it collects from its
customers and the CST it pays to its suppliers. Again, under the IPS program as applied to
Bombay Dyeing, that amount is refunded.?”> The excessive refund of VAT/CST provides a
benefit under 19 CFR 351.510(a) (the refunded output VAT is only collected on domestic sales)
and 19 CFR 351.509(a).

We disagree with the petitioners’ argument that Commerce should apply an AFA rate to Bombay
Dyeing for benefits received under the IPS due to Commerce’s inability to verify the program
and Bombay Dyeing’s alleged failure to act to the best of its ability in its reporting and
verification of the program.?>* Bombay Dyeing reported having received benefits under the IPS
in the initial and supplemental questionnaire.’>> Bombay Dyeing provided the calendar year
amounts received under the IPS for the PSF and Retail/Textile divisions in its October 16, 2017
submission, pursuant to Commerce’s request.??® At verification, we confirmed that the amount
recorded under the IPS.

Bombay Dyeing officials also claimed that the reported benefits received for the Retail/Textile
division were refunded to the GOI due to the division’s closure in 2016.2*’ Thus, in its October
5, 2017 submission, Bombay Dyeing calculated a “total amount” received under the IPS by
subtracting the benefit amount received by the Retail/Textile division from the benefit amount
received by the PSF division.??® In the Preliminary Determination, however, because Bombay
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Dyeing provided no evidence of a reimbursement, we instead summed the total benefit amounts
received by the PSF and the Retail/Textile divisions to calculate the subsidy rate.?*’

Thus, consistent with the Preliminary Determination, because there is no record evidence of
repayment to the government, we are treating the sum of rebated sales tax (VAT/CST) claimed
by the Retail/Textile and PSF divisions of Bombay Dyeing as a recurring benefit, consistent with
19 CFR 351.524(c)(1).2° We divided the total benefits for Bombay Dyeing under this program
by Bombay Dyeing's total POI sales.?*!

b. SGOM Electricity Duty Exemption

Under the SGOM PSI, SICOM has exempted specific industries and enterprises from electricity
duties in certain less developed industrial regions in the state of Maharashtra. In Cold-Rolled
Steel from India, Commerce found that this program constitutes a financial contribution, in the
form of revenue forgone, and is regionally specific, under sections 771(5)(D)(ii) and
771(5A)(D)(iv) of the Act, respectively.?*? In the Preliminary Determination, we determined
that the Electricity Duty Exemption is countervailable because this program confers a financial
contribution by exempting Bombay Dyeing from paying the full amount of electricity duties that
would otherwise be due.?*3 The program is specific because it is limited to certain geographical
regions within the state of Maharashtra. Bombay Dyeing reported that their manufacturing
facilities were exempted from the payment of electricity duties during most of the POI until
September 2016, thus conferring a benefit pursuant to section 771(5)(E) of the Act in the amount
of the exempted electricity duties.?*

Bombay Dyeing reported the amount to be reimbursed by the GOI under the Electricity Duty
Exemption in its October 5, 2017 submission.”*> At verification, we found that Bombay Dyeing
did not record the reported benefit amount under the Electricity Duty Exemption in its
accounting system.?*® As company officials explained, consistent with Annexure Y of its
October 5, 2017 submission, the reported benefit under the Electricity Duty Exemption was not
recorded in company accounting records because Bombay Dyeing had not yet received it.>*7 At
verification, Commerce officials examined the electricity duty listed on the monthly electricity
bills received during the POI and confirmed the reported benefit amount.>*® We found that the
electricity duty amounts listed in the monthly electricity bills during the POI reconciled with the
reported benefit in Annexure Y of Bombay Dyeing’s October 5, 2017 submission.>*’
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The petitioners argue that Commerce’s inability to reconcile the reported benefit amount to
Bombay Dyeing’s accounting records meant that Bombay Dyeing “failed to act to the best of its
ability.”?** However, as Bombay Dyeing officials explained, and we confirmed at verification,
the reported benefit amount had not yet been received by Bombay Dyeing, and has therefore not
yet been entered into the Bombay Dyeing’s accounting system.?*!

To support their argument, the petitioners cite to PET Resin China Final wherein Commerce
applied AFA because it could not verify respondent’s individual imported equipment purchases
to respondents’ accounting system.?*? Commerce argued that AFA was warranted due to its
inability to ensure the veracity of the reported benefit and because the respondent “failed to act to
the best of its ability.”>*> However, in the instant case, Commerce was able to confirm the
reported benefit information through electricity bills listing the electricity duty amounts owed for
each relevant month of the POI. As noted above, these amounts matched the benefit amount
reported in Annexure Y of Bombay Dyeing’s October 5, 2017 submission.?**

Therefore, we disagree with the petitioners’ argument that Bombay Dyeing failed to act to the
best of its ability because the company reported the benefits under the Electricity Duty
Exemption, and provided the benefit amounts. Although at verification Bombay Dyeing had yet
to receive the reported benefit from the GOI, per 19 CFR 351.510(b), “in the case of a ...
remission of an indirect tax..., the Secretary normally will consider the benefit as having been
received at the time the recipient firm otherwise would be required to pay the indirect tax...2*
Thus, Commerce considers the reported benefit to have been received during the POI. In order
to calculate the benefit, we divided the total amount of exemptions Bombay Dyeing received
during the POI under the Electricity Duty Exemption by the company’s total sales during the
POI. On this basis, we determined a countervailable subsidy rate of 0.16% ad valorem for
Bombay Dyeing.*¢

c. SGOM Stamp Duty Exemption

The petitioners argue that Commerce’s inability to tie the reported benefit amount received under
the Stamp Duty Exemption to Bombay Dyeing’s accounting system meant that Bombay Dyeing
“failed to act to the best of its ability.”?*’ As such, the petitioners argue that Commerce must
apply AFA to the benefit received under the Stamp Duty Exemption.?*® To support its argument,
the petitioners cite to PET Resin China Final, wherein Commerce applied AFA because it could
not verify respondent’s individual imported equipment purchases to respondents’ accounting
system, ultimately finding the respondent had not acted to the best of its ability.?*’
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Similarly, to the SGOM Electricity Duty Exemption, we find that that this program constitutes a
financial contribution, in the form of revenue forgone, and is regionally specific, under sections
771(5)(D)(i1) and 771(5A)(D)(iv) of the Act, respectively. The program is specific because it is
limited to certain geographical regions within the state of Maharashtra. Bombay Dyeing
reported that its manufacturing facility was exempt from the payment of stamp duty on land
registration, thus conferring a benefit pursuant to section 771(5)(E) of the Act in the amount of
the exempted stamp duty.

At verification, Bombay Dyeing officials provided a certificate from the GOI indicating an
exemption from payment of stamp duty, and a letter from Bombay Dyeing to the Government of
Mabharashtra Industries Department, dated July 6, 2009, stating the benefit owed to them under
the Stamp Duty Exemption.?>° While the requested amount matches the amount reported in
Annexure I of Bombay Dyeing’s October 16, 2017 submission,?*! company officials at
verification could not demonstrate that this amount was recorded in Bombay Dyeing’s
accounting system.?>? The purpose of the verification of this non-recurring program was to
confirm the veracity of Bombay Dyeing’s reported benefits, and this information could only be
found in the company’s books and records. Bombay Dyeing’s refusal to access accounting
records confirming the amount received by Bombay Dyeing under the Stamp Duty Exemption
means Bombay Dyeing failed to cooperate by not acting to the best of its ability.

Sections 776(a)(1) and (2) of the Act provide that Commerce shall apply “facts otherwise
available” if, inter alia, necessary information is not on the record or an interested party or any
other person: (A) withholds information that has been requested; (B) fails to provide information
within the deadlines established, or in the form and manner requested by Commerce, subject

to subsections (c)(1) and (e) of section 782 of the Act; (C) significantly impedes a proceeding; or
(D) provides information that cannot be verified as provided by section 782(i) of the Act.
Bombay Dyeing, by failing to provide access to accounting records demonstrating the benefit
received under the Stamp duty exemption, withheld requested information.**

Where Commerce determines that a response to a request for information does not comply

with the request, section 782(d) of the Act provides that Commerce will so inform the party
submitting the response and will, to the extent practicable, provide that party the opportunity to
remedy or explain the deficiency. If the party fails to remedy the deficiency within the
applicable time limits and subject to section 782(e) of the Act, Commerce may disregard all or
part of the original and subsequent responses, as appropriate. Section 782(e) of the Act provides
that Commerce “shall not decline to consider information that is submitted by an interested party
and is necessary to the determination but does not meet all applicable requirements established
by the administering authority” if the information is timely, can be verified, is not so incomplete
that it cannot be used, and if the interested party acted to the best of its ability in providing the
information. Where all of these conditions are met, the statute requires Commerce to use the
information if it can do so without undue difficulties.
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Section 776(b) of the Act further provides that Commerce may use an adverse inference in
relying on the facts otherwise available when a party fails to cooperate by not acting to the best
of its ability to comply with a request for information. In so doing, and under the TPEA,
Commerce is not required to determine, or make any adjustments to, a countervailable subsidy
rate based on any assumptions about information an interested party would have provided if the
interested party had complied with the request for information.?>* Further, section 776(b)(2) of
the Act states that an adverse inference may include reliance on information derived from the
petition, the final determination from the countervailing duty investigation, a previous
administrative review, or other information placed on the record.?>> Bombay Dyeing did not act
to the best of its ability for the reasons explained above, and Commerce is therefore applying an
adverse inference to the benefit received under the Stamp Duty exemption.

Under section 776(d) of the Act, when applying an adverse inference, Commerce may use a
countervailable subsidy rate applied for the same or similar program in a CVD proceeding
involving the same country, or if there is no same or similar program, use a countervailable
subsidy rate for a subsidy program from a proceeding that Commerce considers reasonable to
use.?>® The TPEA makes clear that, when selecting facts available with an adverse inference,
Commerce is not required to estimate what the countervailable subsidy rate would have been if
the interested party failing to cooperate had cooperated or to demonstrate that the countervailable
subsidy rate reflects an “alleged commercial reality” of the interested party.?’

It is Commerce’s practice in CVD proceedings to select, as AFA, the highest calculated
program-specific rates determined in the instant investigation, or if not available, rates calculated
in prior CVD cases involving the same country.>®® We selected an AFA rate for Bombay Dyeing
under this program of 3.09 percent ad valorem using information available in Hot-Rolled Steel
2001 wherein a respondent had availed benefits under a similar scheme.>*

Comment 7: Whether to Apply AFA to the POI Value of Bombay Dyeing’s Company-
Wide Sales and Company-Wide Export Sales

Petitioners’ Case Brief
e At verification, Bombay Dyeing failed to reconcile any of its reported sales figures in the
manner requested, despite Commerce’s clear instructions to do so. Bombay Dyeing
improperly included freight, insurance, and commissions in its export sales figures.?6
Further, Commerce officials were unable to reconcile Bombay Dyeing's total company
sales to its accounting system.?®! Bombay Dyeing's reporting failures led to a
significantly understated subsidy margin at the Preliminary Determination due to the
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incorrect inclusion of these items.2%?

Commerce requested that Bombay Dyeing report its sales values on a FOB basis,
consistent with its regulations and practice. Commerce requested that Bombay Dyeing
describe any adjustments that were made to derive FOB value for values recorded on a
basis other than FOB.?%

Commerce officials only discovered that Bombay Dyeing submitted sales figures that
improperly included freight, insurance, and commissions at verification, even though
Bombay Dyeing was instructed in its verification agenda that it must be prepared to
reconcile its sales on an FOB basis. Either Bombay Dyeing did not properly prepare for
verification, or it intentionally chose to not disclose its critically flawed reporting of its
sales to Commerce. In doing so, Bombay Dyeing has failed to act to the best of its ability
by failing to provide Commerce with accurate sales figures.?¢*

At verification, Bombay Dyeing provided a revised total export sales figure that excluded
freight and insurance costs, but included commissions. Therefore, at no point during
verification was Bombay Dyeing able to provide export sales values on a FOB basis, and
tie this value to its accounting system. Commerce’s practice is to only include
production related expenses, thus with the inclusion of commissions, Commerce is
unable to use any of Bombay Dyeing’s export sales figures (i.e., total exports, exports of
subject merchandise, exports to the U.S.) for the final calculation.?®

Commerce’s verification report stated that the Retail/Textile and Realty divisions sales
figures were also not reported on an FOB basis. Company officials were unable to revise
its total sales figures for the two divisions and report them on an FOB basis. Therefore,
the submitted sales figures for two-thirds of Bombay Dyeing’s divisions were not
reported on an FOB basis.?*® Without sales on an FOB basis, Commerce simply cannot
calculate an accurate margin that captures the entire benefits received by Bombay
Dyeing.2¢’

Commerce’s discovery that Bombay Dyeing failed to accurately report its sales values
and the company's continued inaccurate reporting demonstrate that Bombay Dyeing has
significantly impeded Commerce's investigation. As a result, Commerce is unable to
reconcile the companies' sales figures and, therefore, the application of AFA is
warranted.?®8

In a recent case where a respondent was unable to reconcile its sales values, Commerce
has applied AFA to those sales figures.*®

Bombay Dyeing failed to reconcile its FOB values for export sales and total sales to its
internal accounting system, and thus, as AFA, Commerce should use Bombay Dyeing’s
smallest sales denominator on the record to calculate all benefits received by Bombay
Dyeing during and prior to the POIL?"
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Commerce’s Position: We disagree with the petitioners, in part. In the Preliminary
Determination, Commerce used Bombay Dyeing’s reported total sales figure during the POI, and
total export sales figure during the POI as denominators.?’! At verification, Bombay Dyeing
officials provided sales data, including total sales, across divisions; the PSF division’s domestic
sales; and the adjustments necessary to determine the PSF division’s reported total export sales
on an FOB basis.?”’”> Company officials tied reported total sales figures for each of Bombay
Dyeing’s three divisions, as well as the total company-wide total sales figure, to the internal
accounting system and the company’s financial statements for the POL>"?

Company officials, however, failed to provide evidence to support their statement that the total
sales figures for the Realty and Retail/Textile division were reported on an FOB basis.?’
Company officials stated that each division of Bombay Dyeing maintains separate detailed
accounting records, that the Retail/Textile division was shuttered in 2016, and that the company
had no personnel able to access records for the Realty division or the Retail/Textile division.?”
Moreover, at verification, Commerce officials discovered that the reported total export sales
figures were not on an FOB basis.?”® Despite Commerce’s inability to verify whether sales
figures for the Realty and the Retail/Textile divisions were reported on an FOB basis, there is no
evidence to support the petitioners’ argument that Bombay Dyeing “chose to not disclose its
critically flawed reporting of its sales to {Commerce},”thus warranting the application of full
AFA.?"7 To support the argument that Commerce should apply full AFA to Bombay Dyeing’s
sales figures, the petitioners reference Silica Fabric China Final, in which Commerce was
“unable to reconcile the respondent’s 2014 total sales, export sales, and sales of subject
merchandise to the United States to the company's accounting records.”?”8

Unlike the respondent in Silica Fabric China Final, Bombay Dyeing officials tied the total sales
figures for each division to its accounting system and the company’s audited financial statements
for the POL.?”° Furthermore, upon discovering that the reported total export sales figures were
not on an FOB basis, Bombay Dyeing officials provided total export sales figures adjusted for
freight, insurance, and commission costs.?*® Finally, the record lacks substantial evidence
indicating that Bombay Dyeing hid information from Commerce given the company’s
cooperation with respect to the reporting of benefits received from the AAP, FPS, and the IEIS.

Therefore, as explained above, we determine that the application of full AFA is not warranted
with respect to Bombay Dyeing’s sales figures because Bombay Dyeing provided corroborated
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total sales figures and total export sales figures. Nevertheless, we find the application of partial
AFA is warranted with respect to Bombay Dyeing’s responses for failing to demonstrate whether
the total sales figures for the Realty and Retail/Textile divisions were recorded on an FOB basis,
thereby potentially overstating the company’s total sales figure.?®! Furthermore, we find the
application of partial AFA is warranted with respect to Bombay Dyeing’s responses for failing to
correctly account for, and deduct, freight, insurance, and commissions costs related to Bombay
Dyeing’s export sales until verification.?®?

In light of the above, we have relied on facts available, in accordance with section 776(a) of the
Act, because (1) by not having demonstrated the sales figures for the Realty and Retail/Textile
division are on an FOB basis, Bombay Dyeing withheld necessary information requested by
Commerce, and (2) by incorrectly including freight, insurance, and commissions costs in the
total export sales figures, Bombay Dyeing did not provide information in the manner requested
by Commerce. Thus, we must rely on facts otherwise available in accordance with sections
776(a)(1) and 776(2)(A) and (B) of the Act.

Additionally, in selecting from among the facts available, Commerce has determined that an
adverse inference is warranted, pursuant to section 776(b) of the Act. Where Commerce
determines that the use of facts available is warranted, section 776(b) of the Act permits
Commerce to apply an adverse inference if it makes the additional finding that “an interested
party has failed to cooperate by not acting to the best of its ability to comply with a request for
information.” The Court of Appeals for the Federal Circuit (CAFC), in Nippon Steel Corp.,
provided an explanation of the “failure to act to the best of its ability” standard, noting that it
requires a respondent to “put forth its maximum effort to provide {Commerce} with full and
complete answers to all inquiries in an investigation. While the standard does not require
perfection and recognizes that mistakes sometimes occur, it does not condone inattentiveness,
carelessness or inadequate record keeping.”?®* It requires them to, among other things, “conduct
prompt, careful, and comprehensive investigations of all relevant records that refer or relate to
the imports in question to the full extent of” their ability to do s0.2%* The CAFC noted that the
statute does not require Commerce to show that a respondent made more than a simple mistake
in order to apply an adverse inference, nor is an excuse that the respondent “did not think
through inadvertence” sufficient; rather “{i}nadequate inquiries may suffice. The statutory
trigger for {Commerce’s} consideration of an adverse inference is simply a failure to cooperate
to the best of respondent’s ability, regardless of motivation or intent.”

Commerce asked for information which was within Bombay Dyeing’s possession, yet the
information was not reported or was reported incorrectly. Thus, we find that Bombay Dyeing
failed to cooperate by not acting to the best of their ability to comply with the Commerce’s
requests for information in this investigation, and as such, Commerce has based our final
determination, with respect to Bombay Dyeing, on partial AFA.

281 See Bombay Dyeing’s Verification Report at 4.
252 |

283 See Nippon Steel Corp. at 1382.
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As partial AFA, we have used information available on the record. Specifically, we have used
the freight, insurance, and commissions figures tied to Bombay Dyeing’s total export sales,
which were discovered at verification, to adjust Bombay Dyeing’s total export sales and total
sales figures. With respect to total sales figures reported for the Realty and Retail/Textile
divisions, Commerce is as AFA assuming these figures were reported on a CIF basis. We are
therefore applying the percentage difference between the originally reported total export sales
figure and the calculated FOB total export sales figure of three percent to Bombay Dyeing’s total
sales figures for the Realty and Retail/Textile division, which increases Bombay Dyeing’s total
sales figure.?®® Moreover, we are applying the calculated FOB total export sales figure to the
PSF division’s total sales. The summed total sales figures for all three divisions equal Bombay
Dyeing’s total sales figure.?’

Section 776(c) of the Act provides that, when Commerce relies on secondary information

rather than on information obtained in the course of an investigation or review, it shall, to the
extent practicable, corroborate that information from independent sources that are reasonably at
its disposal. Here, however, we are using verified information provided by Bombay Dyeing
itself in this investigation to adjust Bombay Dyeing’s total and export sales figures. Therefore,
in accordance with section 776(c)(1) of the Act, it is not necessary for Commerce to corroborate
that information because we have relied on primary information obtained from Bombay Dyeing.

Comment 8: Whether to Apply AFA to Reliance’s Unreported Benefits from the AAP

Petitioners’ Case Brief

e Commerce should apply AFA to the entire AAP program in determining the benefit to
Reliance because Reliance failed to submit a significant number of AAP licenses to
Commerce; thereby prohibiting Commerce from verifying the accuracy of its AAP
licenses.*®

e Reliance claims the licenses were for another division but Commerce never instructed
Reliance to only report a response for AAP licenses related to subject merchandise.*®
Reliance should have reported its company-wide benefits in accordance with
Commerce’s regulations and practice.””® The Courts have upheld Commerce’s
determination that the burden of producing relevant evidence belongs with the
respondent, not Commerce.?! In this investigation, Reliance had an obligation to
provide accurate and complete responses to Commerce in response to Commerce’s
questionnaire and failed to do so with respect to the AAP subsidy program.?*>

e Reliance inaccurate and misleading statements warrants application of AFA because they
impeded Commerce’s investigation of the AAP and Reliance’s conduct results in the
record lacking the necessary information to calculate a benefit under the program.

286 See Bombay Dyeing’s Final Analysis Memorandum.

287 See Bombay Dyeing’s Final Analysis Memorandum.

288 See Petitioners’ Case Brief at 15.

289 1d. at 16.
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Whether this behavior was the result of “inattentiveness and carelessness,” or amounted
to “deliberate concealment or inaccurate reporting,” it “surely evinces a failure to
cooperate.”?%?

Reliance’s Revised Rebuttal Brief

e The petitioners’ claims are unsupported and do not meet the statutory requirements for
the application of AFA because Reliance informed Commerce that it was reporting the
AAP licenses for only the PSF exports in the initial questionnaire. At verification,
Commerce did not identify any deficiency in this response and verified that Reliance had
four AAP licenses for PSF export. The remaining AAP licenses in Reliance’s system
related to non-subject merchandise and therefore were not reported. The petitioners have
failed to argue that the AAP information for non-subject merchandise is relevant to the
subsidy investigation for PSF.**

Commerce’s Position: Commerce agrees with the petitioners and is applying AFA to the AAP
program. While performing completeness checks for the AAP program at verification,
Commerce discovered that Reliance did not report that it received a significant number of AAP
licenses for its physical exports, deemed exports, sales to SEZ, sales to EOUs, and sales to
Reliance’s SEZ during the POL?*° In the Standard Questions Appendix of the Initial
Questionnaire, Commerce asked Reliance to (1) “identify all instances in which assistance under
the program was provided to any mandatory respondent (including all cross-owned companies)
during the POI” and (2) whether Reliance was eligible for and actually used the program.>*® In
Reliance’s initial questionnaire response, Reliance stated that it “made certain ‘deemed’ exports
of PSF in India under four AAP licenses.””®” Reliance also stated that Reliance “used the Duty
Drawback Scheme for all of its physical exports, including the exports to the U.S. during the
POI.”’>*® By failing to report that it used a significant number of AAP licenses for its other
exports in its questionnaire response, Reliance failed to provide an accurate and complete
response to Commerce questionnaire regarding its use of the AAP program. Accordingly, for the
final determination, Commerce determines that AFA is warranted for the AAP program because
Reliance’s inaccurate statements regarding the AAP program deprived Commerce of the ability
to fully analyzing the benefit Reliance receive under the program and impeded Commerce’s
ability to conduct and accurate and complete investigation.

While Reliance claims that it informed Commerce that it was reporting the AAP licenses for
only the PSF exports in the initial questionnaire response, that is not what Reliance’s response
indicates. Record evidence indicates that Reliance did not inform Commerce that it received
other AAP licenses for other products.?”® Additionally, Reliance did not request that Commerce
allow it to limit its reporting of the licenses to only the PSF division or PSF product for the AAP
program. In fact, in Reliance’s August 7, 2017 letter informing Commerce of its difficulty in

293 See Petitioners’ Case Brief at 18 (citing Tianjin Mac. Imp. & Exp. Corp. (CIT 2005).
294 See Reliance’s Revised Rebuttal Brief at 1 and 3-5.

295 See Reliance’s Verification Report at 7.

2% See Initial CVD Questionnaire.

297 See Reliance September 11,2017 SQR at 5.
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reporting the EPCG program, Reliance requested that it be able to limit its reporting for the PSF
division for PSF products with respect to only the EPCG program.’®® Reliance never referenced
the AAP program or any other programs in the submission.**! In our September 22, 2017
supplemental questionnaire, Commerce explicitly denied Reliance’s request and instructed
Reliance to report all of its licenses under the EPCG program for all of its business segments and
divisions.’*> At that point in the investigation, Reliance was put on notice that it was required to
report all of its benefits for all programs. Reliance’s response to Commerce’s September 22,
2017 supplemental questionnaire indicates that Reliance was aware that it was required to report
all of its benefits for all programs because Reliance reported all of its benefits for all products
and business segment and business divisions under the EPCG, SHIS, Duty Drawback, and FPS
programs.>® As such, we find that Reliance never informed Commerce that it was limiting its
reporting to only the PSF division and product. Moreover, Reliance was put on notice to report
all of its benefits under the AAP program based on Commerce’s September 22, 2017
supplemental questionnaire.

Reliance also claims that AFA is not warranted because Commerce did not identify any
deficiencies in its response and verified that Reliance had four AAP licenses for PSF export
during the POI. According to Reliance, the remaining AAP licenses in its accounting system
related to non-subject merchandise and therefore were not reported. We disagree with both of
Reliance’s assertions. In addition to Reliance’s failure to report the company-wide benefits
under the AAP, we were unable to confirm at verification whether Reliance reported all of the
benefits that Reliance’s PSF division received during the POIL.*** Company officials explained at
verification that they did not import any materials during the POI under the four licenses issued
during 2016; however, Reliance’s PSF division may have received licenses in 2015 and
subsequent import duty exemptions for the 2015 licenses during the POIL.**> When we asked to
examine the tracking spreadsheet for all of the imports associated with the licenses issued in
2016 and 2015 under this program, company officials provided us with the tracking spreadsheet
for the licenses issued in 2016 but stated that they no longer have the tracking spreadsheet for the
2015 licenses.*® Because Reliance did not provide its tracking spreadsheet for all of the imports
associated with the licenses issued in 2015 under the AAP program, Commerce does not know,
nor can it know, the full extent of the benefit Reliance received via the AAP program. As such,
Commerce finds that, in addition to failing to report its company-wide benefits, Reliance failed
to demonstrate at verification that it reported all of its benefits for Reliance’s PSF division during
the POI under the AAP program. Based on these facts, we determine that Reliance withheld
complete and accurate information requested by Commerce regarding its use of the AAP
program and that as a result, necessary information is missing on the record in order to calculate
an accurate benefit under the AAP program. In accordance with sections 776(a)(1) and
776(a)(2) of the Act, we determine that the use of facts available is warranted. Moreover,
because Reliance failed to provide necessary information regarding program use, despite
Commerce’s requests that it do so, we find that Reliance failed to act to the best of its abilities in
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providing the requested information that was in its possession, and that the application of AFA is
warranted pursuant to 776(b) of the act, in determining benefit. Further, for the reasons
discussed in Comment 1 regarding financial contribution and specificity, we find this program is
also a countervailable subsidy.

Comment 9: Whether to Apply AFA to Reliance’s Unreported Benefits from the MEIS
and MLFPS Programs

Reliance’s Case Brief

At verification, Commerce observed that Reliance had recorded benefits it received from
the MLFPS and the MEIS in its SAP system.’"’

In both the initial questionnaire as well as at verification, Reliance explained that PSF is
not eligible for benefit under the MEIS program and therefore Reliance has not received
benefits under the MEIS scheme.>*® Furthermore, Reliance provided supporting
documentation in response to Commerce’s supplemental questionnaire that established
that the MEIS program benefits are not available for PSF.>%

Record evidence demonstrates that the MLFPS program was only available for products
not covered under the FPS. Therefore, the benefits Reliance received for the MLFPS
could not be for PSF because Reliance had used the FPS for PSF exports (prior to the
POI).31°

Bombay Dyeing’s Case Brief

As demonstrated during verification, MEIS is not applicable for the subject goods.*!!

Petitioners’ Case Brief

Reliance provided false responses to Commerce’s questions regarding the program in its
initial questionnaire responses. To the extent that Reliance believed the information was
irrelevant because the benefits were allegedly for non-subject merchandise, Commerce
has rejected similar claims in prior determinations. Specifically, in Mechanical Tubing
India Final, Commerce applied AFA to the respondent’s similar claims that it was not
required to report certain subsidies during the POI. 32

It was not Reliance’s prerogative to make a relevancy determination regarding the
information it deemed appropriate to submit to Commerce’s questionnaires.>'
According to the verification report, the MEIS entry was listed under an account, which
Reliance should have reviewed when reporting program use to Commerce throughout the
investigation.’'* Consistent with its CVD AFA hierarchy, Commerce should apply the
highest calculated non-de minims rate for the identical program in India: 1.48 percent.’!®

307 See Reliance’s Case Brief at 2.

308 Id
309 Id
310 Id

311 See Bombay Dyeing’s Case Brief at 5.
312 See Petitioners’ Case Brief at 24.

313 Id
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e Reliance did not report the use of MLFPS in response to Commerce’s initial and
supplemental requests for other forms of direct or indirect assistance provided by the
“GOI (or entities owned directly, in whole or in part, by the GOI or any provincial or
local government.”?!¢

e This additional benefit amount appeared in Reliance’s account that should have been
reviewed and reported.>!” Even if Reliance chose not to report this subsidy, perhaps
believing it was not reportable because, as company officials tried to explain at
verification, the benefit was not related to PSF exports to the United States, the company
is mistaken because as explained in Mechanical Tubing India Final and CTL Plate Korea
Final, Commerce has rejected respondents’ contention that it had “discretion to not
report” subsidies discovered for the first time at verification.*!®

e To the extent Reliance believed it had evidence supporting the non-countervailability of
the {MLFPS} program, the time to provide such data was during the course of the
investigation, not at verification.!’

e Although company officials state that Reliance did not receive benefits for PSF products
sold to the United States under {MLFPS}, Commerce has made no determination
regarding this program because Reliance withheld the necessary information to analyze
this program.?°

e Consistent with its CVD AFA hierarchy, Commerce should apply a rate of 16.63
percent.*?!

Reliance’s Revised Rebuttal Brief
e The MEIS and MLFPS programs were not used for subject-merchandise; therefore,

these programs are not countervailable. Both the MEIS and MLFPS are programs that
allow exporters to earn duty credit scrips on the FOB value of the exports for certain
products for certain markets.’?> Under 19 CFR 351.525(b)(4) and (5), if a subsidy is tied
to sales to a particular market or sale of a particular product, Commerce will attribute
that subsidy to only the products sold to that market or only to the product. The MEIS
scheme is tied to exports of a specific product and the MLFPS is tied to specific
products exported to specific markets.>??

Petitioners’ Rebuttal Brief
e Reliance’s claim that it was only required to report benefits received for subject
merchandise and non-subject merchandise exported to the United States; therefore, it was
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correct in not reporting that certain subsidies unrelated to subject merchandise are
contrary to the Preliminary Determination, case precedent, and the law.>**

e Reliance’s second argument is that because its subsidies were not tied to subject
merchandise (which the petitioners demonstrated is false), it did not have to report these
benefits is incorrect because the company does not have “discretion to not report”
subsidies.*?

e With respect to MEIS, Commerce should reject Reliance’s attempted revision of the facts
of this case and apply AFA for its failure to report its MEIS program use because instead
of properly reporting these benefits, Reliance initially claimed non-use for the MEIS
program.’2®

e With respect to MLFPS, Reliance argues the MLFPS and the FPS programs are mutually
exclusive and because it utilized the FPS for exports of subject merchandise, the
respondent could not utilize the MLFPS for exports of subject merchandise. While it
may be true that these programs are mutually exclusive, Commerce countervailed all
benefits received under the FPS, not only those relating to subject merchandise or subject
merchandise exported to the U.S.3?” Therefore, Reliance was still required to report the
entire universe of FPS benefits and not only those relating to subject merchandise.??3

Commerce’s Position: Commerce agrees with the petitioners and is applying AFA to the
MEIS program alleged in the Petition and the MLFPS program that Commerce found at
verification. As discussed below, at the verification of Reliance’s questionnaire responses,
Commerce examined Reliance’s audited financial statements, tax returns, general ledger
accounts, and other selected accounts from the chart of accounts to confirm Reliance’s reported
receipts of assistance were complete and accurate, and to ensure that there were no additional
unreported assistance.*?” In examining these accounts, we discovered that Reliance did not
report that its non-PSF divisions received benefits under the MEIS and MLFPS programs.**°
Accordingly, Commerce determines that AFA is warranted with respect to benefit, specificity,
and financial contribution because Reliance and the GOI failed to cooperate to the best of their
abilities when they failed to report and provide complete responses regarding the MEIS and
MLEPS programs.

Reliance

With respect to the MEIS program, in the Standard Questions Appendix of the Initial
Questionnaire, Commerce asked Reliance to (1) “identify all instances in which assistance under
the program was provided to any mandatory respondent (including all cross-owned companies)
during the POI” (emphasis added) and (2) whether Reliance was eligible for and actually used

324 See Petitioners’ Rebuttal Brief at 29.

325 1d. at 31-32 (citing CTL Plate Korea Final IDM at 42).
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the program.>*! Reliance response to the initial questionnaire demonstrates that it withheld
necessary information requested by Commerce. In its questionnaire response, Reliance stated
that no division of Reliance received assistance and did not provide a response to our Standard
Questions Appendix:

“{n}ot applicable. PSF is not eligible for benefit under the MEIS scheme. Therefore,
{Reliance} has not received benefits under the MEIS scheme.”3*?

Reliance should have reported that its non-PSF division received benefits under the program.
Commerce did not give Reliance discretion to limit its reporting to only PSF products or to the
PSF division. Because Reliance did not report that it received assistance under these programs
for its non-PSF divisions, Reliance deprived Commerce of the opportunity to fully investigate
these benefits. We discovered Reliance’s failure to report its use of the MEIS at verification,
which is too late in the investigation to remedy the deficient response. Reliance’s withholding of
information on the use of these subsidy programs impeded our investigation and prevented us
from verifying information about the unreported subsidy. Thus, we determine that Reliance
demonstrates that Reliance did not cooperate to the best of its ability and that AFA is warranted.

Similarly, with respect to the MLFPS program, Commerce’s initial CVD questionnaire asked
Reliance to report “other subsidies” not named in the petition. Reliance responded that
Reliance, not Reliance’s PSF division, received no other benefits under any scheme:

{Reliance} is cooperating to the best of its ability by providing information on all alleged
programs initiated in this investigation. Absent an allegation and sufficient evidence
regarding other alleged subsidy programs, as required under Article 11.2 of the WTO
Agreement on Subsidies and Countervailing Measures, {Reliance} believes that no
response to this question is required. However, based on our analysis, {Reliance}
received no other benefits under any scheme. (emphasis added)**

Despite Commerce’s questions concerning “Other Subsidies,” Reliance did not report the
existence of the MLFPS program in their initial and supplemental questionnaires. Reliance
made no attempt to provide the information requested by the deadline for the submission of
information, and gave no indication that it needed more clarification or time regarding whether
it needed to provide this information. Nowhere in Commerce’s initial questionnaire does it state
that respondents have the option of only reporting benefits related to a particular product or
division. Commerce needs such information to evaluate the all the subsidies received by the
company to determine if they are countervailable. Furthermore, Reliance made no request to
limit its reporting to its PSF division or for its PSF product. As such, as explained above in the
in the section “Use of Facts Otherwise Available and Adverse Inferences,” we find that
Reliance failed to provide information regarding its use of the MLFPS program, and thus,
section 776(a)(2)(B) of the Act applies. Commerce also notes that in the Preliminary
Determination, we explicitly stated that “it did not limit its request for responses to Reliance’s
PSF plants.”** Nonetheless, Reliance did not divulge the receipt of the unreported assistance
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prior to the commencement of verification. As such, we determine that Reliance failed to
cooperate by not acting to the best of its ability and precluded this unreported assistance from
being verified. Thus, pursuant to section 776(b) of the Act, we are finding, as AFA, that the
unreported assistance in question is countervailable.

Despite this contradiction of its responses with the use of the MEIS and MLFPS programs,
Reliance asserts that it believes that its non-reporting was correct because PSF is not eligible for
benefit under the MEIS scheme.?** According to Reliance, the MEIS and MLFPS programs are
not countervailable because these programs were not used for subject merchandise.>*
Consistent with case precedent, practice, and the law, Commerce rejects these arguments. As in
initial matter, while Reliance believes that its non-reporting of the MEIS and MLFPS programs
was correct, it is Commerce, not interested parties, who determines whether a company is
required to provide a response to its questions and which information is necessary for its
analysis.**” The CVD questionnaire is clear that respondents are instructed to report “any other
forms of assistance” not only assistance that the respondent considers to have been provided to
subject merchandise.’*® Commerce needs the information on all provided assistance in order for
the administrative process to properly evaluate the subsidy environment in which a respondent is
operating. Reliance failed to report its benefits under both these programs for its non-PSF
divisions despite Commerce’s request that Reliance report all of its benefits for all of its
divisions. Reliance possessed the necessary records regarding these benefits. At verification,
Commerce observed that Reliance had the capability to report these sales because the entries
were discovered in an account which Reliance should have reviewed when reporting program
use to Commerce. However, Reliance failed to cooperate to the best of its ability by never
requesting clarification from Commerce as to whether reporting only benefits for its PSF
division for PSF products was sufficient with respect to Commerce’s reporting requirements. In
Commerce’s Steel Flanges India Final, we stated that to ensure that interested parties do not
prevent Commerce from conducting an accurate and complete investigation, a respondent cannot
unilaterally decide to withhold information from Commerce that may require further analysis.**’
More recently, in Mechanical Tubing India Final, Commerce applied AFA to the respondent
based on similar claims that it believed it was not required to report its use of a certain subsidy.
In that case, Commerce stated:

{the respondent} additionally alleges that the record contains evidence that this program
is not countervailable. However,....it is not within {the respondent’s} discretion to
determine which subsidies, whether named in the petition or not, should be reported to
{Commerce}. Here, again, {the respondent’s} determination to substitute its judgment
for {Commerce’s} has prevented Commerce from conducting a full investigation in order
to determine the countervailability of this program. Thus, the application of AFA is
warranted.**
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Consistent with Mechanical Tubing India Final, for this final determination, we find that
application of AFA is warranted with respect to Reliance’s benefits under the MEIS and MLFPS
programs because Reliance’s determination to not provide the requested data has prevented
Commerce from conducting a full investigation in order to determine the countervailability of
these programs.

Moreover, we disagree with Reliance’s claim that its non-reporting of the MEIS and MLFPS
benefits for non-subject merchandise was correct. Commerce has stated that money is fungible
within a single integrated company and its use for one purpose may free up money to benefit
another purpose.’*! Subsidies provided to the non-PSF division may impact the overall
production and sale of all other products of the company.’*? Reliance is a vertically integrated
company and Reliance’s PSF division is not a distinct corporate entity.*** Rather, Reliance is a
corporate entity which files the tax documents and consolidates the financial statements of all of
its divisions, as one corporate entity.>** As such, absent corporate walls, there is no evidence that
the unreported benefits from the MEIS and MLFPS programs were restricted by subject or non-
subject merchandise.**> Furthermore, there is no record demonstration that the unreported
assistance from the MEIS and MLFPS programs were not used for upstream products used to
produce subject merchandise. Commerce notes that as a vertically integrated company, record
evidence indicates that Reliance also produces its own PTA and MEG, primary inputs used to
produce subject merchandise.**® Because Reliance did not report that it received assistance
under these programs for its non-PSF divisions, Reliance deprived Commerce of the opportunity
to fully investigate whether the benefits Reliance received under both these programs were for
upstream products used to produce PSF products. While exhibit SUPP2-MEIS-1 indicates that
PSF is not eligible to receive benefits under the MEIS program, the exhibit does not indicate
whether any upstream products used to produce PSF products are eligible to receive benefits
under the program because the list is incomplete. Specifically, the list Reliance provided at
Exhibit SUPP2-MEIS-1 is missing the preceding 2,288 serial numbers and the subsequent sub-
categories that fall under Harmonized Tariff Code 56 “Wadding, Felt and Nonwovens; Special
Yarns; Twine, Cordage, Ropes And Cables Thereof.”**’ As such, we are unable to determine
whether the upstream products Reliance used to produce subject merchandise are eligible to
receive scrips under the MEIS program and we disagree with Reliance’s claim that its non-
reporting of the MEIS and MLFPS program benefits for non-subject merchandise was correct.

Reliance also asserts that it did not have to report these benefits because its subsidies were not
tied to subject merchandise. According to Reliance, both the MEIS and MLFPS programs allow
exporters to earn duty credit scrips on the FOB value of the exports for certain products for
certain markets.>*® The MEIS program is tied to exports of a specific product and the MLFPS is
tied to specific products exported to specific markets. As such, Reliance contends that these

341 See Softwood Lumber Canada Final IDM at Comment 53.

342 19,

343 See Reliance’s Verification Report at 3; see also Reliance October 6, 2017 2SQR?2 at 7.

344 See Reliance September 6, 2017 IQR at Exhibit 4.

345 See, e.g., Mechanical Tubing India Final IDM at Comment 13.

346 See Reliance’s Verification Report at 3.

347 See Reliance October 6, 2017 IQR at Exhibit 4.

348 See Reliance’s Revised Rebuttal Brief at 7 (citing OCTG India Final IDM at Comment 12).

55



schemes would only be relevant to the investigation if they applied to the exports of PSF.3*

We disagree with Reliance’s claim. In accordance with 19 CFR 351.525(b)(4) and (5), when a
subsidy is tied to a certain product or market, we will attribute that subsidy to only that product
or market.>>* The burden of producing relevant evidence belongs with the respondent, not
Commerce.>! Reliance did not provide any evidence supporting its claim that the benefits are
tied to a certain product or market and cannot be transferred or used in the production or sale of
subject merchandise. As stated above, Reliance is a vertically integrated company that produces
its own PTA and MEG.*? We have no information on the record that the unreported benefits
from the MEIS and MLFPS programs do not tie to PTA, MEG, or other inputs that are used to
produce subject merchandise. As such, by its own actions, Reliance precluded Commerce from
fully investigating and verifying this information when it failed to provide any information,
leaving Commerce to discover Reliance uses of these unreported programs during the
verification process.

The purpose of verification is to verify the accuracy of information previously submitted to the
record by the respondent. Verification is not an opportunity to provide new factual information;
as such, we did not verify whether the MEIS and MLFPS programs are tied to the production or
sale of a particular product and whether these programs could have benefitted subject
merchandise. While Reliance may believe it has evidence supporting the non-countervailability
of these programs, the time to provide such information was during the course of the
investigation, not at verification. Providing a complete response prior to verification to the
Standard Questions Appendix about Reliance’s use of these programs, as requested in
Commerce’s initial questionnaire, and submitting evidence that its unreported benefits from
MEIS and MLFPS are not tied to inputs used to produce subject merchandise to support
Reliance’s non-countervailability claim, would have enabled Commerce and other interested
parties to conduct a full analysis of the programs for the preliminary determination, which would
have allowed Commerce to administratively vet such evidence in the manner intended by the
statute.* As a result, Reliance’s questionnaire responses on these program failed verification.
Given Reliance’s reporting failures, the record does not contain verified information with respect
to the use of these programs and whether these programs are tied to upstream products used to
produce subject merchandise. Commerce discovered that Reliance failed to report its use of the
MEIS and MLFPS programs at verification, which is too late in the investigation to remedy the
deficient response. As such, we determine that there is non-verifiable information on the record
which was withheld and not provided in the form and manner to Commerce requested, pursuant
to sections 776(a)(2)(A)(B) and (D) of the Act. In addition, we further determine that Reliance
failed to cooperate by not acting to the best of its ability in responding to our requests for
information, pursuant to section 776(b) of the Act. As such, for the final determination, we find
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that AFA is warranted with respect to Reliance’s benefits under the MEIS and MLFPS programs.

With respect to only MLFPS, Reliance asserts that because the MLFPS and FPS programs are
mutually exclusive and because it utilized the FPS for exports of subject merchandise, Reliance
could not utilize the MLFPS for exports of subject merchandise.*** We are not persuaded by this
argument. While it may be true that these programs are mutually exclusive for PSF, as explained
above, we do not have any information regarding whether Reliance used the MLFPS program for
exports of upstream products used to produce subject merchandise. Commerce countervailed all
benefits received under the FPS, not only those relating to subject merchandise or subject
merchandise exported to the United States.>>> Nevertheless, even if the MLFPS was not related
to subject merchandise exports, Reliance was still required to report the entire universe of FPS
benefits and not only those relating to subject merchandise. Moreover, as with the MEIS
program, Commerce only discovered that Reliance used this program at verification.>>® The time
for Reliance to make its claim of program non-use should have been in response to Commerce’s
question regarding “other subsidies” in it is initial questionnaire response, and not at verification.
As we stated above, verification is not the time to remedy deficient responses, but rather to verify
information submitted in Reliance’s questionnaire responses already on the record.*’ For these
reasons, we agree with the petitioners that application of AFA is appropriate for the MLFPS
program and reject Reliance’s claims that it was not required to report MLFPS benefits.

GOl

In addition to Reliance’s failure to report information related to its receipt of benefits under the
MEIS and MLFPS programs, the GOI also withheld information specific to these programs
discovered at Reliance’s verification. In the Standard Questions Appendix of our initial
questionnaire, we asked the GOI to report all of its benefits under the MEIS program:

For each program, if no company(ies) under investigation or “cross-owned” companies as
defined in Section III applied for, used, or benefited from that program during the POI,
the GOI must so state and provide a brief explanation of the program and a detailed
description of the records kept on that program. Otherwise, please answer all of the
questions listed.*®

In response to the MEIS program section of the questionnaire, the GOI simply stated “None of
the Company(ies) under investigation applied for, used, or benefitted from MEIS during the POI.

334 According to Reliance, in the Foreign Trade Policy of 2015-2010, the GOI merged several export specific
programs, including the MLFPS program into the MEIS. Record evidence demonstrates that the MLFPS was only
available for products not covered under the FPS. As a result, Reliance claims the benefits Reliance received for the
MLEFPS could not be for PSF because Reliance had used the FPS program for PSF exports.

355 See Bombay Dyeing’s Preliminary Analysis Memorandum at 4 (“we then divided the total by total POI export
sales.”; see also Reliance’s Preliminary Analysis Memorandum at 7 (“we then divided the total by total POI export
sales™).

336 See Reliance’s Verification Report at 2 and 13-14.

357 See Reliance Verification Agenda at 2 (“{p}lease note that verification is not intended to be an opportunity for
the submission of new factual information”).

358 See Initial CVD Questionnaire at 3.
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Thus, the questions in the Standard Questions is not being answered.”** As such, the GOI failed
to disclose to Commerce that Reliance received benefits under the MEIS program. The GOI also
failed to (1) answer any of the questions regarding whether any of the benefits Reliance received
were for goods consumed in the production of subject merchandise*®® and (2) list the duty credit
scrips provided to Reliance during the POI for inputs into the exported subject merchandise by
both rate and amount.*®!

Similarly, the GOI withheld necessary information regarding the benefits it received under the
MLFPS program. In our initial and supplemental CVD questionnaires, we asked the GOI to
report information regarding “other subsidies.” In responding to our requests, the GOI omitted
responses to the same question about “other subsidies” in its initial and supplemental
questionnaire responses.>®?

Consequently, Commerce does not have the necessary information on the record of this
investigation concerning the financial contribution and specificity of these two programs
discovered at verification because the GOI withheld information and failed to cooperate to the
best of its ability regarding our requests for information for the MLFPS and MEIS programs.
Commerce finds the GOI deprived Commerce of the opportunity to analyze fully these
unreported programs at verification to determine whether Reliance’s unreported benefits under
these two programs are related to the production of subject merchandise. Consistent with our
findings in prior proceedings, we find, as AFA, that the discovered MEIS and MLFPS programs
meet the financial contribution and specificity criteria outlined under sections 771(5)(D) and
771(5A) of the Act, respectively.®® As AFA, we also find that this subsidy program confers a
benefit under section 771(5)(E) of the Act.

As described in section “Use of Facts Otherwise Available and Adverse Inferences” of this
memorandum, above, under the hierarchy, Commerce will select AFA rates in the following
order of preference: the highest calculated rate for the identical subsidy program in the
investigation if a responding company used the identical program and the rate is not zero; if there
is no identical program match within the investigation, or if the rate is zero, the highest non-de
minimis rate calculated for the identical program in a CVD proceeding involving the same
country; if no such rate is available, the highest non-de minimis rate for a similar program, based
on treatment of the benefit, in another CVD proceeding involving the same country; absent an
above-de minimis subsidy rate calculated for a similar program, the highest calculated subsidy

339 See GOI September 6, 2017 GQR at 43.

360 See Initial CVD Questionnaire at 7 (“{f}or each good identified above, please specify and document whether it is
consumed in the production of the subject merchandise”).

361 See Initial CVD Questionnaire at 7 (“{p}lease list the duty credit scrips provided to each producer/exporter of the
subject merchandise during the POI for inputs into the exported subject merchandise by both rate and amount”).

362 See GOI September 6, 2017 GQR at 66; see also GOI September 28, 2017 GSQR at 31.

363 See, e.g., Supercalendered Paper Canada Final IDM at 17-20 and 153-154; see also Reinforcing Bar Turkey
Final IDM at Comment 5.
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rate for any program otherwise identified in a CVD case involving the same country that could
conceivably be used by the non-cooperating companies.*%

Commerce determined there is no calculated rate in the investigation for an identical program for
the MEIS and MLFPS programs. Following the hierarchy described above, Commerce relied on
the highest above-de minimis calculated rate, 1.48 percent ad valorem, for the identical program
from another India CVD proceeding with respect to MEIS 3%

With respect to the MLFPS, because we determine that there is no identical program in this
investigation from another India CVD proceeding, we are applying the highest calculated rate
from a similar program, i.e., the FPS program, from another India CVD proceeding for
MLFPS.*%¢ We disagree with the petitioners that the rate of 16.63 percent ad valorem should be
used for the MLFPS program because the rate selected by the petitioners was calculated for the
EPCG program®®” which is a non-recurring program that is tied to capital equipment.>®®
Commerce is relying on the highest calculated rate for the FPS program because we determine
that the FPS program reflects the actual behavior of the GOI with respect to the MLFPS program
since both the FPS and MLFPS programs are recurring programs that are for exports of
particular products.*® Therefore, for the final determination, we determine that is appropriate to
apply, as AFA, a rate of 5.00 percent ad valorem., for the MLFPS program.

Comment 10: Whether to Apply AFA to Reliance’s Alleged Benefits for EOU programs

Petitioners’ Case Brief

e While Commerce already applied AFA in the preliminary determination to Reliance’s
use of the six SEZ programs alleged, Reliance now submits that it also utilized EOU
programs.’’® Commerce discovered at verification that the company did, in fact, utilize at
least some EOU program benefits during the POI, and potentially during the AUL.

e Recently, in Mechanical Tubing India Final, Commerce applied AFA to four EOU
programs that Commerce officials discovered at verification were used by respondent.
Commerce should reach the same decision conclusion here. Reliance failed to properly
report the entire universe of its AAP and EOU programs, and, therefore, Commerce

364 See, e.g., Lawn Groomers China Preliminary PDM, unchanged in Lawn Groomers China Final at “Application
of Facts Available, Including the Application of Adverse Inferences); see also Aluminum Extrusions China Final at
“Application of Adverse Inferences: Non-Cooperative Companies.”

365 See Mechanical Tubing India Final IDM at 12. This rate was calculated for the identical program entitled
“MEIS.”

3 See Steel Threaded Rod India Final IDM at 17. This rate was calculated for the similar program, “Focus Product
Scheme.”

367 See PET Resin India Final at 25 and fn. 113 (the AFA rate was applied for the “Focus Market Scheme” where
the Department calculated a subsidy rate for any program from any CVD proceeding involving India that JBF could
have conceivably used. Commerce, in applying AFA to JBF, used the EPCG program from Hot-Rolled Steel India
1999-2000 Final).

368 See GOI September 6, 2017 GQR at 31-42; see also PDM at 20-21.

369 See GOI September 6, 2017 GQR at Exhibit F.

370 See Petitioners’ Case Brief at 15.
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should not presume that the information on AAP and EOU program usage obtained at
verification is accurate and complete.?”!

Reliance’s Revised Rebuttal Brief
e Commerce must reject the petitioners’ request to use AFA for all EOU programs because
the petitioners failed to explain how sales by Reliance to EOUs somehow establishes that
Reliance itself has an EOU and thus uses EOU programs. The fact that Reliance may sell
to EOUs does not establish that it owns any EOUs or that it can take advantage of EOU
programs. The petitioners have provided no evidence producers selling to an EOU
receive a benefit.’7?

Commerce’s Position: We disagree with the petitioners that AFA is also warranted for
Reliance’s alleged use of four EOU programs that we initiated on during the investigation.
During the course of the verification we reviewed the companies’ tax return, general ledger
accounts, financials, and other selected accounts from the chart of accounts and Commerce did
not find that Reliance used any of the four EOUs.>”® While Reliance’s verification report
indicates that Reliance made sales to EOUs; Commerce did not find any evidence that Reliance
had or used any EOUs.?™ Further, the petitioners have not demonstrated how sales by Reliance
to EOUs establishes that Reliance itself has an EOU and thus uses EOU programs.>” As such,
we disagree that the facts of this case are analogous to Mechanical Tubing India Final, where
Commerce discovered at verification that the respondent failed to report that it used any EOUs.
Furthermore, we agree with Reliance that there is no record evidence that Reliance may sell to
EOUs, nor does the record establish that it owns any EOUs or that is used any EOU programs.
Therefore, for the final determination, Commerce finds that AFA is not warranted with respect to
the four EOU programs that the petitioners claim that Reliance uses.?”®

Comment 11: Whether to Apply AFA to Reliance’s Purported Benefits for Two Income
Deductions Related to SEZ programs

GOI’s Case Brief
e The GOI denies that there was any deliberate omission since none of the mandatory
exporters producing PSF or its inputs were located in the SEZ. There were no other
subsidies to the knowledge of GOI which were required to be mentioned in the
response.’”’
e Ifan enterprise is operating both as a domestic tariff area unit as well as a special

economic zone unit, it has two distinct identities with separate books of accounts.?”

371 See Petitioners’ Case Brief at 19-20.

372 See Reliance’s Revised Rebuttal Brief at 6-7.
373 See Reliance’s Verification Report at 13.
3741d. at 6-7.

375 See Petitioners’ Case Brief at 15-20.

376 See Reliance’s Revised Rebuttal Brief at 6-7.
377 See GOI’s Case Brief at 5.

78 |1q.
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The books of accounts in the domestic tariff area unit — where the PSF was being
produced — would not reflect any other subsidies, including deductions related to the SEZ
income tax deductions.>”

From the preliminary determination, it appears Commerce has widened the scope of
enquiry to cover benefits conferred in relation to other products also. This is beyond the
scope of the notice of initiation as well as beyond the provisions of the Act and the
ASCM. 0

Reliance’s Case Brief

Reliance paid its income tax based on the MAT calculation instead of under normal tax
calculations. Commerce verified that under the MAT law, Reliance could not use tax
deductions other than Section 10 for capital gains. Despite eligibility, Reliance did not,
in fact, receive benefits for (1) the SEZ Income Tax Exemption Section 10A scheme and
(2) income tax benefit for companies located in a SEZ. Reliance’s tax return filed during
the POI makes it clear that Reliance did not receive an exemption under the SEZ Income
Tax Exemption Section 10A scheme.!

Petitioners’ Rebuttal Brief

Commerce properly concluded in its preliminary determination that the GOI withheld
information regarding Reliance’s use of this program and that it did not act in the best of
its ability to answer Commerce’s questions because the GOI failed to properly report this
program twice — as an “other subsidy” as well as the entire “other subsidies” question.*®?
Reliance failed to properly report its use of the (1) SEZ Income Tax Deduction under
Schedule 10A and (2) another SEZ Income Tax Deduction for companies located in a
SEZ.3%

With respect to Section 10A, Commerce applied AFA to Reliance’s use of the benefits
under SEZ Income Tax Deduction under Schedule 10A due to Reliance’s failure to
properly disclose benefits received based on its location in an SEZ. Therefore,
Commerce correctly did not verify any information related to this program.%*
Commerce should reject Reliance’s claims that it did not use the other income tax
deduction for companies located in a SEZ because Reliance failed first to report this
program in its initial questionnaire response then failed to provide a complete response to
this program for a second time upon Commerce’s request to provide a complete response
to this program. Reliance provided only a one-sentence response claiming that the
benefits was provided to its SEZ facility.*®

Commerce’s Position: We disagree with the petitioners. For the Preliminary Determination,
Commerce applied AFA with respect to financial contribution, specificity, and benefits for (1)

379 See GOI’s Case Brief at 5.

380 |d. at 14.

381 See Reliance’s Case Brief at 6-7.
382 See Petitioners’ Rebuttal Brief at 5.
383 1d. at 27.

384 1d. (citing PDM at 9-11).

385 1d. at 28.

61



SEZ Income Tax Exemption Section 10A and (2) another separate income tax deduction for
companies located in a SEZ.*%¢ Commerce determined that AFA was warranted with respect to
the GOI and Reliance because both parties withheld information regarding Reliance use and
location in a SEZ and failed to cooperate by not acting to the best of its ability in our requests for
information because we discovered during the course of this investigation that Reliance’s income
tax return includes an income tax deduction amount for companies located in a SEZ.*%’

Based on our verification of Reliance’s questionnaire responses, income tax return, and income
tax acknowledgement, for the final determination, we have determined that Reliance did not use
or claim any income tax deductions under (1) SEZ Income Tax Exemption Section 10A and (2)
another separate income tax deduction for companies located in a SEZ.*%® Specifically, at
verification, we saw that Reliance utilized the MAT during the POI; however, the only deduction
Reliance claimed was the Section 10 deduction for capital gains, which is available generally to
Indian corporations and not industry-specific.®* Because Commerce does not find that a
countervailable benefit exists with respect to each of these two income tax deduction programs
related to SEZ, the remaining issues becomes moot.

Comment 12: Whether to Apply AFA to Reliance’s Purported Benefits under Section
35(1)(iv), Section 35(I)(ii), and Section 35(I)(i) Income Tax Deductions

GOPI’s Case Brief

e The GOI provided substantial information relating to the Income Tax Act. Details of
deductions claimed by the mandatory respondents for 2016-2017 was furnished, however
deductions claimed for 2017-2018 was not provided as there was still time for returns to
be filed under the Income Tax Act.**

e The fact that the GOI is not maintaining records of the type required by Commerce is not,
in itself, grounds to determine that the GOI has not acted to the best of its ability or been
non-cooperative.*!

Petitioners’ Rebuttal Brief

e The GOI had sufficient time to prepare its responses for this program, and was granted
numerous extensions by Commerce. Therefore, any argument that the GOI was unable to
provide responses in a timely manner is completely false.*”?

e The GOI blatantly omitted responses to Commerce’s questions and refused to provide the
requested information and in doing so, intentionally withheld the request information
from Commerce concerning the income tax deductions under Section 35 of the Income
Tax Act.*?

386 See PDM at 9-10, 12, and 26.

387 |d.

388 See Reliance’s Verification Report at 6.
389 1.

3% See GOI’s Case Brief at 4.

391 |d

392 See Petitioners’ Rebuttal Brief at 6.

393 4.
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Commerce’s Position: We disagree with the petitioners. In the Preliminary Determination,
Commerce countervailed Sections 35(1)(iv), Section 35(1)(ii), and Section 35(1)(i) income tax
deductions, because the GOI and Reliance stated that Reliance “made deduction claims” under
Sections 35(1)(iv), Section 35(1)(ii), and Section 35(1)(i) of the Income Tax Act.*** Commerce
also preliminarily determined that application of AFA was warranted with respect to de facto
specificity of these income tax deduction programs because the GOI did not provided Commerce
with full and complete responses with respect to de facto specificity in our supplemental
questionnaire to the GOI.

At verification, we reviewed Reliance’s questionnaire responses which indicated that there are
two methods that a corporation can file its taxes: 1) Normal Tax Methodology; 2) MAT.3%?
These Section 35 income tax deductions fall under the Normal Tax Methodology, not the

MAT 3% Indian tax law states that the only deduction a company can claim under MAT is
section 10 deduction for capital gains.*®” At verification, we examined Reliance’s records and
saw that, during the POI, Reliance did not use the Normal Tax Methodology and thus, Reliance
did not actually claim any section 35 income tax deductions.>*® Rather, Reliance utilized the
MAT during the POI and the only deduction Reliance claimed was the Section 10 deduction for
capital gains, which is available generally to Indian corporations.’®® Therefore, for the final
determination, Commerce determines that Reliance did not receive a benefit under Section 35
income tax deduction programs. As there are no countervailable benefits to calculate for this
final determination, the remaining issues becomes moot.

Comment 13: Whether to Apply AFA to Reliance’s Unreported Benefits for SEZ
Programs

Reliance’s Case Brief

e Section 782(d) of the Act requires that Commerce “inform the person of the nature of the
deficiency” and to the extent practicable provide that person with an opportunity to
remedy or explain the deficiency.*"

e Commerce, in its supplemental questionnaire, specifically asked about the Schedule 10
deduction, relating only to the income tax deduction and not to all SEZ programs as
characterized in the preliminary determination. Had Commerce asked for information
regarding all benefits available to the SEZ unit and why Reliance believed that it was not
relevant to the investigation, Reliance would have provided the necessary responses. !

394 See PDM at 26.

395 See Reliance October 6, 2017 2SQR2 at 20-21.

3% See Reliance’s Verification Report at 6.

37 1d. At verification, we also observed that Reliance did not claim a benefit under Section 35(2)(AB) of the
Income Tax Act.

398 See Reliance’s Verification Report at 6.

399 14.

400 See Reliance’s Case Brief at 3.

401 |d.
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e There is nothing on the record that indicates that the benefits for the SEZ are linked
directly or indirectly to PSF or that the SEZ unit supplied raw materials for PSF during
the POL4%

e The petitioners specifically alleged several SEZ benefits. Commerce only asked
questions about the income tax deduction, not about additional benefits from the SEZ.**

e Reliance is not aware of any Commerce precedence that requires a respondent to respond
to questionnaires regarding the SEZ program when the subject merchandise is not
produced or exported from the SEZ. When a subsidy is tied to a certain product or
market, Commerce will only attribute that subsidy to that particular product or market.***

e [t is unreasonable to countervail an export promotion program when the respondent does
not produce or export the subject merchandise from the SEZ.*%°

GOPD’s Case Brief
e The response from the GOI*™ in its initial questionnaire regarding the SEZ program was
factually correct. None of the mandatory exporters produce the product under
consideration, or any inputs for the product under consideration, are located in an SEZ.4"7
e If Commerce thought that one of the mandatory respondents did operate in an SEZ, it
should have asked for further information in supplementary questionnaires or during
verification rather than treating the GOI as non-cooperative.*%8

e Commerce should have verified this program, as well as others, as part of its verification
of the GOL.*®

I406

Petitioners’ Rebuttal Brief

e The GOI failed to provide a response to the Standard Questions Appendix, stating that
“none of the mandatories are located in the SEZ.” The GOI incorrectly assumed that
Commerce requested information solely for units involved in the production of subject
merchandise.*!°

e Commerce clearly stated that responses should be provided on a company-wide basis and
the GOI failed to provide responses accordingly.*!! In Mechanical Tubing India Final,
Commerce explained that unless a program is tied to the production of subject or non-
subject merchandise, “absent corporate walls, there is no evidence that these benefits
were restricted by subject or non-subject merchandise.” Commerce has not yet
determined whether or not the SEZ programs are tied to the production of non-subject
merchandise.*!?

402 See Reliance’s Case Brief at 5.

403 |d.

404 |d.

405 1d. at 6.

406 Regarding the SEZ program, the GOI stated that, “None of the Mandatory Respondents are SEZ therefore the
question in the Standard Question Appendix is not being answered.” See GOI’s August 30, 2017 IQR at 45.
407 See GOI’s Case Brief at 3.

4081d. at 3-4.

4091d. at 4.

410 See Petitioners’ Rebuttal Brief at 3.

411d. at 4.

412 |d.
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e The GOI’s claim that Commerce should have verified the programs is incorrect. It is
Commerce’s practice not to accept new factual information at verification.*!®

e Commerce sent Reliance a supplemental questionnaire asking Reliance to provide
information regarding the deduction as well as to “provide a complete response to all of
the relevant questions and appendices, as requested in the initial questionnaire.” In
response, Reliance stated that the “SEZ deduction reported under income tax return
pertains to export profit of polypropylene.” This was the second instance (the first being
the initial questionnaire) in which Reliance refused to provide Commerce with a
complete response.*!*

e In Tianjin Magnesium Int’l Co., the CIT held that there cannot be “an incentive {for
respondents} to submit false information to Commerce in an attempt to lower their
margins without the fear of negative consequences.” The purpose of a supplemental
questionnaire is not for respondents to be allowed to “come clean” once its previous
omission has been discovered.*'> Commerce sent Reliance seven supplemental
questionnaires, allowing Reliance ample opportunity to disclose its earlier omission.*'®

Commerce’s Position: We agree with the petitioners, in part, and continue to find that the use
of adverse inference is warranted with respect to Reliance’s benefits and the GOI’s specificity
and financial contribution for the five SEZ programs: (1) Duty-Free Importation of Capital
Goods and Raw Materials, Components, Consumables, Intermediates, Spare Parts, and Packing
Material; (2) Exemption from Payment of Central Sales Tax on Purchases of Capital Goods and
Raw Materials, Components, Consumables, Intermediates, Spare Parts, and Packing Material;
(3) Exemption from Stamp Duty of All Transactions and Transfers of Immovable Property
within the SEZ; (4) Exemption from Electricity Duty and Cess on the Sale or Supply of
Electricity to the SEZ Unit; and (5) Discounted Land Fees in an SEZ. Additionally, Commerce
determines that AFA is not warranted with respect to the SEZ Income Tax Exemption Scheme
(10A) that was alleged in the Petition and the other income tax deduction related on companies
located in a SEZ that we did not initiate on during the investigation because company officials
demonstrated at verification that these income tax deductions were not used under the MAT
methodology. For a more detailed discuss of these two income tax deduction programs, see
Comment 11.

Reliance

In the Preliminary Determination, we found that application of fact otherwise available, with an
adverse inference, is warranted with respect to Reliance’s benefits because Reliance failed to
provide complete responses to our initial or supplemental questionnaires for all six SEZ
programs that we initiated on during the investigation.*!” Additionally, in the Preliminary
Determination, we explained that as a result of Reliance failure to provide complete responses
regarding the six SEZ programs, necessary information was not on the record for us to determine

413 See Petitioners’ Rebuttal Brief at 4.
4141, at 5.

4151d. at 23.

416 1d, at 24.

417 See PDM at 9-10.
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whether a benefit exists for all six SEZ programs, and that Reliance withheld information that
was requested of it in the time and manner requested, thereby significantly impeding the conduct
of the investigation.*!8

Reliance contends that Commerce’s application of AFA is unlawful because it “is not aware of
any {Commerce} precedence that requires a respondent in India to respond to questionnaires
regarding the SEZ program when the subject merchandise is not produced or exported from the
SEZ.” Reliance also cites to PET Film India 2014 Prelim and OTR Tires India Prelim to support
its claim that Reliance was not required to report benefits under the SEZ. We disagree.
Commerce’s application of AFA is warranted because Reliance should have provided complete
responses to our initial and supplemental questionnaires. As we explained in the Preliminary
Determination, the company under investigation is Reliance, not just the PSF division of
Reliance.*! In the initial questionnaire we indicated that Reliance is one of our mandatory
respondents and that information contained in the initial questionnaire should be answered for
Reliance.*?® We did not limit our request for responses to Reliance’s PSF plants. Commerce had
not made, nor could it have made, any decision regarding the tying of any subsidies to non-
subject merchandise per 19 CFR 351.525(b)(5) prior to analyzing complete responses to the
initial questionnaire. Additionally, Reliance did not cite to any cases in which Commerce has
found these SEZ programs tied to any particular merchandise in the past. Nor did Reliance
provide any evidence to support the claim that benefits under the programs are tied to non-
subject merchandise. Commerce’s tying methodology is to tie subsidies where there is clear and
robust information showing the subsidies being provided are in fact tied to a product.*?!
Commerce, not respondent companies, makes the determination of whether or not the benefits of
a subsidy are tied to a particular product or a particular market. Commerce can only make that
determination once it has been provided with a complete response by the mandatory respondents.
As the petitioners note, Commerce explained in CTL Plate Korea that a respondent —

cannot unilaterally decide to withhold information from {Commerce} that may require
further analysis. This is necessary to ensure that interested parties do not prevent
{Commerce} from conducting an accurate and complete investigation by deciding not to
provide necessary information based on their own viewpoints and judgment.*??

Commerce also finds that Reliance’s dependence on PET Film India 2014 Prelim and OTR Tires
India Prelim to support its claims that it was not required to report benefits for non-subject
merchandise under the SEZ program lacks merit. Commerce did not limit reporting of benefits
under the SEZ programs to any particular product in either of these cases. Unlike Reliance, the
respondents in both of these cases provided complete responses regarding the use of its SEZs
programs as requested by Commerce in its initial questionnaires.**> In OTR Tires India Prelim,
the respondent reported its benefits in the initial questionnaire responses first and then argued
that the benefits were not countervailable.*** In the instant case, Reliance did not report its

418 See PDM at 10.

4191d, at 9-10.

420 See Initial CVD Questionnaire at page 2.

41 See Mechanical Tubing Final IDM at Comment 8.

422 See CTL Plate Korea Final.

423 See PET Film India 2014 Prelim PDM at 10; see also OTR Tires India Prelim PDM at 21.
424 See OTR Tires India Prelim, unchanged in OTR Tires India Final IDM at Comment 1.
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benefits related to any of the SEZ programs. Additionally, it failed to submit a complete
response to our initial and supplemental questionnaires regarding the six SEZ programs. We,
therefore, find that AFA is warranted because Reliance should have provided complete responses
regarding the use of its SEZ, as requested in our initial and supplemental questionnaires. Such
information must be provided on the record for analysis by other interested parties and
Commerce as contemplated by the statutory scheme.

Reliance claims that it was not given the opportunity to correct any potential deficiencies in its
initial questionnaire response. We agree with the petitioners that Reliance was given ample
opportunity to correct the deficiencies in its response to the initial questionnaire. We issued a
supplemental questionnaire regarding the income tax deduction for SEZs, but we also requested
that Reliance “provide a complete response to all relevant questions and appendices, as requested
in the initial questionnaire.”*?> A complete response to this question would have included a full
response outlining its use of SEZ programs, whether Reliance considered this usage pertinent to
the investigation or not. However, in response to this question Reliance simply replied that,
“{The} SEZ deduction reported under income tax return pertains to export profit of
Polypropylene.”*?® Reliance provided no evidence that these programs are tied to a particular
product and cited no past cases where Commerce has tied the SEZ programs to a particular
production for these five SEZ programs. As such, based on our review of record evidence and
the parties’ arguments, we find that AFA is warranted with respect to Reliance benefits under the
five SEZ programs.

GOl

For the final determination, we continue to find that AFA is warranted with respect to the GOI’s
specificity and financial contribution because the GOI failed to provide complete and accurate
information for the above five SEZ programs. In our initial questionnaire, we asked the GOI to
provide the following:

For each program, if no company(ies) under investigation or “cross-owned” companies as
defined in Section III applied for, used, or benefited from that program during the POI,
the GOI must so state and provide a brief explanation of the program and a detailed
description of the records kept on that program. Otherwise, please answer all of the
questions listed.*?’

In response to the SEZ programs section of the questionnaire, the GOI simply stated “None of
the Mandatory Respondents are SEZ therefore the question in the Standard Question Appendix is
not being answered.”*?® As such, the GOI failed to disclose to Commerce that Reliance has an

425 See Reliance’s First SQ at 28.
426 Id.

427 See Initial CVD Questionnaire at 3.
428 See GOI’s IQR at 45.
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operational plant located in an SEZ. The GOI also failed to “provide a brief explanation of the
program and a detailed description of the records kept on that program.”**°

In its case brief, the GOI claims that the mandatory respondents do not produce the subject
merchandise or any inputs for the subject merchandise in an SEZ, and, therefore, the GOI does
not need to answer Commerce’s questions regarding the SEZ program.*** We disagree. It is
Commerce’s responsibility to determine if subsidies are tied to particular markets or to particular
products. Without sufficient information on the programs in question and the respondents’ usage
of the programs, we have no way to determine whether a program is tied. Commerce’s tying
methodology is to tie subsidies where there is clear and robust information showing the subsidies
being provided are in fact tied to a product.**! Therefore, we continue to find that the GOI
response regarding the SEZ programs is deficient, and accordingly continue to find, through the
application of AFA, that the SEZ programs constitute financial contributions and meet the
requirements for specificity.

The GOI argues that Commerce “should have carried out a verification of the schemes of GOI to
get clarification with respect to the response submitted by the GOI in its questionnaire
response.”**? However, even had the GOI provided all of the adequate information regarding
SEZs at verification instead of in its questionnaire responses as requested, Commerce would
have rejected the submissions as new factual information which is not subject to verification.

The verification process is intended to “verify the accuracy and completeness of submitted
factual information.” (emphasis added).**> Commerce is unable to verify factual information that
has not been submitted prior to the verification process. To allow such submissions would
circumvent the administrative procedures for the proper vetting of the information through the
administrative process established by the statute and regulations.

Therefore, we continue to find that the necessary information with respect to the above programs
is not available on the record and that neither the GOI nor Reliance provided information that
was requested of them in a timely manner, thereby impeding the proceeding. Thus, Commerce is
relying on “facts available” in making our final determination in accordance with sections
776(a)(1) and 776(a)(2)(A), (B), and (C) of the Act. Moreover, we determine that the GOI and
Reliance failed to cooperate by not acting to the best of their ability to comply with our requests
for information. Consequently, an adverse inference is warranted in the application of facts
available, pursuant to section 776(b) of the Act. In making an adverse inference, we continue to
find that the five SEZ programs (i.e., all SEZ programs from the Preliminary Determination
except the SEZ Income Tax Exemption Scheme (10A)) constitute a financial contribution within
the meaning of section 771(5)(D) of the Act and are specific within the meaning of section
771(5A)(A) of the Act.

429 See GOI’s IQR at 2. The index for the GOI’s response shows that the GOI only discussed the SEZ on page 475
(which itself was a typo as the program was discussed on page 45) and offered no exhibits showing the laws,
eligibility, application process, record keeping processes, etc., for these programs.

430 See GOI’s Case Brief at 3.

431 See Mechanical Tubing Final IDM at Comment 8.

432 See GOI’s Case Brief at 4.

433 See section 19 CFR 351.907(d) of the Act.
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Comment 14: Whether to Revise the Application of AFA Rates for SEZ programs

Petitioners’ Case Brief

e Commerce selected two de minimis rates as AFA rates in the Preliminary Determination.
These rates should be changed to non-de minimis rates to comply with Commerce’s AFA
hierarchy.***

e Commerce should change the Duty-Free Importation of Capital Goods and Raw
Materials Components, Consumables, Intermediates, Spare Parts, and Packing Material
program to 1.66 percent** instead of 1.23 percent*¢ in the Preliminary Determination.

e Commerce should change the Exemption from Electricity Duty and Cess on the Sale or
Supply of Electricity to the SEZ Unit program to 3.09 percent**’ instead of 0.21
percent**® in the Preliminary Determination. 0.21 percent is a de minimis rate and is not
applicable for AFA rates.

e Commerce should change the SEZ Income Tax Exemption Scheme (10A) program to
35.00 percent®? instead of 2.74 percent** in the Preliminary Determination.

e Commerce should change the Discounted Land Fees in an SEZ program to 6.06
percent*! instead of 0.04*? percent in the Preliminary Determination. 0.04 percent is a
de minimis rate and is not applicable for AFA rates.

Reliance’s Revised Rebuttal Brief

e The rates recommended by the petitioners for the Exemption from Electricity Duty and
Cess on the Sale or Supply of Electricity to the SEZ Unit; the SEZ Income Tax
Exemption Scheme 10(A); and the Discounted Land Fees are not identical programs. For
these programs, Commerce should continue to use the rates used in the Preliminary
Determination.**

e The petitioners suggest a rate of 3.09 percent for the Exemption from Electricity Duty
and Cess on the Sale or Supply of Electricity to the SEZ Unit. This rate is taken from an
AFA rate given in Circular Welded Pipe India Final, which itself was taken from the
calculated rate of 3.09 percent for the State Government of Gujarat Tax Incentive scheme

434 See Petitioners’ Case Brief at 42.

435 1d. (citing Hot-Rolled Steel India 2007 Final at 16-17 (this rate was applied to “Duty free import/domestic
procurement of goods and services for development, operation, and maintenance of SEZ units program.”)).

436 See Preliminary Determination at 14 (this rate was applied to a program called “(SEZ-A) Duty-Free Importation
of Capital Goods and Raw Materials, etc.” from PET Resin India Final.).

437 See Petitioners’ Case Brief at 43 (citing Circular Welded Pipe India Final at 23 (this rate was applied to
“Exemption from Electricity Duty and Cess thereon on the Sale or Supply to the SEZ Unit”)).

438 See PDM at 15 (this rate was applied to a program called “(SEZ-D) Exemption from Electricity Duty and Cess”
from PET Resin India Final).

439 See Petitioners’ Case Brief at 43 (citing Circular Welded Pipe India Final at 23-24 for “SEZ Income Tax
Exemption Scheme (Section 10A)”).

440 See PDM at 15 (this rate was applied to a program called “Income Tax Exemptions Under Section 10B” from
Lined Paper India Final).

441 See Petitioners’ Case Brief at 43 (citing Mechanical Tubing India Final IDM at 10. This rate was itself an AFA
rate, selected from a similar program’s calculated rates from Hot-Rolled Steel India 1999-2000 Final for the GOT’s
forgiveness of Steel Development Fund loans).

442 See PDM at 15 (this rate was applied to a program called “(SEZ-F) Discounted Land Fees in an SEZ”).

443 See Reliance’s Revised Rebuttal Brief at 11.
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countervailed in Hot-Rolled Steel India 2004 Final. SGOG is not a similar program, and
Commerce should continue using the rate it determined in the Preliminary
Determination.**

e Commerce should continue to use the 0.04 percent ad valorem rate for the Discounted
Land Fees program. This is a calculated rate from the identical program, and therefore it
is the correct rate under Commerce’s hierarchy.*+

Commerce’s Position: As described in section “Use of Facts Otherwise Available and Adverse
Inferences” of this memorandum, above, under the hierarchy, Commerce will select AFA rates in
the following order of preference: the highest calculated rate for the identical subsidy program in
the investigation if a responding company used the identical program and the rate is not zero; if
there is no identical program match within the investigation, or if the rate is zero, the highest
non-de minimis rate calculated for the identical program in a CVD proceeding involving the
same country; if no such rate is available, the highest non-de minimis rate for a similar program,
based on treatment of the benefit, in another CVD proceeding involving the same country; absent
an above-de minimis subsidy rate calculated for a similar program, the highest calculated subsidy
rate for any program otherwise identified in a CVD case involving the same country that could
conceivably be used by the non-cooperating companies.**6

First, we disagree with the petitioners that the rate of 1.66 percent ad valorem should be used for
the Duty-Free Importation of Capital Goods and Raw Materials, Components, Consumables,
Intermediates, Spare Parts, and Packing Materials. The rate recommended by the petitioners*7 is
from a program that is similar but not identical to the program in question. The rate that we
applied in the Preliminary Determination is the rate applied to the identical program in PET
Resin India Final, and therefore takes priority in the AFA hierarchy. Therefore, for the final
determination, we will continue to use a rate of 1.23 percent ad valorem with respect to this

program.

Second, we agree with the petitioners that 3.09 percent ad valorem should be used for the
Exemption from Electricity Duty and Cess on the Sale of Supply of Electricity to the SEZ Unit.
Reliance is correct that the rate from the Preliminary Determination was calculated for the
identical program “(SEZ-D) Exemption from Electricity Duty and Cess” from PET Resin India
Final. However, 0.21 percent that we preliminarily used is a de minimis rate, and would not
provide Reliance incentive to cooperate in future proceedings if applied and would not keep with
Commerce’s AFA rate policy described above. The rate suggested by the petitioners, while used
in the past as an AFA rate for an identical program, is not a rate that was calculated from an
identical program. However, lacking a non-de minimis rate for the identical program in this
proceeding or another proceeding involving India, we must go to the next level in the AFA rate

444 See Reliance’s Revised Rebuttal Brief at 11.

#51d. at 12-13.

446 See, e.g., Lawn Groomers China Prelim, unchanged in Lawn Groomers China Final IDM at “Application of
Facts Available, Including the Application of Adverse Inferences”; see also Aluminum Extrusions China Final IDM
at “Application of Adverse Inferences: Non-Cooperative Companies.”

47 The rate recommended by the petitioners is from Hot-Rolled Steel India 2007 Final IDM (the program this rate
was applied to as AFA is “Duty free import/domestic procurement of goods and services for development,
operation, and maintenance of SEZ units program”).
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hierarchy — the highest non-de minimis rate for a similar program in another proceeding
involving the same country. In this case, it is a rate of 3.09 percent ad valorem from the
Exemption from Electricity Duty and Cess thereon on the Sale or Supply to the SEZ Unit
program from Circular Welded Pipe India Final *4

Third, we agree with the petitioners that a rate of 0.04 percent ad valorem is de minimis and
should not be used as an AFA rate for the Discounted Land Fees program, as it would not
provide Reliance incentive to cooperate in future proceedings if applied and would not keep with
Commerce’s AFA rate policy described above. Lacking a calculated rate non-zero rate in this
investigation for the identical program or a calculated non-de minimis rate for the identical
program in another proceeding involving India, we must move to the next step in the AFA
hierarchy — the highest non-de minimis rate for a similar program. The AFA rate that the
petitioners put forth of 6.06 percent ad valorem is not useable. The AFA rate of 6.06 percent ad
valorem was applied as AFA to the IPS program in Mechanical Tubing India Final, and was
originally calculated for a GOI loan forgiveness program in Hot-Rolled Steel India 1999-2000
Final.** The petitioners provided no record evidence describing the nature of the IPS program
or the GOI loan program it was calculated for and offered no arguments as to why either of these
programs should be considered similar to the Discounted Land Fees program. In Hot-Rolled
Steel India 2008 Final, Commerce countervailed the SGOG SEZ Act: Stamp Duty and
Registration Fees for Land Transfers, Loan Agreements, Credit Deeds, and Mortgages program
using an AFA rate of 3.09 percent ad valorem.**° This rate was applied as an AFA rate to the
SGOG SEZ program and was originally calculated in Hot-Rolled Steel India 2004 Final for the
SGOG Tax Incentive program.*! As the SGOG Tax Incentive program is a similar program to
the Discounted Land Fees program and as Commerce applied that rate previously to a land
subsidy program, for this final determination we are applying an AFA rate of 3.09 percent ad
valorem for the Discounted Land Fees SEZ program.**

Finally, for the final determination, we determined in Comment 9 (above) that Reliance offered
evidence that it did not use the SEZ Income Tax Exemption Scheme 10(A) and we are therefore
not countervailing this program. For the final determination, Commerce has not applied a net
subsidy rate to this program.

Comment 15: Whether to Apply Total AFA to Reliance

Petitioners’ Case Brief
e Commerce should apply total AFA to Reliance because of Reliance’s numerous failures
at verification and over the course of the investigation.*>* More significantly, Reliance
falsely claimed that it did not receive any benefits under the six SEZ programs despite

448 See Circular Welded Pipe India Final IDM at 23.

49 This was itself an applied AFA rate. It was originally calculated in Hot-Rolled Steel India 1999-2000 Final IDM
as a rate for a GOI loan forgiveness program.

430 See Hot-Rolled Steel India 2008 Final IDM.

#11d. at 3.

421d. at 23. “{T}he respondent firm was not required to pay the registration charge on leased land from the SEZ
Developer nor the stamp duty on the lease rental.”

433 See Petitioners’ Case Brief at 8-9.
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record evidence demonstrating that it did receive certain benefits for this plant located in
an SEZ.%*

Also, in its questionnaire response, Reliance claimed that it did not receive any benefits
under the AAP program.*>> At verification, however, Commerce discovered that
Reliance not only withheld a large number of AAP licenses, it found that Reliance had in
fact utilized these licenses for exports to SEZs and at least-one EOU.*%

Commerce should apply total AFA to Reliance because Commerce also discovered at
verification that Reliance had incorrectly reported its sales figures,*’ failed to report use
of three subsidy programs the usage of EOUs, MEIS, and MLFPS.*#

Reliance’s Revised Rebuttal Brief

Commerce’s ability to use facts available is subject to Section 782(d) of the Act which
requires that Commerce must inform the respondent promptly of the nature of the
deficiency.*? Section 701(a)(1) of the Act provides that Commerce imposes
countervailable duties on merchandise if Commerce determines that the government of a
country “is providing, directly or indirectly, a countervailable subsidy with respect to the
manufacture, production, or export of a class or kind of merchandise imported, or sold (or
likely to be sold) for importation, into the United States. So long as a subsidy is provided
with respect to the manufacture, production or sale of subject merchandise, Commerce
may impose countervailable duties.” Therefore, Commerce’s countervailable subsidy
investigation is tied to the subject merchandise and is not an investigation into a company
{at large} without any connection to the subject merchandise. The petitioners have not
established that Reliance’s actions in this investigation meet the statutory requirements
for the imposition of AFA.*° Commerce should reject the petitioners’ claim that
Reliance withheld information regarding the AAP program because Reliance informed
Commerce that it was providing information only regarding AAP licenses utilized by the
PSF unit in the initial questionnaire.*¢!

The petitioners have not established that AFA is warranted for all EOU programs because
the petitioners failed to explain how sales by Reliance to EOUs somehow establishes that
Reliance itself has an EOU and thus uses EOU programs.

Commerce should reject the petitioners’ claim that Reliance withheld information
regarding the MEIS and MLFPS programs because these programs were not used for
subject merchandise and therefore are not countervailable.*6?

The record contains the necessary sales information to calculate countervailing duty
margins (i.€., FOB sales values exclusive of byproduct sales, VAT and excise taxes).*®?

434 See Petitioners’ Case Brief at 9; see also PDM at 9-10; see also Reliance’s September 11,2017 SQR at 19.
455 See Petitioners’ Case Brief at 9; see also Reliance’s Verification Report at 2.

436 See Petitioners’ Case Brief at 10; see also Reliance’s Verification Report at 6-7.

457 See Petitioners’ Case Brief at 10; see also Reliance’s Verification Report at 2.

458 See Petitioners’ Case Brief at 11; see also Reliance’s Verification Report at 2, 8, and 14.

459 See Reliance’s Revised Rebuttal Brief at 3.

460 |d
461 |d

462 Id

463 Id

at 3-4.

at 4.

at7.

at 9 (citing Reliance’s Verification Report at Exhibit VE-4A).
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Commerce’s Position: The petitioners contend that Commerce should apply total AFA to
Reliance because Commerce also discovered at verification that Reliance had incorrectly
reported its sales figures*** and failed to report the usage of EOUs, MEIS, and MLFPS.**5 We
disagree with the petitioners. While, as discussed above, AFA is appropriate for certain
programs, total AFA is not warranted because record evidence indicates that Reliance provided
the necessary information with respect to its EPCG, Duty Drawback, Income Tax Deductions for
Research and Development, Income Tax Deductions for Companies Located in Special
Economic Zones, SHIS, and FPS programs.*®® Further, with regard to the EPCG, Duty
Drawback, SHIS, and FPS programs, Reliance provided the necessary information with respect
to these programs without undue difficulties in order for Commerce to calculate a subsidy
margin. Specifically, Reliance provided responses to Commerce’s initial questionnaire and six
supplemental questionnaires within the established deadlines with respect to these programs and
the sales denominators.*®’ Reliance also participated in a three-day verification during which
Reliance reconciled its benefits to its accounting system and demonstrated that all of its benefits
were reported under its EPCG, Duty Drawback, SHIS, and FPS programs.*® Reliance also
demonstrated during verification that its 2016 income tax liability was calculated based on the
MAT calculation and that under the MAT calculation, Reliance did not use the Income Tax
Deductions for Research and Development and the Income Tax Deductions for Companies
Located in Special Economic Zones.*%

Commerce also determines that total AFA for Reliance is not warranted because the record
contains the necessary sales information (i.e., the denominators) to calculate accurate
countervailing duty margins for the above-mentioned programs. With respect to Reliance’s sales
information, we reconciled Reliance reported sales information to its audited financial statements
and confirmed that the necessary FOB sales value is exclusive of any byproduct sales, VAT, and
excise taxes.*’”” We note that while Reliance initially reported its sales figures incorrectly, at
verification we examined the revised export sales figure on a FOB basis, which are exclusive of
any byproduct sales, VAT and excise taxes.*’! We reviewed the revised export sales figure and
found no discrepancies.*’> Therefore, the record contains the necessary sales information to
calculate accurate countervailing duty margins for the programs listed above.

Moreover, we determine that total AFA for Reliance is not warranted because record evidence
does not indicate that Reliance used any EOUs. As discussed at Comment 10 above, the
petitioners’ claim about other unreported use of EOUs are not supported by record evidence and
the petitioners fail to explain how sales by Reliance to EOUs establish that Reliance itself has an

464 See Petitioners’ Case Brief at 10; see also Reliance’s Verification Report at 2.

465 See Petitioners’ Case Brief at 11; see also Reliance’s Verification Report at 2, 8, and 14.

466 See Reliance’s Preliminary Analysis Memorandum; see also Reliance’s Final Analysis Memorandum.

467 See Reliance August 14, 2017 AFFR; see also Reliance September 6, 2017 IQR; see also Reliance September 7,
2017 SAFFR; see also Reliance September 11, 2017 SQR; see also Reliance October 5, 2017 2SQR1; see also
Reliance October 6, 2017 2SQR2; see also Reliance October 10, 2017 2SQR3; see also Reliance October 16, 2017
3SQR; see also Reliance October 27, 2017 4SQR; see also Reliance November 6, 2017 5SQR1; see also Reliance
November 7, 2017 SSQR2.

468 See Reliance’s Verification Report at 9-12.

491d. at 6.

4101d. at 4-5.

471 Id.

472 1d. at VE-4A.
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EOU and uses EOU programs. As such, we determine that total AFA with respect to Reliance is
not warranted.

Comment 16: Whether to Revise the Calculation of Benefits Received under the EPCG

Petitioners’ Case Brief

e Commerce should make corrections to the preliminary determination calculations of
benefits Reliance received under the EPCG and SEZ programs. Specifically, Commerce
should calculate the benefits attributed to Reliance under the EPCG program by including
benefits received from the company’s fulfilled licenses during the POI. Commerce’s
practice regarding the calculation of benefits for this program is to (1) sum all benefits
received from fulfilled and unfilled licenses, and then (2) divide cumulated benefit by
Reliance’s appropriate sales denominator.*”?

Reliance’s Revised Rebuttal Brief

e Commerce should reject the petitioners’ request to change the EPCG calculation because
it is not consistent with Commerce’s practice.*’

Commerce’s Position: We agree with the petitioners. Although dividing the fulfilled and
unfulfilled licenses’ benefits separately by the same denominator and summing the result has no
effect on the calculated program rate, 19 CFR 351.525 states Commerce will “calculate the rate
by dividing the amount of the subsidy benefit by the sales value...” In similar instances,
Commerce has cumulated the benefits and then divided by the appropriate sales values pursuant
to our regulations. *’> Moreover, Commerce has also summed the benefits for the fulfilled and
unfulfilled licenses for this program in other proceedings.*’® Therefore, for the final
determination, Commerce revised its calculation by cumulating the benefits and then dividing by
Reliance’s appropriate sales value.*’”’

473 See Petitioners’ Case Brief at 41 (citing PET Resin India Final IDM at 16).

474 See Reliance’s Revised Rebuttal Brief at 10-11.

475 See, e.g., CORE Korea Final IDM at 7 ({for portions treated as a grant and long-term interest loan} “...we
summed the two benefits received during the POR...and divided the total benefit amount during the POR by
HYSCO’s total freed on board (f.0.b.) sales...”).

476 See PET Resin India Final IDM at 16; see also Steel Flanges India Prelim, unchanged in Steel Flanges India
Final; see also Cold-Rolled Steel Flat Products India Prelim, unchanged in Cold-Rolled Steel Flat Products India
Final.

477 See Reliance’s Final Analysis Memorandum.
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XI. RECOMMENDATION

We recommend approving all of the above positions. If these Commerce positions are accepted,
we will publish the final determination in the Federal Register and will notify the U.S.
International Trade Commission of our determination.

[
Agree Disagree
1/16/2018

« prasssy s

Signed by: GARY TAVERMAN

Gary Taverman

Deputy Assistant Secretary
for Antidumping and Countervailing Duty Operations,
performing the non-exclusive functions and duties of the
Assistant Secretary for Enforcement and Compliance
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Acronym/Abbreviation
AAP

The Act

AD

AFA

Bombay Dyeing
CIF

Commerce

CST

CVD

DDB

EOUs

EPCG

Fine Denier PSF
FOB

FPS

GOI

HTSUS

IDBI

IEIS

IPS

EXIM Bank
MLFPS

MEIS

MEG
Petitioners

POI
MAT
ASCM

PSI
PTA
Reliance
SAA
SEZs
SGOG
SGOM
SHIS
SICOM
TPEA
TUFS

ATTACHMENT

List of Abbreviations and Acronyms

Full Names

Advance Authorization Program
Tariff Act of 1930, as amended
Antidumping

Adverse Facts Available

Bombay Dyeing & Manufacturing
Cost, Insurance and Freight
Department of Commerce

Central Sales Tax

Countervailing Duty

Duty Drawback

Export-Oriented Units

Export Promotion Capital Goods

Fine Denier Polyester Staple Fiber
Free on Board

Focus Product Scheme

Government of India

Harmonized Tariff Schedule of the United States
Industrial Development Bank of India
Incremental Exports Incentive Scheme
Industrial Promotion Subsidy

Export Import Bank of India
Market-Linked Focus Product Scheme
Merchandise Export Incentive Scheme
Mono-Ethylene Glycol

DAK Americas LLC, Nan Ya Plastics Corporation,
America, and Auriga Polymers

Period of Investigation

Minimum Alternative Tax

WTO’s Agreement on Subsidies and Countervailing
Measures

Package Scheme of Incentives
Purified Terephthalic Acid

Reliance Industries Limited

Statement of Administrative Action
Special Economic Zones

State Government of Gujarat

State Government of Maharashtra
Status Holder Incentive Scheme

State Industrial and Investment Corporation of Maharashtra

Trade Preferences Extension Act of 2015
Technology Upgradation Funds Scheme
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VAT

Value Added Tax

Case and Rebuttal Briefs

Bombay Dyeing’s Case
Brief

Bombay Dyeing’s Case Brief, “Countervailing Duty
Investigation of Fine Denier Polyester Staple Fiber from India:
Case Brief on behalf of The Bombay Dyeing & Mfg. Co. Ltd,”
dated December 7, 2017

GOI’s Case Brief

Government of India’s Case Brief, “Case Brief on behalf of
Government of India in the Countervailing Duty (CVD)
Investigation of Fine Denier Polyester Staple Fiber (C-533-
876)”, dated December 7, 2017

Petitioners’ Case Brief

Petitioners’ Case Brief, “Fine Denier Polyester Staple Fiber
from India: Petitioners’ Case Brief,” dated December 7, 2017

Reliance’s Case Brief

Reliance’s Case Brief, “Fine Denier Polyester Staple Fiber from
India: Reliance Industries Limited’s Case Brief,” dated
December 7, 2017

Petitioners’ Rebuttal Brief

Petitioners’ Rebuttal Brief, “Fine Denier Polyester Staple Fiber
from India: Petitioners’ Rebuttal Brief,” dated December 13,
2017

Reliance’s Revised Rebuttal
Brief

Reliance’s Rebuttal Brief entitled, “Fine Denier Polyester
Staple Fiber from India; Reliance Industries Limited’s Revised
Rebuttal Brief,” dated December 20, 2017

Questionnaires

Initial CVD Questionnaire

Commerce Letter re: Countervailing Duty Questionnaire, dated
July 24, 2017 (Initial CVD Questionnaire)

GOI First SQ

Commerce Letter re: First Supplemental Questionnaire, dated
September 13, 2017 (GOI First SQ)

Reliance Second SQ

September 22, 2017 Letter from Commerce, “Countervailing
Duty Investigation of Fine Denier Polyester Staple Fiber from
India: Second Supplemental Questionnaire for Reliance
Industries Limited’s,” (Reliance Second SQ)

GOI Third SQ Commerce Letter re: Third Supplemental Questionnaire, dated
October 31, 2017 (GOI Third SQ)
Questionnaire Responses
Bombay Dyeing August 24, | Bombay Dyeing’s August 24, 2017 Affiliation Response
2017 AFFR (Bombay Dyeing August 24, 2017 AFFR)

Bombay Dyeing September
5,2017 SAFFR

Bombay Dyeing’s September 5, 2017 Supplemental Affiliation
Response (Bombay Dyeing September 5, 2017 SAFFR)
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Bombay Dyeing September
6,2017 IQR

Bombay Dyeing’s September 6, 2017 Initial Questionnaire
Response (Bombay Dyeing September 6, 2017 IQR)

Bombay Dyeing October 5, | Bombay Dyeing’s October 5, 2017 First Supplemental

2017 SQR Questionnaire Response (Bombay Dyeing October 5, 2017
SQR)

Bombay Dyeing October Bombay Dyeing’s October 5, 2017 Second Supplemental

16,2017 2SQR Questionnaire Response (Bombay Dyeing October 16, 2017
2SQR)

Bombay Dyeing November | Bombay Dyeing’s November 6, 2017 Third Supplemental

6,2017 3SQR Questionnaire Response (Bombay Dyeing November 6, 2017

3SQR)

Reliance’s EPCG Letter

Reliance’s letter “Fine Denier Polyester Staple from India;
Difficulty In Reporting EPCGS Program,” dated August 7,
2017 (Reliance’s EPCG Letter)

Reliance August 14, 2017
AFFR

Reliance’s August 14, 2017 Affiliation Response (Reliance
August 14, 2017 AFFR)

Reliance September 6, 2017
IQR

Reliance’s September 6, 2017 Initial Questionnaire Response
(Reliance September 6, 2017 IQR)

Reliance September 7, 2017
SAFFR

Reliance’s September 7, 2017 Supplemental Affiliation
Response (Reliance September 7, 2017 SAFFR)

Reliance September 11,
2017 SQR

Reliance’s September 11, 2017 First Supplemental
Questionnaire Response (Reliance September 11, 2017 SQR)

Reliance October 5, 2017
2SQRI1

Reliance’s October 5, 2017 Second Supplemental Questionnaire
Response (EPCG Questions #14-24) (Reliance October 5, 2017
2SQR1)

Reliance October 6, 2017
2SQR2

Reliance’s October 6, 2017 Second Supplemental Questionnaire
Response (Part 2) (Reliance October 6, 2017 2SQR2)

Reliance October 10, 2017
2SQR3

Reliance’s October 10, 2017 Second Supplemental
Questionnaire Response (Part 3) (Reliance October 10, 2017
2SQR3)

Reliance October 16, 2017
3SQR

Reliance’s October 16, 2017 Third Supplemental Questionnaire
Response (Sales and SHIS Information) (Reliance October 16,
2017 3SQR)

Reliance October 27, 2017
4SQR

Reliance’s October 27, 2017 Fourth Supplemental
Questionnaire Response (Publicly Ranged Sales Information)
(Reliance October 27, 2017 4SQR)

Reliance November 6, 2017
5SQRI1

Reliance’s November 6, 2017 Fifth Supplemental Questionnaire
Response (Loan Template) (Reliance November 6, 2017
5SQR1)

Reliance November 7, 2017
5SQR2

Reliance’s November 7, 2017 Fifth Supplemental Questionnaire
Response (Loan Appendix) (Reliance November 7, 2017
5SQR2)

GOI September 6, 2017
GQR

GOI’s September 6, 2017 Initial Questionnaire Response (GOI
September 6, 2017 GQR)
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GOI September 28, 2017
GSQR

GOI’s September 28, 2017 First Supplemental Questionnaire
Response (GOI September 28, 2017 GSQR)

GOI October 11, 2017

GOTI’s October 11, 2017 Second Supplemental Questionnaire

G2SQRI1 Response (GOI October 11, 2017 G2SQR1)
GOI October 13,2017 GOI’s October 13, 2017 Second Supplemental Questionnaire
G2SQR2 Response (GOI October 13, 2017 G2SQR2)

GOI November 6, 2017
G2SQR3

GOTI’s November 6, 2017 Third Supplemental Questionnaire
Response (GOI November 6, 2017 G2SQR3)

DOC Memoranda and Letters

Bombay Dyeing’s
Preliminary Analysis
Memorandum

Memorandum, “Countervailing Duty Investigation of Fine
Denier Polyester Staple Fiber from India: Bombay Dyeing
Preliminary Calculation Memorandum,” dated October 30,
2017

Bombay Dyeing’s
Verification Report

Memorandum, “Verification of the Questionnaire Responses of
The Bombay Dyeing & Manufacturing Company Limited,”
dated November 29, 2017

Bombay Dyeing’s Final
Analysis Memorandum

Memorandum, “Countervailing Duty Investigation of Fine
Denier Polyester Staple Fiber from India: Bombay Dyeing
Final Calculation Memorandum,” dated January 18, 2018

Reliance’s Preliminary
Analysis Memorandum

Memorandum, “Countervailing Duty Investigation of Fine
Denier Polyester Staple Fiber from India: Preliminary
Determination Calculation for Reliance Industries Limited,”
dated October 30, 2017

Reliance’s Verification

Memorandum, “Verification of the Questionnaire Responses of

Report Reliance Industries Limited,” dated November 29, 2017
Reliance’s Final Analysis Memorandum, “Countervailing Duty Investigation of Fine
Memorandum

Denier Polyester Staple Fiber from India: Final Determination
Calculation for Reliance Industries Limited,” dated January 18,
2018

Preliminary Scope Decision
Memorandum

Memorandum, “Fine Denier Polyester Staple Fiber from the
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