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SUBJECT: Issues and Decison Memorandum for the Administrative Review of
Certain Stainless Sted Wire Rods from Indiafor the Period of Review
Covering December 1, 2000 through November 30, 2001

SUMMARY

We have andyzed the comment and rebuttal briefs of interested partiesin the 2000-2001
adminigtrative review of the antidumping duty order covering certain dainless sted wire rods (“SSWR”)
from India Asaresult of our andysis, we have made changes to the margin cdculations. We
recommend that you approve the positions we have developed in the “ Discussion of the Issues’ section
of thismemorandum. Below isthe complete ligt of theissuesin this adminidrative review for which we
received comment and rebuttd briefs by interested parties.

BACKGROUND

On January 8, 2003, the Department of Commerce (*the Department”) published the
preliminary results and partid rescisson of its adminigrative review of the antidumping duty order on
dainless sted wire rods from India. See Stainless Sted Wire Rods From India; Preliminary Results and
Partid Rescission of Antidumping Duty Adminigtrative Review, 68 FR 1040 (January 8, 2003)
(“Preliminary Results’). The merchandise covered by this order is stainless stedl wire rods, as
described in the “ Scope of the Review” section of the Federal Register natice of these find results of
review. 1d. The period of review (“POR”) is December 1, 2000 through November 30, 2001. The
petitioner is Carpenter Technology Corporation (“petitioner”). The respondents are Panchmahal Sted,
Ltd. (*Panchmahd”), Mukand Limited (“Mukand”), and the Virg Group, Ltd. (*Virg Group”’). Isbars
Limited (“1sibars’) was origindly a respondent in this review, but the Department rescinded the review
of Isbars when petitioner, being the only party to request the review of Isbars, timely withdrew its
request for review. See Prdiminary Results We invited parties to comment on our Preliminary Results
of review. 1d.




We received case briefs from Panchmaha on February 14, 2003, referencing arguments made
inits submissions to the Department dated January 6, 2003 and January 13, 2003. On February 11,
2003, Kurt Orban Partners LLC (“Kurt Orban”), an interested party, submitted a case brief. Pursuant
to arequest from the Department to redact new information, Kurt Orban resubmitted its case brief on
March 13, 2003. We received Mukand' s case briefs on January 13, 2003, and February 14, 2003.
We received the Virg) Group's case brief on February 14, 2003. We received petitioner’s case briefs
addressing Mukand and the Virgy Group on February 14, 2003. On February 24, 2003, we received
rebuttal briefs from the Virg Group and from petitioner addressing the arguments presented by
Panchmahal, Mukand, and the Virg Group. Pursuant to 19 CFR Section 351.309(c)(ii), the
Department directed the Virg Group to resubmit their brief and omit certain arguments that were not
rased in atimdy manner. See the Department’ s letter dated March 26, 2003 rejecting the Virg)
Group's case brief. The Virgl Group resubmitted their case brief on March 31, 2003. On April 15,
2003, Kurt Orban met with the Department to discuss Panchmahd’s cost reconciliation. See the
Department’s memorandum to the file dated April 16, 2003. We have now completed the
adminigtrative review in accordance with section 751 of the Tariff Act of 1930, as amended (“the
Act”).

A. Issueswith Respect to Panchmaha
Comment 1. Useof Facts Available

B. Issueswith Respect to Mukand

Comment 2.  Consignment/Agency Sdes
Comment 3. Useof Facts Available
Comment 4.  Interest Expense

Comment 5.  Sdes Overhead Expenses
Comment 6.  Treatment of Unrefunded Taxes
Comment 7. Import Duties

Comment 8.  Packing Costs

C. Issueswith Respect to the Virg Group

Comment 9.

Comment 10.
Comment 11.
Comment 12.
Comment 13.
Comment 14.

The Virg Group's Cost Data
Collgpsng the Virg Group
Financid Expenses of Virg Group
Raw Materia Cost

Non-Dumped Sales

Minigerid Errors



l. Changes Since the Preliminary Results

The Virg Group
. The Department has revised the Virg Group’stota cost of manufacturing to reflect the actud
direct materia cost incurred for purchasing billets. See, Comment 14 below.

Mukand
. The Department has reclassified some of Mukand’ s U.S. sdles as agency sdes. See, Comment
2 bow.

. The Department revised Mukand' s interest expense ratio to exclude certain capitalized
expenses related to the construction of a non-subject merchandise producing plant. See,
Comment 4 below.

. The Department revised Mukand' s generd and adminigtrative expenses (*G&A”) ratio to
exclude certain indirect sdlling expenses. As areault, the Department has dso recaculated
Mukand'sindirect sdling expenses to account for the reclassfication. See, Comment 5 below.

. The Department revised Mukand' s U.S. direct expenses to exclude certain taxes aready
reported as a part of its direct material costs. See, Comment 6 below.

. The Department revised Mukand' s packing costs in order to account for an improper currency
conversion in the preliminary margin calculation program. See, Comment 8 below.

. DISCUSSION OF THE ISSUES
A. Issueswith Respect to Panchmahal
Comment 1;: Facts Available

Panchmaha argues that the Department should not have applied the 48.80 percent “dl others’
rate as adverse facts available to cdculate the dumping margin for Panchmahd in the Prdiminary
Results, because its conduct during this review does not warrant the use of adverse facts available.
Nonethdess, even if the Department should apply facts available, Panchmahd asserts that the record
and the law do not justify using an adverse inference.

Panchmahd argues that its inability to complete the requested cost reconciliationsin the time
and manner requested by the Department is excusable because it isa smal company with limited
resources and limited sdles. Panchmahd bdlieves that the pre-verification demands concerning cost
reconciliations placed on it by the Department were greater than the demands placed on smilar
respondents in Smilar stuations. Panchmahd contends that in other antidumping adminigtrative reviews
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of Indian companies, the cost reconciliation process occurred at verification with the Department
working through it with the respondent. Panchmaha acknowledges that the Department’ s demands
and expectations may be different between reviews. However, Panchmaha maintains that when the
standard is raised, the Department cannot assume that a respondent’ s experience from a previous
review makesiit fully experienced to meet the demands of anew review.

Panchmaha argues that the Department’ s basis for using an adverse inference when applying
factsavalable is not sufficient to determine that it did not act to the best of its ahility in responding to the
Department’ s requests for information. Panchmaha notes that one of the Department’ s reasons for
applying adverse facts available, that the Department repestedly requested the cost reconciliation and
Panchmaha was unable to provide it, does not show that the respondent did not act to the best of its
ability. Panchmahd claims that repeated problemsin timdiness and completeness of submissions, even
after many opportunities to respond, does not show that the respondent has failed to act to the best of
its ahility, but may smply show that the respondent does not understand how to respond. See Steel
Authority of Indiav. United States, 149 F. Supp. 2d 921, 929-932 (CIT 2001) (“Sted Authority of
India”); American Silicon Technologiesv. United States, 110 F. Supp. 2d 992, 1003 (CIT 2000)
(“American Silicon Technologies’); Virg Impoexpo Ltd. v. United States, 2002 CIT LEXIS 76; Sip
Op. 2002-77 at 115-16 (July 20, 2002) (“Virg Impoexpa”).

Panchmaha further argues that its experiencein a prior adminidrative review (see Stainless
Sted Bar From India Prdiminary Results of Antidumping Duty Adminisirative Review and Partia
Recison of Adminidrative Review, 66 FR 8939, (February 5, 2001) (“Stedd Bar”)) cannot be used by
the Department to assert that Panchmaha should and did understand the requirements of the
Department in thisreview. See Rubberflex v. United States, 1999 CIT, Slip Op. 99-68 (July 23,
1999) (“Rubberflex’). In fact, Panchmaha asserts, the experience from the previous review showed
that it did not understand how to complete a cost reconciliation. Regardless, Panchmahd argues that
the experience of arespondent in prior proceedings offerslittle, if any, indght into its actions during a
particular proceeding. See Nippon Stedl Corp. v. United States, 146 F. Supp. 2d 835, 837-843
(2001) (“Nippon Stedl”); Carpenter Technology Corp. v. United States, 2002 CIT, Slip Op. 02-77
(July 30, 2002) (“Carpenter Technology Corporation’); Viral Impoexpo, Slip Op. 2002-77 at 13.
Panchmaha contends that the requirements, and rigor thereof, of an adminidrative review can vary
from review to review.

Furthermore, Panchmahd asserts that the Department should not rely on the dumping margin
dleged in the origina petition because petition dlegations are unrdiable and unverified. See World
Finer Foods, Inc. et. d. v. United States, 2000 CIT, Slip Op. 2000-72 at 19029 (June 26, 2000)
(“World Finer Foods’). Additiondly, respondents claim that the dumping margin imposed in the
preliminary resultsis not permissible because before usng the dumping margin dleged in the petition as
adverse facts avail able, the Department is required by Congress to corroborate the dumping margin
used to ensure that it is accurate and has some basisin redlity. 1d. (citing section 776(c) of the Act; E.lii
De Cecco di Filippo FaraS. Martino Sp.A. v. United States, 216 F.3d 1027, 1032 (Fed. Cir. 2000)
(“E_lii De Cecco di Filippo FaraS. Martino Sp.A.”)). Panchmahd argues that the Department made
no attempt to corroborate the 48.80 percent dumping margin imposed in the preliminary results.

Findly, Panchmahd sates that the Department cannot gpply the dumping margin caculated for
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Mukand to Panchmahd as facts avail able because the dumping margin for another respondent in the
same review cannot be gpplied as an adverse inference when the margin for the other respondent is
based on that company’ s uncharacteristic business expense. See Fresh Cut Flowers from Mexico:
Find Results of Antidumping Adminidrative Review, 61 FR 6812, 6814 (February 22, 1996) (“Fresh
Cut Howers from Mexica”); Prdiminary Results Panchmahd asserts that Mukand' s dumping margin
isdriven entirdy by ahighly abnorma interest cost adjustment, and thus, precludes the Department
from gpplying it to Panchmahd.

Petitioner argues that the Department should affirm the 48.80 percent “dl others’ dumping
margin that it gpplied to Panchmaha in the preliminary results. Petitioner argues that the Department
should not consder the comments submitted by Panchmaha because Panchmahd failed to identify with
any specificity which of its two submissons in January 2003, it deemed to beits case brief. Given that
the respondent did not specificdly identify which submission was its case brief, the petitioner urges the
Department to find that the respondent did not file a case brief.

Petitioner notes that the statutory scheme that gpplies when the Department is faced with
making a determination on the bags of facts otherwise available is two-tiered: first, the Department
decides whether the use of facts available is appropriate under section 776(a)(2) of the Act; and,
second, then decides whether to apply adverse inferences under section 776(b) of the Act. See, eq.,
Kompass Food Trading Int'l v. United States, CI'T 2000, Slip Op. 00-90 at 7 (July 31, 2000)
(“Kompass Food Trading Internationa”). Petitioner asserts that the Department has satisfied both
parts of the statutory analys's, supporting each finding with substantia record evidence.

Petitioner contends that the record contains abundant evidence showing Panchmahd’ sfalureto
provide information requested by the Department. Petitioner points to the Department’s own
description of eventsto explain that the Department provided extra assstance and repeatedly requested
information, but Panchmahd il failed to provide its cost reconciliation. See Prdiminary Results.
Petitioner notes that the origind questionnaire issued to Panchmahd requested a cost reconciliation, and
five of the sx supplementa questionnaires asked Panchmahal to reconcile its costs reported to the
Department to its own financid statements. Petitioner notes from the Prdiminary Results that
Panchmahd failed to explain why it could not provide the cost reconciliation. Petitioner argues that
Panchmaha knew the requirements for submitting a cost reconciliation based on its previous experience
and smply declined to comply with the Department’ s requests. Thus, petitioner contends that
Panchmaha falled to comply to the best of its ability. Petitioner further notes that the inadequacy and
untimeliness of the response by Panchmaha prevented the Department from conducting a verification of
Panchmahd.

Petitioner aso cites correspondence between Panchmaha and its counsd that shows
respondent’ s own counsdl agrees that the Department has given Panchmaha more assstance than is
typica and shows that Panchmaha has not submitted the requested information, nor explained why it is
unable to do so. See letter of November 12, 2002 from Panchmahd’s counsd (“November 12, 2002
letter”) to the Department containing correspondence between counsd and Panchmahal.

Petitioner contends that the record contains abundant evidence showing that Panchmahd failed
to cooperate by not acting to the best of its ability. Petitioner cites the Prdliminary Resultsin which the
Department describes specific phone conversations and dectronic-mails between Panchmahd and the
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Department where the Department explained precisaly what information it needed from the
respondents. Despite these explicit explanations and five questionnaires requesting the cost
reconciliation, petitioner contends, Panchmahal refused to submit a cost reconciliation, and thus, it did
not act to the bet of its ability.

Petitioner Sates that Sted Authority of India and American Silicon Technologies, cases cited by
respondents supporting its claim that untimeliness and incompleteness of response do not amount to a
failure to respond to the best of one' s ability, only stand for the proposition that the Department must
give a sufficient explanation when determining that a respondent has not acted to the best of its ability.
In this case, petitioner contends, the Department has articulated a complete explanation based on the
facts of record. Petitioner argues that the record shows that the Department provided more than
norma assstance to Panchmahd. Petitioner maintains that the company should have been able to
comply with the Department’ s request for a cost reconciliation, but it smply did not do so. Thus,
petitioner contends, the Department satisfied the standard for gpplying facts available. See Nippon
Sted Corp. v. United States, 118 F. Supp. 2d 1366, 1378-79 (2000) (“Nippon Stedl 117); Stedl
Authority of India, 149 F. Supp. 2d 921, at 929-930. Further, petitioner states that respondent’s
reliance on Carpenter Technology Corporation is not correct because in that case the Department’s
ingtructions were less than clear and the respondent could have been confused. However, petitioner
assertsthat, in this case, the record shows that the Department’ s ingtructions to Panchmaha were very
clear, that requests for cost reconciliations are standard requests, and that other respondents had no
difficulty in responding.

Petitioner contends that when a respondent is asked by the Department to provide information
that does exi<t, and the respondent fails to provide that information without an adequate demondtration
of itsinability to respond, the Department is entitled to use facts available to make an adverse inference.
See Chrome-Plated Lug Nuts from Taiwan; Fina Results of Antidumping Duty Adminidrative Review,
64 FR 17314, 17315-216 (April 9, 1999), affirmed by, Gourmet Equipment Corp. v. United States,
CIT, Slip Op. 00-78 at 14-15 (July 6, 2000) (“Chrome-Plated Lug Nuts’). Petitioner asserts that
Panchmahd failed to explain why it could not respond to the Department’ s requests except for a
generdized clam of itsinability to provide a cost reconciliation, and later did demondtrate its ability to
prepare one. Additiondly, petitioner argues that the Department is not required to find evidence of
intent or willfulness before gpplying adverse facts avalable. See section 776(b) of the Act; Fujian
Mach. & Equip. Imp. & Exp. Corp. v. United States, 178 F. Supp. 2d 1305, 1334 (CIT 2001).
Petitioner assarts that the courts have repestedly upheld the Department’ s determination of lack of
cooperdtion to the best of a party’ s ability absent any finding of willfulness. See, eq.,
Mannesmannrohren-Werke AG v. United States, 120 F. Supp. 2d 1075, 1085 (CIT 2000).

Petitioner assarts that Panchmaha’ s participation in prior reviews, particularly reviewsin which
it was asked to provide a cost reconciliation, are relevant to its experience and to whether it acted to
the best of its ability with respect to preparing a cost reconciliation in thisreview. Petitioner states that
Panchmaha cannot rely on the authorities it cited to support its claim that prior review experienceis
irrelevant to the determination of what respondents can be expected to understand. Petitioner contends
that the court in Carpenter Technology Corporation held that the “generic” experience of a respondent
in one proceeding offerslittle ingght into the actions of the respondent in a subsequent proceeding.

6



Also, petitioner contends that Rubberflex has no bearing on this case because it only held that the
Department cannot assume that a respondent will be aware of whether a document would be the same
from one review to another. See Rubberflex a 23. Given that Panchmahal had been assigned a total
adverse facts available dumping margin in the antidumping adminigrative review of sainless sted bar
from India, petitioner argues that Panchmaha had actud, specific experience that made it aware of
what it needed to do to respond adequately to the Department’ s requests. See Stainless Sted Bar
from India Find Results of Antidumping Adminigrative Review 66 FR 112, 31208 (June 11, 2001)
(“Sted Bar 11"); Panchmaha Sted Limited Verification Report, period of review 2/1/1999 -
1/31/2000, at 14 (January 4, 2001). Petitioner maintains that Panchmahal’s smple clam of lack of
undergtanding, with no explanation, does not excuseiit in this review since thisis not the firgt time thet it
has undergone areview in which the company was required to provide a cost reconciliation or face
adverse consequences.

Petitioner contends that Panchmaha should continue to be assigned the 48.80 percent “dl
others’ dumping margin as adverse facts available, and refute respondent’ s contention that the 48.80
percent margin isimpermissible becauseit relies on the origina petition, and further that it is not
corroborated. Petitioner asserts that the Statement of Administrative Action does not require the
Department to prove that “the facts available are the best dternative information.”  See Uruguay Round
Agreements Act, Statement of Administrative Action, H.R. Doc. No. 103-316(1)(1994) at 669
(“SAA"). Peitioner asserts that the SAA dlows the Department to employ adverse inferences about
missing information to ensure that the respondent does not obtain amore favorable result by failing to
cooperate than if it had cooperated fully. 1d. at 870. The SAA, petitioner explains, specificaly
identifies the petition as a source from which the Department may make an adverse inference.

Petitioner contends that corroboration is necessary only to satisfy the agency that the secondary
information has probative value. Petitioner asserts that the courts permit the Department to rely on the
common sense inference that the highest margins are the most probative because the respondent did not
present information to rebut thisinference. See Kompass Food Trading International at 13. Petitioner
argues that where, as here, the dumping margin aleged in the petition has never been shown to be
lacking in probative value, there is no reason why Commerce cannot continue to rely on a petition-
based rate as adverse facts available. Further, petitioner contends that Panchmahal, despite numerous
opportunities to do o, failed to submit information to rebut this presumption. Thus, petitioner argues
that the margin aleged in the petition isjudtified.

Findly, petitioner rebuts Panchmahd’s claim that the dumping margin caculated for Mukand
should not be applied to Panchmahd. Petitioner maintains that there has been no showing on the
record, nor any determination by the Department that Mukand’ s dumping margin is driven entirely by a
highly abnormal interest cost adjustment. Petitioner asserts that the highest rate available should be
used as an adverse inference for Panchmaha whether it is from the calculation for Mukand or from the
petition-based “dl others’ rate.

Kurt Orban’s Case Brief
Kurt Orban argues that they are concerned about Panchmaha’ s preiminary margin given the
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dramatic impact of the Department’ s decison in the Prdiminary Results. Kurt Orban notes that careful
attention should be paid to avoiding the use of a punitive duty irrespective of redity. Kurt Orban
maintains that upon learning of Panchmaha’ s difficulties supplying usable data to the Department, it
assisted Panchmahd in providing the Department with the requested cost reconciliation. Kurt Orban
notes that it regrets the Department did not accept the data submitted on December 30 and 31, 2002.
Kurt Orban requests that the Department reconsider the cost reconciliation submitted on December 30
and 31, 2002. Lastly, Kurt Orban aso requests that the Department verify Panchmaha and assures
the Department that expertswill be on site at Panchmahd to assi<t.

Department’s Position: We disagree with respondent. Our determination to rely on adverse facts
avallable is supported by the evidence on this record and is consstent with section 776(b) of the Act.

Inits case briefs, Panchmaha arguesthat it isa small company that lacked the resources to
comply with the Department’ s request and thus must obtain on-site, face-to-face, persona assstance
that was provided by U.S. importers (i.e., Kurt Orban). While the Department notes that some
respondents may have limited resources & their digposal with which to respond to Department
guestionnaires, the Department is available to assist a respondent but cannot provide on-Ste assistance.
See the Department’ s original questionnaire (“Origina Questionnaire”) dated January 29, 2002, at page
A-3. Also, the Department does everything possible to provide respondents with adequate time and
assistance (e.q., through supplementd questionnaires, telephone conversations, emalls, letters, etc.) to
alow them to respond to Departmental questionnaires. See section 782(c) and (d) of the Act.

In the current review, the Department offered Panchmahd the opportunity to supplement its
guestionnaire reponses pursuant to section 782(d) of the Act to address the deficiencies and omissions
of datawhich rendered its previous responses inadequate for use in the preliminary results and granted
multiple extension of time requests for Panchmaha to submit requested questionnaire responses. In
particular, the Department issued Six supplementa questionnaires for section D (i.e., August 27, 2002,
September 12, 2002; October 1, 2002; October 23, 2002; October 28, 2002; and November 7,
2002). Five of these supplemental questionnaires requested Panchmahal to reconcile its reported POR
per-unit costs to its financia statements. In the supplementa questionnaires, the Department also
requested that Panchmahd calculate its cost of production figures based on actual costs incurred by
Panchmaha during the POR. Moreover, in accordance with section 782(c) of the Act the Department
a0 consgdered Panchmahd’ s difficulties in submitting the requested information and provided
additiona telephone and dectronic-mail clarifications. See below for a complete discusson of these
clarifications.

In response to the Department’ s second offer to Panchmahal for telephone assstance in
providing the required cost reconciliation, Mr. Pratik, a Panchmaha officid, contacted the Department
by phone on November 1, 2002. During the phone conversation with Mr. Pratik on November 1,
2002, Mr. Robert Bolling and Mr. Brandon Farlander explained to Panchmaha how to reconcile its

The Department considers Kurt Orban an interest party pursuant to section 771(9)(A) of the
Act because they are a U.S. importer of subject merchandise.
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POR per-unit costs to its financid statements. Additiondly, on November 1, 2002, Brandon Farlander
sent email ingtructions to Panchmaha explaining how to reconcile its cost system to its POR per-unit
costs. See Memorandum to the File dated November 1, 2002. Although Panchmaha provided what it
aleged were its reported cost data on a POR basis in the fifth supplemental questionnaire response,
Panchmahd il falled to explain the methodology it used to derive its POR per-unit costs from its cost
accounting system.  See fifth Supplemental Questionnaire Response, received November 5, 2002.
Upon examination of this response, the Department determined that Panchmahad il did not reconcile
its cogtsto its financid statements. The Department issued another supplemental questionnaire
requesting Panchmahal to reconcileits costs. See the Department’s November 7, 2002 sixth
supplemental questionnaire. Indeed, Panchmaha’s own counsdl noted the Department’ s effort in
assigting Panchmaha with the required cost reconciliation when he wrote in an e-mail correspondence
to hisclient. See November 12, 2002 |etter.

Despite the Department’ s ass stance, Panchmahd continuoudy failed to provide the required
cost reconciliation necessary for the Department to conduct a verification. The Department provided
Panchmaha numerous opportunities and supplementa questionnaires to fully respond to the
Department’ s request for a cost reconciliation and to correct response deficiencies, in accordance with
section 782(d) of the Act. See Cancellation of Verification Memorandum to the File from Stephen
Bailey to Ed Y ang, dated November 18, 2002 (*Cancdllation Memorandum™). That Panchmahal failed
to provide the required cost reconciliation was not due to alack of cooperation or assistance from the
Department.

Additiondly, the Department disagrees with Panchmahd’ s argument that failing to provide the
required cost reconciliation does not demonsgtrate afailure to act to the best of its ability. If Panchmaha
was able to provide its per-unit POR costs, then based on generd accounting principles Panchmaha
should have been able to provide a cost reconciliation. Nonetheless, respondent’ s November 12
2002 letter makes perfectly clear that it did not provide the Department with a cost reconciliation, as
demondtrated by counsd’s comments to Panchmaha which read in part, “No, you did not reconcile the
cost figures reported to DOC to your financid statements. . .. No where do you tie financial statement
figures to the figures reported to DOC.” See November 12, 2002 |etter a page 4. Asexplained in the
Department’ s letter dated November 14, 2002 cancdling verification, without the requested cost
reconciliation information, the Department is unable to verify the information Panchmaha submitted.
Also, the Department has cancelled verification in severd other cases because of incomplete
guestionnaire responses, and specifically because the respondents failed to provide requested
reconciliations. See, e.q., Gourmet Equipment Corp. v. United States, Slip Op. 2000-78 (CIT July 6,
2000) (citing Chrome-Plated Lug Nuts (the Department refused to conduct verification because the
respondent’ s submissions were not reconcilable to its financid statements, meaning the information
submitted was unverifiable; as aresult, the Department applied facts otherwise available.)); Certain
Hot-rolled Carbon Sted Hat Products from Taiwan: Find Determination of Antidumping Duty Order,
66 Fed. Reg. 49618, 49620-21 (Sept. 28, 2001) (the Department cancelled both sales and cost
verification because respondents failed to provide an explanation and documentation for dl its expenses
and sales, and provided incomplete, deficient, and inconsstent &ffiliated-party sales information);
Certain Cut-to-L ength Carbon-Quadlity Stedl Plate Products from Indonesia, 64 Fed. Reg. 73164 &




73165-65 (Dec. 29, 1999) (the Department cancelled verification and applied adverse facts available
because the respondent did not adequately address the sales-related and cost-related questions).

As explained in the Prdiminary Results, Panchmahd’ sfailure to reconcile its financid statements
to its POR per-unit costs as requested by the Department in its origind and six supplementa
guestionnaires condtitutes a failure to cooperate to the best of its ability because Panchmahd did not
provide the required information, without explanation, and because Panchmaha aso withheld the
information it knew the Department required for a cost verification based on its own previous
experience in antidumping duty review proceedings. See Cancedllation Memorandum; Steel Bar.
Moreover, inits responses, Panchmahd did not provide the Department with any specific explanation
or reason why it could not comply with Department requests for a cost reconciliation and therefore did
not adequately demondtrate its inability to respond. Thus, for these reasons, Panchmahal declined to
comply to the best of its ability under sections 776(a)(2)(A) and (B). Most importantly, Panchmahal
faled to provide the requested information which resulted in an inadequate response that prevented the
Department from conducting verification and using Panchmaha’ s data in the prdiminary results. See
Cancdlation Memorandum. Thus, pursuant to sections 776(a)(2)(A) and (B) of the Act, and as
explained in the Prliminary Reaults, the Department has satisfied sections 782(c)(2), (d), and (e) of the
Act, and applied facts otherwise available in this proceeding.

Further, the Department disagrees with Panchmahd’ s argument that the Department will
conduct verification without a reconciliation and should have done so in thiscase. Providing acomplete
reconciliation prior to verification is essentia for the Department to understanding the methodol ogy
employed to extract relevant sales and cost data from company records. See Cancdllation
Memorandum. The reconciliation isrequired of respondents to determine if al appropriate costs for
the subject merchandise have been reported. The cost reconciliation also serves as a"dtarting point”
for the Department a verification. See Certain Cut-to-L ength Carbon Sted Plate from Mexico: Fina
Reaults of Antidumping Duty Adminidrative Review, 64 Fed. Reg. 77-78 (January 4, 1999). Without
areconciliation of POR codts to the financid statements, the Department cannot determine if the
appropriate cost data have been reported.  Using this guiddine, Panchmahal’ s unreconciled cost data
is viewed by the Department as unrdigble. Panchmaha’s counsd says as much in the November 12
2002 letter when he dtates, “ At this point, it is not even clear that you have used in your reported costs
to DOC the figuresin your financid records that lead to your financiad statement.” Among other things,
the god of verification is to confirm the accuracy and completeness of the dataprovided in a
company’ s questionnaire responses. In addition to the numerous requests for this reconciliation,
Panchmaha was made aware that verification would not occur unless the reconciliation was provided.
See eq., Department’ s third supplemental questionnaire dated October 1, 2002. Regardless of the
conduct of the Department in other adminigtrative reviews, Panchmahd was made aware in the current
review that an adequate reconciliation was required prior to verification, and that without it verification
would not take place. See the Department’ s fifth supplementa questionnaire dated October 28, 2002.

The Department disagrees with Panchmahd’ s argument concerning its participation in prior
reviews. The Department did not argue in the Preliminary Results that Panchmaha’ s participation in the
gainless sted bar case provided absolute knowledge of how to submit a cost reconciliation in the
current proceeding. The Department only stated that prior knowledge and participation in areview
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proceeding creates an awareness of the Department’ s requirements for submitting an adequate cost
reconciliaion. See Prdiminary Results 68 FR at 1042-43. Panchmahd’ s awareness, coupled with the
totdity of the circumstances outlined above, highlights that Panchmaha knew a cost reconciliation
would be required by the Department in the current review and Panchmaha had ample notice to
prepare and provide the Department with an adequate cost reconciliation. Additiondly, Panchmahd’s
admission inits case brief that prior case experience showed that it did not understand how to reconcile
its costs demongtrates that Panchmahd, being aware it could not provide the Department with a
required cost reconciliation, should have taken immediate steps to understand this very basic
Department requirement and ascertain how to reconcile its costs. However, Panchmaha did not try to
reconcile its costs until well after (i.e., December 31, 2002, the signature date of the fully extended
preliminary results, and gpproximately six weeks after the Department’ s last request) the Department
requested it to submit its cost reconciliation. Accordingly, the Department rejected Panchmahd’ s cost
reconciliation. See Letter to Panchmaha rejecting its gpparent cost reconciliation dated January 16,
2003. The Department aso notes that this submission was unsolicited and well after the due date for
the submission of factud information which is 120 days after the start of the adminidrative review. See
section 351.301(b)(2) of the Department’ s Regulations.

The Department agrees with petitioner’ s arguments regarding respondent’ s citation of Steel
Authority of India, American Silicon Technologies, and Virg Impoexpo. In particular, the Department
notes that the Court upheld each of the Department’ s determinations to apply adverse facts available
after providing sufficient explanation that the respondent failed to cooperate to the best of its ability.
Sted Authority of Indiav. United States, 2001 CIT, Slip Op. 2001-149 (December 17, 2001);
American Silicon Technologies v. United States, 240 F. Supp. 2d 1306 (CIT 2002); Virg Impoexpo
(in the Find Results of the review, the Department found that the respondent cooperated to the best of
its ability, which was upheld in the litigation). The Department aso agrees with petitioner’ s digtinction
between this case and the “generic” experience of the respondent in Carpenter Technology
Corporation. In Carpenter Technology Corporation, the court ruled that the “generic” experience of a
respondent in one proceeding offerslittle ingght into the actions of the respondent in a subsequent
proceeding. As petitioner argues, the court in Nippon Sted! ruled that the “ generic” experienceasa
respondent isfar different from a gtuation in which, “the inadvertence clamed . . . dsowasanissuein
thiscase” See Nippon Steel Slip Op. 01-52 at 8 (April 20, 2001). In addition, the Department notes
that the Department’ s decison in stainless sted bar was based on Panchmahd providing the
Department with a reconciliation which was discovered at verification to be incorrect. See Stedl Bar.
While the Sted Bar case did not involve the exact same issue in this proceeding, Panchmahd a least
provided areconciliation in Stedl Bar that dlowed the Department to conduct verification. However, in
the current review Panchmaha did not even provide the reconciliation. Therefore, for the find results,
the Department has continued to apply an adverse facts available rate to Panchmahal.

With regard to Panchmahd’ s argument that the Department is precluded from applying
Mukand' s dumping margin to Panchmaha due to an uncharacteristic business expense, the Department
has not addressed this issue because we are using the “dl others’ rate from the investigation.

We agree with Panchmahd that the Department is required to corroborate, to the extent
practicable, the secondary information used as facts available. Accordingly, the Department has
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corroborated the “dl others’ rate. For acomplete discussion of corroboration, see the Federal
Regigter naotice of the Find Results of Antidumping Duty Adminidrative Review in this proceeding.

We disagree with petitioner that Panchmaha’ s | etters to the Department of January 6 and 13,
2003, did not congtitute its case brief. In itsletter to the Department dated February 14, 2003,
Panchmahd referenced letters it submitted in early January 2003 asiits case brief. While Panchmaha
faled to identify the exact date these | etters were submitted, we consder Panchmahd’ s reference to
these documents adequate. Accordingly, the Department considers the letters of January 6 and 13,
2003 to congtitute Panchmahal’ s case brief.

With regard to Kurt Orban, as discussed above and in the Prdiminary Results, Panchmahdl:
(1) failed to provide an adequate cost reconciliation after numerous supplemental questionnaires and
telephonic and eectronic-mail assstance; (2) provided the Department with no explanation or reason
why it could not comply with Department requests for a cost reconciliation; (3) failed to provide or
withheld the requested information which resulted in an inadequate response that prevented the
Department from conducting verification and usng Panchmahd’s dataiin the preliminary results; (4)
received sufficient notice in the current review that an adequate reconciliation was required prior to
verification, and that without it verification would not take place; and (5) learned or should have been
aware, based on prior knowledge and participation in areview proceeding, of the Department’s
requirements for submitting an adequate cost reconciliation before verification. Therefore, the
Department disagrees with Kurt Orban.

B. Issueswith Respect to Mukand
Comment 2. Consignment/Agency Sales

Mukand contends that Department and legd precedent demondtrate that a consignment agent
relationship does not exist in this case and, therefore, the relevant sdes for the Department’ s final
margin calculation are those sales made by Mukand to its unaffiliated U.S. customer.?

Firgt, Mukand argues that section 772 of the Act and Department precedent establish that the
fird U.S. sdeto an unaffiliated customer is the relevant sde for the purposes of caculating a dumping
margin. See Certain Fresh Cut Flowers From Colombia; Final Results and Partial Rescission of
Antidumping Duty Adminidraive Review, 62 FR 53287 (October 14, 1997), (“Eresh Cut Flowers
from Columbia”) and accompanying Issues and Decision Memorandum at Comments 11 and 15.
According to Mukand, its sale to its unaffiliated U.S. customer isthe first U.S. sdeto an unaffiliated
customer and istherefore the relevant sdle for consideration. Additionally, Mukand contends that
section 772(f)(2)(B) of the Act requires the Department to exclude the “total U.S. expenses’ incurred
by Mukand from the U.S. price. Thus, Mukand argues that its unaffiliated U.S. customer’s prices and

2 During the POR, Mukand sold subject merchandise to only one U.S. customer, the

“unaffiliated U.S. customer.”
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expenses are not revant to the final margin caculation.

Second, Mukand argues that it is the Department’ s policy to disregard a“true’ consgnment
transaction as a sde for the purposes of the antidumping statute, because the sdeis actudly made
between the exporter and the downstream customer, with the consignment agent receiving only a
commission for the sde. See Antidumping Manud at 9, Ch. 7
(http://iaita.doc.gov/admanua_Ch07.pdf) (“Antidumping Manud”); Fresh Cut Flowers from Columbia
(Comments 11 and 15). According to Mukand, its unaffiliated U.S. customer buys from Mukand,
resdlls the subject merchandise on its own account, is not Mukand’ s agent, and does not receive a
commission from Mukand. Therefore, Mukand argues that there cannot be a consgnment agent
relaionship between Mukand and its unaffiliated U.S. customer according to Department precedent.

Third, Mukand argues that according to applicable commercia law the Department is required
to look at the redity of the transaction and give the term “sd€’ its ordinary meaning. See Monarch
Luggage Co. v. United States, 715 F. Supp. 1115, 1117 (Ct. Int’l| Trade 1989); Rosenthal-Netter,
Inc. v. United States, 679 F. Supp. 21, 23 & 25 (Ct. Int’| Trade 1988), aff’d 861 F. 2d 261 (Fed. Cir.
1988); Pier 1 Imports, Inc. v. United States, 708 F. Supp. 351, 354-57 (Ct. Int’| Trade 1989);
Restatement (Second) of Agency (Section 14K). Mukand contends that commercia law sets out
severd criteriaby which asdeis defined including title transfer between the parties, and payment by the
buyer to the sdller. In addition, Mukand argues that once a sde is completed the buyer may resdl the
product for its own account, or if it so chooses, the buyer may aso inventory the sdler’s product for its
own purposes without becoming the seller’ s agent, regardless of the titles used by the parties.

Based on these criteria, Mukand argues that its unaffiliated U.S. customer is not its agent.
Further, Mukand asserts thet it invoiced and transferred title to, while receiving payment from, its
unaffiliated U.S. customer. Furthermore, Mukand contends that its unaffiliated U.S. customer resold
the subject merchandise on its own account to its own unaffiliated U.S. customers, invoiced those
customers, transferred title to those customers and received payment from those customers. According
to Mukand, its unaffiliated U.S. customer assumed the risk of nonpayment by its own customers,
despite being obligated to pay Mukand. Additiondly, Mukand states that even the Department
recognized that Mukand has no control over sdles of its unaffiliated U.S. customer. See Consgnment
Sales Analysis for Mukand dated December 3, 2002 (“Conggnment Sdes Memorandum”).

Therefore, Mukand argues that two separate sales occurred and that a consignment agent Situation did
not occur.

Finaly, Mukand argues that the petitioner’ s and the Department’ s decision that Mukand's
unaffiliated U.S. customer should report its resde data lacks alegd basis and fails to address the key
lega issues and facts. According to Mukand, the terms “consggnment” and “ consignment agent” are
being used without definition or gpplication to the record evidence. Mukand argues that even though
congtructed export price (“CEP’) sdesexig, it does not follow that its unaffiliated U.S. customer
should report its resde prices and expenses. Moreover, Mukand asserts that even if aconsgnment
sdeisinvolved, it does not mean a consgnment agent is involved, it merely means that Mukand's
products are being held in inventory at the customer’ s location until sold to the customer.

Regarding the use of the term “consignment” on some of the sales documents, Mukand argues
that the Department and the courts stress that characterization by the parties is not dispositive but rather
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how the transaction is structured is how the sale should be trested. See Hoogovens Stadl v. United
States, 138 F. Supp. 2d 1352; 2001 Ct. Intl. Trade LEXIS 54; Slip Op. 2001-42 (Ct. Int'| Trade
2001); Notice of Find Determination of Sdles at Less Than Fair Vaue; Certain Hot-Rolled Flat-Rolled
Carbon-Qulity Sted Products From Brazil, 64 FR 38756 (July 19, 1999) (“Hot-Rolled from Brazil
17); Certain Welded Stainless Stedd Pipe From Taiwan; Fina Results of Adminidrative Review, 62 FR
37543 (July 14, 1997) (“TaChen |"); Certain Welded Stainless Sted Pipe from Taiwan; Fina Results
of Adminidrative Review, 64 FR 33243, (June 22, 1999) (“TaChen 11”); Notice of Preliminary
Determination of Sdes at Less Than Fair Vaue and Postponement of Fina Determination: Low
Enriched Uranium From France, 66 FR 36743 (July 13, 2001) (“Low Enriched Uranium From
France’). Inthiscase, Mukand notes, the term “consignment” solely means that Mukand continues to
own the subject merchandise in the United States until purchased by the unaffiliated U.S. customer.
According to Mukand, the fact that an exporter kegps the inventory at the customer’ s location does not
dter the fact that the sde between Mukand and its unaffiliated customer is the proper sde for purposes
of cdculating an antidumping margin, because the location of the subject merchandise prior to the sdleis
not determinative. See TaChen |; TaChen 1l.

Petitioner agrees with Mukand that section 772 of the Act seeksthefirst U.S. sdeto an
unaffiliated U.S. customer for purposes of the margin cdculation. However, petitioner argues that the
verified facts of the case demondgtrate that consignment sales were made and thus the appropriate saes
for consderation are the downstream sales by Mukand' s unaffiliated U.S. customer.

Petitioner states that the Department must determine whether asde is a consgnment sale, not
based on the terms used by the parties, but by the facts presented. Also, petitioner contends that a
consignment sale occurred, because the unaffiliated U.S. customer agreed to store the subject
merchandise at its location prior to purchasing it and because Mukand' s unaffiliated U.S. customer sold
the subject merchandise before purchasing it. Therefore, the rlevant salesfor consideration are the
downstream sales, because the Department’ s precedent requiresit to disregard the consignment
transaction. Further, petitioner argues that because the sales were made to an unaffiliated U.S.
customer after they were imported and because those sdes are consgnment sdes, the consgnment
transaction is disregarded, making the downstream sdles the relevant sales on which to apply a CEP
methodology.

Petitioner disputes Mukand' s argument thet it is not affiliated with its unaffiliated U.S. customer,
arguing that it does not matter whether or not the agent is unaffiliated with the producer/exporter in a
consignment transaction, because the Department ignores a consgnment sale between the
exporter/producer and the unaffiliated consgnment agent because the Department considers the agent
to be affiliated with the producer/exporter. See Antidumping Manudl. Petitioner states that Mukand
negotiated with an unaffiliated U.S. agent to make consgnment sdles to uneffiliated U.S. customers.
Therefore, petitioner arguesthat it is gppropriate for the Department to request Mukand' s unaffiliated
U.S. customer to report its resale prices and expenses, because the relevant sales for consderation are
the downstream sales. See Natice of Prdiminary Results of Antidumping Duty Adminisirative Review,
Preiminary Determination to Revoke the Order in Part, and Partid Rescission of Antidumping Duty
Adminidrative Review: Fresh Atlantic Sdmon from Chile, 67 FR 51182, 51184 (August 7, 2002);
Fresh Cut Howers from Columbia.
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Petitioner also asserts that Mukand “ mischaracterizes’ the Department’ s decison in Fresh Cut
Flowers from Columbia. Petitioner argues that the Department’ s decison in Fresh Cut Flowers from
Calumbia concerns the issue of whether CEP profit should be deducted from the U.S. pricein a
conggnment Stuation, which is unrdlated to the issue of what condtitutes the first unaffiliated pricein a
consgnment sale, theissuein thisreview. Further, petitioner argues that Fresh Cut Flowers from
Cdaumbia determines that the proper saes for analysisin that review were the downstream sdes, a
point which Mukand failed to point out. Therefore, petitioner states there is no precedent to
Subgtantiate Mukand' s claim that the sale from Mukand to its unaffiliated U.S. customer is the proper
sdefor consderation.

Petitioner rebuts Mukand' s argument that a consgnment sae can only occur where a
commission is paid, stating that there is not precedent available upholding the necessity of acommission
inaconsggnment sde. Petitioner states that how the sde was made is the relevant andysis and such
andysis proves that Mukand' s unaffiliated U.S. customer sold the subject merchandise prior to
purchasing it from Mukand. See Mukand's August 23, 2002 Supplemental Response (“August 23
response’) at Annexure 2. Therefore, petitioner argues that, despite the lack of a commission,
consignment sales occurred; thus, the relevant sles for consideration are the downstream sales from
Mukand's unaffiliated U.S. customer.

Petitioner also agrees with Mukand that relevant commercia law requires the Department to
look at the redlity of atransaction. However, the petitioner disputes Mukand' s definition of the “redity”
of the transactions a issue. Petitioner asserts that the record in this case supports its argument that the
proper salesfor consderation are those by Mukand' s unaffiliated U.S. customer to its own unaffiliated
U.S. customers, not the sales between Mukand and its unaffiliated U.S. customer.

Petitioner aso disputes Mukand' s claim that the Department’ s and petitioner’ s analysis on this
issueis not based on existing law. Petitioner contends that the statute and Department precedent it uses
to support its arguments remain unchalenged by Mukand and when weighed againgt the single case
Mukand offers as support for its position demonstrates alack of substance to Mukand’ s argument.

Findly, petitioner dates that Mukand gppears to be admitting the existence of consgnment
sdes, but because Mukand' s unaffiliated U.S. customer does not cdll itself a consagnment agent, it
should not be trested as one. Petitioner argues that the title used by the partiesisirrdevant and that it is
the Department’ s responsibility to look to the nature of the transaction to determine whether it is
actudly aconsgnment sde. Petitioner states that the record evidence in this case shows that these
transactions are consgnment saes.

Department’s Position: We agree with both Mukand and petitioner in part. On December 3, 2002,
the Department determined that certain sales made by Mukand' s internationd sales ffiliate, Mukand
International Limited (“MIL”") were consgnment sdes. See Consgnment Sdes Memorandum. For the
preliminary results, the Department requested that Mukand' s unaffiliated U.S. customer report its
downstream sdesto the first unaffiliated U.S. customer. See Consgnment Sales Memorandum. Upon
further examination for the find results, the Department has reclassfied the sdlesin question as sdles
made through an agent, but not consgnment sales.

Section 771(33)(G) of the Act defines affiliated parties as any person who controls any other
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person. The statute defines control of another person as being in a podition, ether legdly or
operationdly, to exercise restraint or direction of the other person. The Department has interpreted this
datute to include agents as ffiliated parties, because a principd isin apodtion to exercise restrain or
direction over its agent. See Noatice of Find Determination of Salesa L ess Than Fair Vaue:
Engineered Process Gas Turbo-Compressor Systems, Whether Assembled or Unassembled, and
Whether Complete or Incomplete from Japan (“Turbo-Compressors from Japan’), 62 FR 24394
(May 5, 1997). In defining what congtitutes an agency relationship, the Department focuses on arange
of criteriaincluding: (1) the foreign producer’ srole in negotiating price and other terms of sde; (2) the
extent of the foreign producer’ s interaction with the U.S. customer; (3) whether the agent/reseller
maintains inventory; (4) whether the agent/resdller takestitle to the merchandise and bears the risk of
loss; and (5) whether the agent/reseller further processes or otherwise adds value to the merchandise.
See Hot-Ralled from Brazil | (citing Find Determination of Sdes at Less Than Fair Vaue: Furfuryl
Alcohal from South Africa, 60 FR 22550 (May 8, 1995) (“Furfuryl Alcohdl”); Stainless Sted Wire
Rod From the Republic of Korea: Preliminary Results of Antidumping Duty Adminisrative Review, 66
FR 51385 (October 9, 2001).

Additiondly, the Department also examines factors such as whether the resdler can fix the price
a which it sllswithout accounting to the manufacturer for the difference between that price and the
price paid to the manufacturer; whether the resdler dedls, or hastheright to dedl, in goods of other
suppliers; and whether the resdler dedlsin its own name and does not disclose the supplier. See
Certain Hot-Rolled Flat-Rolled Carbon Qudity Sted Products from Brazil: Fina Results of
Antidumping Duty Adminidirative Review and Termingtion of the Suspenson Agreement, 67 FR 6226
(February 11, 2002) (“Hot-Rolled from Brazil 11”). However, in each case, the Department has
decided that whether a relationship congtitutes a principal-agent relationship is determined by the facts,
on a case-specific bass. Thereisno bright line rule (e.q., dthough most agency relationships are
established viawritten contract, the contract is not an essentid for the relationship to exist). See Hot-
Ralled From Brazil II. The focus of an agency anadlysisiswhether it is agreed that the agent isto act for
the benefit of the principa by inquiring asto the principa’s ability to control, rather than the actudity of
control over specific decisons. See section 773(33)(G) of the Act; Hot-Rolled from Brexzil 1. The
Department must examine the totaity of the circumstancesin order to andyze the principd-agent
relationship to determine whether control exists. See Hot-Rolled from Brazil 11. 1f the Department
determinesthat there is an agency relationship in the United States, a CEP andysis gppliesin
accordance with section 772(b) of the Act. See Turbo-Compressors from Japan.

As gtated in the Condgnment Sales Memorandum, and in the Agency Sales Analysis for
Mukand dated May 8, 2003 (“Agency Sdes Memorandum”), in the norma course of business, MIL
makes direct sdesto its unaffiliated U.S. customer. However, as the Department also noted in its
Consgnment Sales Memorandum, due to unique circumstances in this adminigrative review, a portion
of Mukand's sdlesto its unaffiliated U.S. customer required the Department to take a closer look at the
transactionsinvolved. As both Mukand and the petitioner mention, it is the Department’ s duty to look
beyond the titles and terms used by the partiesto a sde, to the nature of the sdlesin question. See
Mukand' s January 13, 2003 Case Brief (“Mukand Case Brief No.1") at pages 5 and 6; Petitioner’s
February 24, 2003 Rebuttal Case Brief (“Petitioner Rebuttal Brief’) at page 7.
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In the Prliminary Reaults, the Department decided to treat certain MIL sdles as consgnment
sdes, because of the terms of an agreement (“the Agreement”) between MIL and its unaffiliated U.S.
customer and because of the repeated use of the term “consignment” in Mukand' s responses and
supporting documentation. See Consgnment Sales Memorandum. After looking further at the nature of
the salesin question and the Agreement, the Department has determined that there is no evidence
indicating that a consggnment commission was paid to the unaffiliated U.S. customer by MIL, nor is
there any evidence indicating a prior higtory of a consignment relationship between the parties. Further,
it does not appear that MIL entered into a conggnment agreement with a known consgnment agent, in
which a specific consgnment price between MIL and its unaffiliated U.S. customer was established.
Thus, it appears that Mukand' s use of the term “consignment” was in reference to the action of keeping
the materia from the cancelled sdes at the unaffiliated U.S. customer’ s warehouse for future sdle and to
avoid the additiona costs of returning the merchandise to India, pursuant to the Agreement. See
Mukand's supplemental response dated October 21, 2002 (“October 21 response’) at 1; Sades and
Cogt Veification of Mukand Limited in the Antidumping Adminigrative Review of Stainless Sted Wire
Rods from India, dated December 10, 2002 (“Verification Report”) at 29. Based on these facts, the
Department has determined not to classfy the sdesin question as consgnment saes.

However, despite the decision to not classify these sales as consgnment sales, the Department
had to determine whether MIL’s actions regarding sales made after the signing of the Agreement
congtituted agency sdes. On that point, the record evidence indicates that the sdles in question of
Mukand' s subject merchandise were made via an agency relationship with its unaffiliated U.S. customer
because Mukand controlled the price and volume terms of the sale by its unaffiliated U.S. customer to
the downstream U.S. customer. See Agency Sdes Memorandum; August 23rd response at Annexure
2; October 21% response a Annexure 1. Therefore, the Department has reclassified these sdles as
agency sdes.

Further because Mukand' s unaffiliated U.S. customer made agency sdes, the Department has
gpplied its CEP methodology. Thus, for the find results, the Department examined the first sdeto an
unaffiliated U.S. customer. Based on its consggnment sdes decision, the Department issued a
guestionnaire and two supplementa questionnaires, requesting Mukand to provide the sdes and
expense information for the downstream sades related to the conagnment sales. On February 5, 2003,
Mukand informed the Department that its unaffiliated U.S. customer had decided not to respond to the
Department’ s questionnaires. See Mukand' s February 5, 2003 |etter to the Honorable Donad L.
Evans (“February 5™ letter”). Therefore, without the complete slesinformation from Mukand's
unaffiliated U.S. customer, the Department is unable to properly cdculate a dumping margin which is
inclusve of Mukand' s agent sdles for the find results. See Department’ s Position in Comment 3.

Comment 3: Use of Facts Available

Mukand contends thet its U.S. customer is unaffiliated to Mukand. Thus, in order to comply
with the Department’ s request to have this unaffiliated U.S. customer report its resdles, Mukand states
that it had to go to great lengths to gain its customer’ s cooperation in this matter, placing a magjor
burden on its customer to provide a complete Section C response. Mukand further states that the
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customer completed the request to the best of its ability. Therefore, Mukand argues because of its
repested perseverance to comply with the Department’ s request it should not be pendized for any
falures on the part of the unaffiliated U.S. customer to provide a complete Section C response and the
Department should not apply adverse facts available to these sdles.

Petitioner argues that the Section C response provided by Mukand’ s unaffiliated U.S. customer
was not complete as evidenced by the Department’ s issuance of a 19-page supplemental questionnaire,
and by the fact that the Department could not use the information provided in Mukand' s response (i.e.,
January 2, 2003) inits preliminary results. Further, petitioner Sates that Mukand' s argument that it
should not be pendized for the fallures of its unaffiliated U.S. customer’ s responseg, is irrdevant because
the Department did not gpply an adverse inferencein its preliminary results, even though it hed
judtification. According to the petitioners, the Department’ s decision to use neutrd facts available in the
preliminary results was in part due to the fact that the Department requested just prior to the preliminary
results that Mukand report its unaffiliated customer’sU.S. sdes. However, petitioner contends, that
due to the subsequent refusa of Mukand' s unaffiliated U.S. customer to respond to the Department’s
supplementa questionnaire, the application of adverse facts available isjugtified and supported by
precedence. Finaly, petitioner dso Satesthat if the Department chooses to continue to apply its
decison from the preiminary results, it is supported by substantia evidence on the record.

Department’s Position: Sections 776(8)(1) and (2)(B) of the Act state that if necessary information
isnot available on the record, or if a party failsto provide such information in the form or manner
requested by the Department, the Department shall apply facts otherwise available. Because Mukand
did not provide dl of the U.S. downstream sdles data for its unaffiliated U.S. customer as required by
the Department, we have determine that facts available are warranted, pursuant to section 776(a)(2)(B)
of the Act.

This adminigtrative review presents the Department with a unique set of facts which must be
consdered in their totality. Mukand is the producer in this review who sdlls to the United States
through MIL, awholly-owned subsidiary of Mukand and the importer of record in thisreview. MIL
sIsto one U.S. customer who is unaffiliated with Mukand and MIL. In the norma course of business,
Mukand makes EP salesto its unaffiliated U.S. customer in the United States through MIL. See
Verification Report at 29; Agency Sdes Memorandum. However, due to unusud circumstances, the
unaffiliated U.S. customer refused to accept ddivery of alarge quantity of subject merchandise sold by
Mukand during the POR. See Verification Report at 29; Agency Sdes Memorandum. In order to
avoid further loss on these sales (i.e,, cancelled sdes), MIL and the unaffiliated U.S. customer sgned
an agreement (“the Agreement”) to store these cancelled sdes at the U.S. warehouse of the unaffiliated
U.S. customer. See Verification Report at 30; Agency Sales Memorandum. During the POR, MIL
invoiced the unaffiliated U.S. customer for a portion of these cancelled sdles sored at the unaffiliated
U.S. customer’s U.S. warehouse. See Veification Report at 30; Agency Sdes Memorandum.

On December 3, 2002, less than a month before the Prdiminary Results was to be signed (i.e.,
December 31, 2002), the Department determined that resdes of the subject merchandise from the
cancelled sdes, made during the POR from the unaffiliated U.S. customer’s U.S. warehouse, were
consgnment sales. See Consgnment Sdes Memorandum. This decision was based on the terms of
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the Agreement, which in the Department’ s opinion, changed the rationship between MIL and the
unaffiliated U.S. customer from one of a seller and buyer relaionship to a consgnment rdationship. 1d.
This decison effectively required Mukand to report the sdes from its unaffiliated U.S. customer to the
unaffiliated U.S. customer’ s downstream customers (“the downstream customers’), because the
transaction between a consignment agent and the producer is disregarded for purposes of caculating a
dumping margin. Although for the purposes of these find results the Department is reclassifying the
consgnment sales as sales made through an agent, the sdes from Mukand' s U.S. customer to the U.S.
customer’ s downstream customers would still be needed by the Department for its dumping anayss.
See Comment 2 above; Agency Sales Memorandum.

On December 5, 2002, the Department formally informed Mukand of its decision to treet the
CEP sdes as consignment sales and requested Mukand to respond to the Department’ s November 26,
2002 supplementa questionnaire. See Department’s Letter of December 5, 2002. On December 9,
2002, Mukand requested an extension of time to respond to the Department’ s request for the
downstream customers’ information. See L etter to the Honorable Donald L. Evans dated December
9, 2002. On December 13, 2002, Mukand provided the Department with its supplemental response,
which included a set of saesinvoices and other sdles documents. See Mukand' s Supplemental
Response dated December 13, 2002 (“December 13" response”). However, on December 17, 2002,
after reviewing the supplementa response, the Department determined that the information provided by
Mukand was not sufficient and issued a second supplementa questionnaire concerning the U.S.
downstream customers’ information. On December 30, 2002, Mukand requested an extension of time
to respond to the Department’ s second supplementa questionnaire. See Mukand' s L etter to the
Honorable Donald L. Evans dated December 30, 2002. On December 30, 2002, the Department
granted Mukand' s request for submitting the data until January 2, 2003. See Memorandum to the File
dated December 30, 2002. On December 31, 2002, the Prdiminary Results for thisreview were
sgned.

On January 2, 2003, Mukand provided the Department with its second supplemental
guestionnaire response on the U.S. downstream customer’ s sdles. See Mukand' s January 2, 2003
supplemental response (“January 2™ response”). Additionaly, on January 13, 2003, Mukand provided
acopy of aletter dated December 9, 2002, which it sent to its U.S. customer requesting that the U.S.
customer to provide its downstream sdes information. See Mukand's Case Brief dated January 13,
2003. Upon review of the January 2™ response, the Department issued a third supplemental
guestionnaire concerning the U.S. downstream customers’ information. See the Department’s
Supplemental Questionnaire dated January 22, 2003. Findly, on February 5, 2003, Mukand informed
the Department that the U.S. customer had decided not to respond to the Department’ s January 22,
2003 supplementd questionnaire despite Mukand' s warning of the consequences of their failure to
respond, and despite Mukand's offer of assistance to prepare the response. See February 5 L etter.

Based on these unique circumstances in this adminigrative review, the Department finds that the
use of adverse facts available for this small quantity of unusuad saesis not warranted. In order to agpply
an adverse inference in the salection of facts available, section 776(b) of the Act requires the
Department to find that a party failed to cooperate by not acting to the best of its ability to comply with
arequest for information. Upon further review of the record evidence, as discussed above, the
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Department has determined that Mukand has, to the best of its ability, provided what downstream data
it could for the salesin question, as we required. Specificdly, the Department determines that Mukand
acted to the best of its ability to provide the Department with certain requested supplemental
questionnaire responses regarding the U.S. downstream sales data. See December 13" response and
January 2" response. The evidence further suggests that the requested U.S. downstream sales data
was not provided to the Department because of the U.S. customer’ sfailure and refusa to comply with
the Department’ s January 22" supplementa response. See February 5™ letter. Furthermore, Mukand
submitted copies of itsletters to the U.S. sdles agent/customer requesting it to provide the information
and offering to help. All information required was not provided with respect to agency sdes, because
Mukand' s agent/customer did not participate. In thisinstance, the unaffiliated customer for the vast
magority of Mukand' s sales became the agent for aonly afew smal sales due to unusua circumstances.
Thus, we find that, given this unique set of circumstances, an adverse inference is not warranted.
However, the Department notes that in this POR, only a smal amount of the subject merchandise
stored at the U.S. warehouse of Mukand’ s unaffiliated U.S. customer was sold. The Department,
therefore, intends to further examine this issue of agency sdesin subsequent reviews. In thisreview, as
fact otherwise available, we have applied the weight-averaged margin of the reported export price sales
to those sales determined to be agency sales.
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Comment 4: Interest Expense

Mukand states that in the Preliminary Results, the Department calculated itsinterest expense
ratio by dividing thetotd interest costsincurred by itstota company-wide cost of goods sold
("COGS"). However, Mukand argues that a portion of the interest costs associated with building a
plant that was not operationa during the POR and that produces non-subject merchandise was
correctly capitalized (“the capitaized amount™) in its audited financid statement. See August 23rd
response a Annexure 5, Note 19(a), page 67. Mukand argues that it is an established accounting
practice to capitdize such costs to ensure that the costs are alocated to the products to which they
apply. Mukand contends that it is the Department's practice to accept a company's financial statements
if they accurately reflect the costs of the products produced. Therefore, Mukand argues thet the
Department should recognize that it properly capitalized these interest expenses, and deduct the
capitaized amount from the numerator (i.e., Finance Charges and Exchange Variation), and should aso
deduct the capitaized amount from the category "expenses transferred to the capital account/capital
WIP" from the denominator (i.e., COGS). Findly, Mukand states that the Department should use the
dternative interest expense ratio caculation it submitted excluding the interest costs incurred solely by
the Hospet plant, because the Hospet plant was built to produce non-subject merchandise.

Petitioner states that in its Preiminary Results, the Department correctly noted that Mukand
overstated the amount of capitaized interest expense attributed to the Hospet plant thus, understeting its
interest expense numerator, and inflated Mukand's COGS by including sdlling, generd, and
adminigrative ("SG&A") expensesin itsinterest expenses. Petitioner argues that Mukand's profit and
loss satement has separate line items for " Finance charges and exchange variaion™ and for
"Expenditures transferred to Capital accounts/Capita WIP," but that the capitaized amount is only
included in the category "Expenditures transferred to Capita Accounts/Capita WIP." See August 23rd
response, Annexure 5 at page 62. Thus, petitioner contends that the capitalized amount isincluded in
the expenditures transferred to capita accounts/capital WIP, and it cannot be in the finance charges
category because it would result in double-counting. Therefore, petitioner argues the Department
should not remove the finance charges because it would be understating the interest expense.

Further, petitioner argues that Mukand overstates the capitaized amount by afactor of three.
See August 23rd response, Annexure 5 page 67. Petitioner states that Mukand lists nine cost
categories but then backs out severa categories. Petitioner assertsthat it is proper to assume that all
costs were incurred evenly in producing the revenues because there is no way to assign costs to
revenues. Thus, petitioner contendsthat it isrationa to reduce the capitalized amount by approximately
one third (the balance amount capitalized divided by the total costs for the trid run of the new
production facility). See August 23rd response, Annexure 5, page 67 Note 19(a). Accordingly,
petitioner argues that if the Department decides to offset Mukand's interest expense it should utilize only
onethird of Mukand' stota capitalized amount.

Furthermore, petitioner states that the Department correctly caculated its preliminary interest
expense ratio, by basing its caculation on the consolidated financia statements, and the Department
should not reduce Mukand's interest expense by the capitaized amount in the denominator (i.e.,
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COGYS).

Moreover, petitioner argues that the Department should reject Mukand's dternative caculation
because it would contradict the Department's policy that money is fungible and, therefore, the interest
expense cannot be alocated based on the final products. See Notice of Finad Determination of Sales at
Less Than Fair Vaue: Certain Cold-Rolled Hat-Raolled Carbon-Qudlity Sted Products from Brazil, 65
FR 5554, 5581 (February 4, 2000). Finaly, petitioner argues that this dternative caculation
contradicts the Department's policy of calculating interest expense ratios from the consolidated financial
Satements.

Department's Position: We agree with both Mukand and petitioner in part. In the preiminary results,
congstent with the Department’ s past practice, we recalculated Mukand' s interest expense ratio using
itsfiscal year (“FY”) 2002 consolidated financia statements. Specificaly, we caculated the ratio by
including the totd " Finance Charges and Exchange Variaion" line item from the profit and loss
satement (“P&L) asthe numerator. For the COGS denominator, we reviewed each detailed line item
of the P&L and the notes to the financid statements to determine the gppropriate amounts that should
be included. We note that in the COGS denominator we included, as an offset, the total amount
reported in the line item "expenditures transferred to capita account/capitd WIP' (“ capitaized codts’)
from the financid statements. We note that the expenditures transferred to the capitd account related
to the congtruction of Mukand's new plant. This new facility does not produce the merchandise under
review. See Mukand's Preliminary Andysis Memorandum dated December 31, 2002 (“Mukand
Prdiminary Andyss Memorandum”) at 4.

However, upon further examination, the Department agrees with Mukand that a portion of the
tota “finance charges and exchange variation” amount was related to capitalized interest and should not
be included in the interest expense cdculation. We made this determination by further reviewing the
consolidated financiad statements and detailed notes to the financid statements. Specificaly, note 19(a)
of the notes to the financia statements states that a portion of the costs incurred related to Mukand's
new facility were capitaized. Note 19(a) also provided a caculaion of the amount capitalized by
showing a detailed breakdown of the total cost incurred on the new facility and the portion that was
capitdized during the FY. We note that the portion that was capitalized was recorded as a separate
lineitem, "expenditures transferred to capital account/capitad WIP," on the P&L after total
expenditures. Therefore, the capitdized amount was used as an offset to Mukand' s total expenditures
and recorded as an asset on the balance sheet in its norma books and records in accordance with
Indian GAAP. Since the cost was recorded as a separate line item on the P& L after total
expenditures, it is reasonable to assume that each amount in the detailed breakdown of the total costs
incurred on the new facility are included in the P& L in the line items that specificadly relate to the nature
of each transaction (i.e., materid, labor, interet, etc.). In other words, each amount was origindly
recorded and remains in the respective account based on the nature of the transaction and the
capitaized cost line item on the P& L is an amount recorded to transfer a portion of those expensesto
an asst account. Therefore, if we used the totd "finance charges and exchange variation” amount from
the P& L in the numerator of Mukand' s financid expense ratio and did not dlow an offset for the
portion of capitdized interest included in the "expenditures transferred to capital account/capita WIP"
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line, we would be overgtating the interest expense.

To determine the portion of the capitalized cost that relates to interest expense, we referred to
note 19(a) of Mukand's consolidated financial statements. As stated above, note 19(a) provided a
detailed breakdown of the total cost incurred on the new facility. This breskdown showed that one
third of the total cost incurred was reated to interest expense. Therefore, it is reasonable to assume
that one third of the capitaized codts is included the "finance charges and exchange variation” line item
onthe P&L. Assuch, in cdculating Mukand's interest expense ratio we have excluded from the
interest expenses one third of the capitaized cogt. In addition, because the amount in question is
related to interest expense, it should also not be included in the COGS denominator. Therefore, we
have a so reduced the capitalized cost amount, used as an offset to the COGS denominator, by the one
third.

Therefore, for the final results, the Department has recal culated Mukand's interest expense
ratio, by reducing the numerator ("Finance Charges and Exchange Variation") by one third of the
reported capitaized amount, and increasing the denominator ("COGS") by one third of the capitaized
cost amount. For further details, see Mukands s Find Anadyss Memorandum dated May 8, 2003
(“Mukand Find Analyss Memorandum”).

Comment 5: Sales Overhead Expenses

Mukand gtates that the Department reviewed and revised the generd and adminigrative
(“G&A”) expenserdio a verification, but that in the Priminary Results the Department calculated a
higher, non-verified G& A ratio that included the sales overhead expense. Mukand arguesthat it
reported the sales overhead expensesincluded in the preliminary G& A expenseratio as direct sdlling
expenses. Therefore, Mukand argues that the Department should recaculate its G& A ratio by
excluding the sdles overhead expenses from the G& A numerator.

Petitioner argues that the Department should not recalculate Mukand' s G& A ratio, because
Mukand' s statement that certain sales overhead expenses were reported in its direct selling expensesis
contradicted by the evidence on the record. According to the petitioner, Mukand has not reported the
disputed sales overheads as direct saling expenses. See Mukand' s April 5, 2002 Section B and C
response (“Sections B and C response’) a 27 and 62. Further, petitioner contends that Mukand's
caculated G& A ratio was higher than the one used by the Department in the Preiminary Resullts,
athough this calculation may be based on incomplete or incorrect data. See Verification Report exhibit
5 at page 10.01.

Department’s Position: We agree with both Mukand and petitioner in part. At verification, the
Department examined Mukand' s expenses. See Veification Report a exhibit 5. Upon examining
Mukand' s reported G& A ratio, the Department determined that severa categories of expense that
should have been classified as sdes overheads were included in Mukand's G& A expenses. See
Veification Report exhibit 5 at page 10.02. At verification, the Department requested Mukand to
deduct these expenses from its G& A ratio and to add them to its sdles overheads, thusrevisng its
G&A ratio. See Veification Report exhibit 19-D at pages 1 and 4. In the Prdiminary Results, the

23



Department gpplied this ratio to Mukand's costs. See Mukand' s margin program from the Preiminary
Results.

The Department agrees with petitioner that Mukand did not report these sales overhead
expensesin its response as direct selling expenses. See Sections B and C response at 28, 62, 63 and
Annexure 5; Mukand's July 17, 2002 supplemental response at 6; August 23rd response at 10,
Mukand's September 26, 2002 supplemental response at 8, 9, and Annexure 20; Mukand' s October
11, 2002 supplemental response at 4, 6, 8 and Annexure 7. However, the Department agrees with
Mukand that the revised and verified G& A ratio, which excludes the sdles overheads, is the proper
G&A ratio for purposes of caculating the antidumping margin in this case, because the revised rtio
excludes the indirect selling expenses that were errantly reported in the G& A cdculation. The sdes
overheads which Mukand was asked to revise should have been included in Mukand' s response as
indirect salling expenses, and not included in the G& A ratio used by the Department. See Verification
Report at exhibit 19-D at 1. Therefore, for the find results, the Department has recalculated Mukand's
indirect selling expenses to include these sales overhead expenses that were requested during
veification. See Mukand Find Andyss Memorandum.

Comment 6: Unrefunded Taxes

Mukand gtates that in its reported caculation of direct materia codts, it included dl taxes for
which it did not receive offsets. Mukand argues that in the Prdliminary Reaults, the Department added
to Mukand's costs the unrefunded taxes that it reported, thus double-counting the unrefunded taxes.
Mukand gtates thet for the find results, the Department should not add the amount of unrefunded taxes
to its cogts, in order to avoid double-counting.

Petitioner argues that in the Prdiminary Results, the Department treated Mukand' s unrefunded
taxes as U.S. direct expenses and not asacost. Therefore, petitioner asserts that because the
Department treated the unrefunded taxes asa U.S. direct expense, there is no double-counting.

Department’s Position: We agree with Mukand. Mukand reported its unrefunded taxes in its
Section D response as apart of its direct material costs. See Mukand' s June 27, 2002 Section D
response a D-20. In the margin caculation program, the Department double-counted the unrefunded
taxes by including the variable unrefunded taxes (“UNRTAX?”) inits calculation of U.S. direct expenses
and in Mukand' s direct materia costs. See Mukand's margin program from the Prdiminary Results
Consequently, for the find results, the Department has removed the varidble UNRTAX from the
caculation of U.S. direct expenses S0 as to eliminate the double-counting that occurred in the
Prdiminary Results See Mukand Find Analyss Memorandum.

Comment 7:  Import Duties
Mukand gates that at verification, the Department stated that although Mukand' s request for

duty drawback would likely be denied, Mukand may be able to reduce its cost of production (*COP”)
by the amount of import duty paid with its Indian government Duty Entitlement Passbook scheme
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credits, thus reflecting that the duty was not paid. Mukand states that such a reduction would apply to
both domestic and export goods. See Verification Report at exhibit 24-A. Mukand argues that by
granting this adjustment its cost of production would be reduced, thus reflecting its actua cost of
production.

Petitioner refutes Mukand' s argument by firgt stating that Mukand failed to demondtrate the
necessary link between the dutiesit paid on the inputs and the amount of duty rebated by the Indian
government, thus failing to judtify its clam for duty drawback. Second, petitioner argues that the import
duties which Mukand wants to use to reduce its direct materia cogts are not included in Mukand's
production costs and therefore cannot be backed out of its production costs. See Verification Report
a exhibit 24-A.

Department’s Position: We disagree with Mukand. At verification, the Department verifiers sated
that areduction to its costs of production may be possible, but dso informed Mukand officias thet they
had to consult with Department officids regarding such adecision. Inthe Prdiminary Results, the
Department decided that Mukand failed to make the necessary link between the import duties paid and
the rebate granted by the Indian government to justify its clam for duty drawback. See Mukand
Prdiminary Andyss Memorandum at page 4. Accordingly, the Department denied Mukand' s duty
drawback clam. Thereis no information on the record in this review since verification which
contradicts this prdiminary result. Further, the Department has previoudy denied a respondent’s
request to offset its costs by the amount of duty drawback received after the Department denied the
respondent its duty drawback adjustment. See Top-of-the-Stove Stainless Steel Cooking Ware from
the Republic of Korear Find Results and Rescission, in Part, of Antidumping Duty Adminigtrative
Review, 68 FR 7503 (February 14, 2003) and accompanying Issues and Decison Memorandum at
Comment 4 (“*Cooking Ware from Kored); Polyester Staple Fiber From Korea: Final Results of
Adminigrative Review, 67 FR 63616 (October 15, 2002), and accompanying Issues and Decision
Memorandum a Comment 6. Additiondly, section 772(c)(1)(B) of the Act specifically provides that
duty drawback is to be used as an adjustment to export price or constructed export price. Because
Mukand did not establish thet it is entitled to the duty drawback adjustment, the Department will not
offset Mukand's COP or congtructed vaue (“CV”), asafdl back equivaent adjustment with these
import duties. Accordingly, here the Department decided that it would not be appropriate to reduce
COP, which is used for testing whether home market sales were made at or below cost prices, because
the duties were not rebated on those sdes. Similarly, the duty must be included in CV, since the EP or
CEP would be increased for duty drawback received on export sdes. The CV must therefore include
the duties as the drawback would otherwise be double-counted, if the respondent quaified for aduty
drawback. See Cooking Ware from Korea; Notice of Final Determination of Sdes at Less Than Fair
Vaue: Certain Polyester Staple Fiber From the Republic of Korea, 65 FR 16880 (March 20, 2000)
and accompanying Issues and Decison Memorandum at Comment 16.

Comment 8 Packing Costs

Petitioner aleges that the Department erred in the Preliminary Results margin caculaion
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program by incorrectly caculating Mukand's U.S. packing costs by converting the packing variable
(“PACKINGU/PACKU”) from Indian rupeesto dallars in its margin caculation program. Petitioner
a0 argues that the Department inadvertently included the variable PACKINGU, rather than PACKU,
inits caculation of tota congructed vaue (“TOTCV”) in the prdiminary margin caculation program,
thus undergtating TOTCV and Mukand' s dumping margin. Further, petitioner contends that the
Department understated the foreign unit price in dollars (*FUPDOL”) by converting the variable
PACKINGU from dollarsto rupees.

Respondent did not file arebutta to this comment.

Department’s Position: We agree with petitioner. 1n the Preliminary Results, the Department
inadvertently converted Mukand's U.S. packing costs from a Indian rupee denominated variable to a
U.S. dollar variable, thus dtering the TOTCV and FUPDOL cdculaions. For the find reaults, the
Department has corrected the margin calculation program to define the variable PACKINGU =
PACKU. Thus, by correcting the packing variables mentioned above, the use of the varigble
PACKINGU in the calculation of TOTCV and FUPDOL iscorrect. For afurther discussion, see
Mukand's Find Andyss Memorandum.

C. Issueswith Respect to The Virgy Group
Comment 9: TheVirg Group’sCost Data

Petitioner argues that the Department should gpply adverse facts available to the Virg Group
because the Virg) Group’ s reported cost data are deficient and inaccurate. Petitioner contends that the
Virg Group failed to provide complete and accurate cost reconciliationsin atimely manner in the form
requested by the Department, and that they did not properly alocate costs based on al physical
characteristics of the product.

Petitioner argues that the Virgy Group did not reconcile the reported per-unit direct material
costs and totd manufacturing costs with the company’ s audited financid statements. Petitioner also
contends that the respondent’ s cost reconciliation between the Virgy Group’s books and records and
the Virg Group's reported per-unit labor and overhead costs do not match. Petitioner maintains that
because of these deficiencies, the Virg) Group's reconciliation is not complete and not in the form or
manner requested by the Department.

Petitioner argues that because the reconciliation is not properly done, the Department has no
basis to accept the Virg Group’s reported cost data, and therefore should apply adverse facts
available to the Virg Group for thefind results. Petitioner notes that the Department applied adverse
facts avallable to Panchmaha when it failed to reconcile and demondtrate the link between its financia
gtatements and its POR per-unit costs. Petitioner contends that the Virg Group, like Panchmahd,
failed to reconcile manufacturing costs and dso faled to demondrate the link between its books and
records and its POR cost information. Therefore, petitioner argues that the Department should apply
adverse facts available to the Virg Group for the fina results.
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Additiondly, petitioner argues that the Virgy Group failed to properly dlocate costs based on dl
physica characterigtics of the subject merchandise. Petitioner notes that the Virgy Group submitted
completely new Section D cost of production COP and CV data on December 16, 2002, in response
to petitioner’ s complaints regarding cost differences for different sizes of wirerods. Petitioner contends
that a comparison of the Virg Group’s cost data submitted December 16, 2002, to cost data submitted
December 2, 2002, shows substantial differences that the Virgy Group has not explained. Petitioner
maintains that these inconsstencies in reported cogts, dong with the Virg Group’ s falure to provide
cost reconciliations, raise serious questions as to the reliability of the Virg Group’'s cost data, and
demondtrates that the Virg Group has not cooperated fully and to the best of its ability with the
Department.

Further, petitioner argues that becauise the Virg Group has sgnificantly impeded this
proceeding, the Department is required to resort to facts available under section 776(a)(2)(C) of the
Act. Furthermore, petitioner contends that the Virg Group has not satisfied the requirements of section
782(d)(4) of the Act in that it “has not acted to the best of its ability in providing the information {i.e.,
cost reconciliation} and meeting the requirements established” by the Department. Petitioner maintains
that pursuant to section 776(b) of the Act, which permits the Department to use an inference adverse to
the party’ s interests where the party has not cooperated to the best of its ability, adverse facts available
should be gpplied to the Virg Group. Finaly, petitioner argues that the Department should ensure that
the Virg Group does not obtain a more favorable result by failing to cooperate, than it would if it had
cooperated, by applying the “all others’ rate of 48.80 percent.

The Virg Group arguesthat its cost datais rdiable. The Virg Group contends that the
Department has verified its data many times in the past and dways found it to be correct. The Virg
Group maintains thet it has provided dl reconciliation data requested by the Department, and its
submissions are full and complete. The Virg Group argues that the differencesin its reported revised
cost data are based on differences in the diameter of the stainless stedl wirerods.  Findly, the Virg
Group further contends that petitioner’ s dlegations of inconsstency are based on data submitted by the
Virg Group for sted flanges, not stainless sted wire rods.

Department’s Position: We disagree with petitioner. The Department has determined that the Virg
Group provided an adequate cost reconciliation to the Department by providing relevant
documentation, demondrating its per-unit caculations, and explaining its methodology for reporting its
per-unit costs. See the Virg Group’s April 8, 2002 Section D questionnaire response (“April 8, 2002
Section D response”) and October 7, 2002 Sections A through D Supplementa questionnaire response
(“October 7, 2002 Sections A-D response’).

The Department notes that Panchmaha’ s deficient cost reconciliation is based on the fact that
they have never explained how they caculated per-unit cost from their accounting system. However,
the Virg Group has provided an explanation how they cadculated per-unit cost from their accounting
system and the supporting documentation for its cost reconciliation. Firs, the Virg Group provided
financid statements which covered the POR. Second, the Virg Group provided rlevant trial balances
which tied to their financid statements. Additionally, we then tied the trid balances to worksheets
which showed the per-unit cost caculationsfor the Virg Group. Findly, the Virg Group aso provided
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an explanation for the methodology they used to extract the per-unit costs from their financia
gatements. Accordingly, the Department has determined that the Virg Group's explanation and
accompanying documentation are an adequate cost reconciliation.

The Department disagrees with petitioner’ s argument that the differences between the Virg
Group' s reported cost data in the December 2 and December 16, 2002 submissions raises questions
about the reiability of the Virg Group'sinformation. Firs, the Virgy Group provided sufficient
explanation to the Department’ s questions about differencesin data. For instance, in a supplementa
questionnaire the Department requested that the Virg) Group explain whether differencesin the
diameter of wire rods affect the cost of production. See November 18, 2002 Department
Supplemental Questionnaire. The Virg Group responded that the costs for different sizes of wire rods
within the same grade are identicd. See the Virg Group’s December 2, 2002 Supplemental
questionnaire response (“December 2, 2002 response”’) at page 2. The Virg Group then submitted a
revised cost database and explained that based on “best management estimates’ from production
people within the Virg Group, labor costs might differ between wire rods with different diameters. See
the Virg Group’s December 16, 2002 submission (“December 16, 2002 submission’) at page 2. The
Virg Group further explained that these potential cost differences based on diameter are not tracked in
the ordinary course of business for the Virg Group.

Second, the Department noted that the control numbers (*CONNUM?”) in the data set
submitted in the December 16, 2002 submission did not match the exising CONNUM’s in the Virg
Group's cost and sales databases submitted previoudy. Specificaly, the revised CONNUM’s
contained extra numeras and decimd points. Furthermore, the differencesin cost were minima, with a
smal impact on the total codt.

The Department aso disagrees with petitioner’ s argument that differences between the total
per-CONNUM costs for material, labor, and overhead, derived from the Virgy Group’s cost database
and the cogts reported in its financia statement demonstrates that the Virg Group has failed to provide
areconciliation. Evidence on the record indicates that differences between the total per-CONNUM
costs and the codts reported in the Virg Group'sfinancid statementsislikely the result of the Virg
Group producing non-subject merchandise. For example, the Virg Group’ s questionnaire response
shows that the Virg Group produced five other products besides subject merchandise during the POR.
Seethe Virg Group’s February 26, 2002 Section A response at 2. In turn, the non-subject
merchandise produced by the Virg Group may have different production processes requiring higher or
lower costs, which results in a problematic comparison between the Virg Group' s financid statements
and itstota per-CONNUM costs reported for the current review. For these reasons, the Department
does not find that the minor differencesin the Virg Group's December 2, 2002 response and
December 16, 2002 submission raise reiability questions about thisdata. Furthermore, the
Department determined not to use the December 161 dataiin its preiminary results.

As explained above, the cost reconciliation provided, in addition to the explanation of the
methodology used, is adequate to trace per-unit costs to the Virg Groups financial statements. For
these reasons the Virg) Group has cooperated with the Department in providing an adequate cost
reconciliation. Therefore, the Department has determined that the issue of facts available with regards
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to the Virg Group's reconciliation is not germane to this proceeding, and the Department will not
pursue an adverse facts available finding in this proceeding.

Comment 10: Collapsing theViraj Group

Petitioner argues that the Department improperly determined that the three Indian companies
comprising the Virg Group, Virg Alloys, Ltd. (*VAL”), Virg Impoexpo, Ltd. (*VIL") and Virg
Forging, Ltd. (*VFL"), should be collapsed and considered as one entity. Petitioner asserts that the
evidence on the record does not support afinding that these companies comprise one entity. Petitioner
maintains that the Department misinterpreted the meaning of section 351.401(f)(1) of the Department’s
regulations. Petitioner further contends that the Department improperly and without adequate
judtification reversed its earlier decision not to collapse the Virg entities.

Petitioner argues that because substantia retooling would be necessary to either VAL'’s, VIL'S,
or VFL’s production facilitiesin order for these entities to produce smilar or identical merchandise
covered by the dumping order, these entities cannot be properly collapsed under section 351.401(f)(2)
of the Department’ s regulations. Petitioner contends that the record shows that the production facilities
of VAL are sgnificantly different from those of VIL and VFL. Peitioner notesthat of the three
companies comprising the Virg Group, only VAL has the capacity to met sted and make hillets, while
VIL and VFL' sfacilities are only capable of annealing and pickling wire rods made by a subcontractor.
Dueto the fact that only VAL has the capability to make the primary production input for the SSWR
(i.e, billets), petitioner maintains, the Virg entities cannot be collgpsed into one group.

Petitioner argues that the Department disregarded its own procedures by reversing, without
adequate judtification, an earlier 1997-98 adminidrative review determination not to collapse the Virg
Group companies, a determination that was upheld by the Court of Internationa Trade (“CIT”). See
Virg Group, Ltd. v. United States, 162 F. Supp. 2d 656, 670 (CIT 2001) (stating that “the
production facilities necessary to manufacture the diverse products were sufficiently different and
therefore would require substantia retooling in order to restructure manufacturing priorities’). Petitioner
emphasizesthat in the 1997-98 review, the CIT characterized the business relationship of VAL and
VIL as“limited to that of manufacturer and supplier despite their affiliated status, ” a rdlationship that
petitioner argues has not changed in the current adminidtrative review. Seeid. at 671. Petitioner argues
that there are no meaningful factud differences between the 1997-98 review and either the 1999-2000
review or the current review, to judtify a different outcome to the collgpsing andysis.

Petitioner argues that the Department is disregarding its own procedures and “the well-
edtablished principle that an agency cannot change its mind without adequate justification” by noting in
the present case only the Department’ s 1999-2000 review determination to collapse the Virgy Group,
and not the 1997-98 POR determination, which wasjudicidly tested and affirmed, where the
Department determined not to collapse the Virg entities. Petitioner contends that there were no
meaningful factua differences in the positions of the parties during these review periods, and therefore
the Department erred in not coming to a consistent conclusion.

Petitioner cites two cases as authority for the proposition that courts do not allow an agency to
change its practice when the facts of the Stuation have not changed. Petitioner arguesthat in Tung
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Mung Dev. Co. v. United States, the court remanded a determination back to the Department for an
explanation of its change in practice because the court found that the Department’ srationde in this case
was not “conggtent with the agency’ s prior position on identicd facts” See Tung Mung Dev. Co. v.
United States, 25 CIT 1059, Sip Op. 01-83 at 31-32. Petitioner maintains that in Cultivos Miramonte
SA. v. United States, the court refused to sustain the Department’ s explanation of its change in
practice from one adminigtrative review to the next, when it determined that the Department’s
explanation was not supported by substantia evidence and not adequately based on factud changesin
the case. See Cultivos Miramonte SA. v. United States, 980 F. Supp. 1268 (CIT 1997). Petitioner
arguesthat there is virtualy no digtinction between the cases cited above, and the current case.
Petitioner aso contends that these cases show that the court holds the Department to a de facto higher
standard when it changes its practice without a change in factud circumstances. Therefore, petitioner
argues that the Virg entities should not be collgpsed, and the Department should use the highest of
market, trandfer, or COP of theinput in itsfind caculations.

The Virg Group argues that the Department’s decision to collapse VAL, VIL, and VFL is
correct. TheVirg Group maintainsthat VAL, VIL, and VFL are &ffiliated under section 771(33) of
the Act and note that Mr. N. R. Kochhar and Mr. Nitan Chhatwa: (1) are family members; (2) are
directors of al three of the Virg Group companies; (3) hold over five percent voting stock in VAL,
VIL, and VFL; and (4) run dl three companies, making decisonsfor VAL, VIL, and VFL asagroup.

Furthermore, the Virg Group argues that no retooling is necessary for the Virg Group to
produce subject merchandise because al three companies use a subcontractor to convert billetsinto
wirerods. Respondent notes that the Department collapsed the Virg Group companiesin the 1999
2000 adminigrative review, usng VAL'’s home market sdes for dumping margin caculations, even
though VIL wasthe only Virg Group company that exported to the United States. Respondent also
notes that the Department collgpsed the Virg Group companies for the stainless sted flanges and the
gainless stedl bar adminigirative reviews, both with review periods of February 1, 2000, to January 31,
2001.

Department’s Position:  The Department disagrees with petitioner that the decison to collapse the
three Virg companiesin the Prdiminary Results was incorrect. Petitioner’ s contention that the
Department misinterpreted the meaning of section 351.401(f)(1) of the Department’ s regulationsis
incorrect. Petitioner’s contention that VAL’s, VIL’s, and VFL’ s production facilities are sgnificantly
different and would require substantia retooling to produce smilar or identical merchandiseis off point.
The record shows that dl three entities do in fact produce subject merchandise usng the exact same
production facilities, 4., those of the same unrelated subcontractor. Thisis sufficient to satisfy the first
prong of the 19 CFR 351.401(f) collgpsing andysis. See Stainless Stedl Wire Rod From Sweden,
Notice of Find Determination of Sdesat Less Than Fair Vadue, 63 FR 40452-54 (July 29, 1998)
(“SSWR from Sweden’) (dating that where acompany uses atolling arrangement to produce subject
merchandise, yet retainstitle to the merchandise at al times, that company is a producer of the subject
merchandise under 19 CFR 351.401(h), and therefore satisfies the “no retooling” requirement of 19
CFR 351.401(f)). Thus, the issue of whether substantia retooling would be needed at the facilities of
VAL, VFL, or VIL isrendered irrdlevant in the instant review because VAL, VIL and VFL dl
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maintained full ownership of the materia and control of the sde of the subject merchandise and all
produce subject merchandise using the same subcontractor, which requires no retooling.

Additiondly, the Department disagrees with petitioner that it is Sgnificant that VAL isthe only
one of the three companies able to make sted hillets. VIL and VFL purchase sed billets from VAL,
but it is not necessary for VIL and VFL to purchase sted hillets from VAL in order for them to
produce subject merchandise. VIL and VFL could purchase sted billets from another supplier and till
produce subject merchandise.

Also, the Department disagrees with petitioner’ s contention that the Department disregarded its
own procedures in coming to a different conclusion regarding collgpsing in the present adminigrative
review (and the 1999-2000 administrative review) than it had in the 1997-98 administrative review.?
The petitioner iswrong in gating that the Department cited no meaningful factua differences between
the 1997-98 adminidrative review and the 1999-2000 administrative review that would justify a
different conclusion to the collgpsing andyss.

As petitioner notes, the CIT upheld the Department’ s decision not to collgpse the Virg
companiesin the 1997-98 adminigtrative review. See Virg Group, 162 F. Supp. 2d at 670.
However, the Department has enumerated the factual changes that have taken place to digtinguish the
1999-2000 adminigtrative review, and therefore this administrative review, from the 1997-98
adminigrative review. See Stainless Stedd Wire Rod from India: Find Results of Antidumping Duty
Adminigrative Review, 67 FR 37391 (May 29, 2002) and accompanying Issues and Decison
Memorandum a Comment 6. In the 1997-98 review only VIL was producing and shipping subject
merchandise to the United States. Seeid. In the current adminigtrative review, both VIL and VFL
produce and ship subject merchandise to the U.S. During the 1997-98 adminidrative review, VAL
and VFL did not produce subject merchandise. Based on this, the Department concluded that VAL
and VIL could not be collapsed under section 351.401(f) of the Department’ s regulations. See
Sainless Sted Wire Rod From India; Final Results of Antidumping Duty Adminidirative Review, 65 FR
31302 (May 17, 2000) and accompanying Issues and Decison Memorandum at Comment 6. In the
instant review, both VAL and VFL produce subject merchandise. 1n the 1997-98 adminigtrative
review, VAL was not using the facilities of the subcontractor, and would therefore require extensive
retooling to make subject merchandise. Seeid. Intheingdant review, VAL isusng the fadilities of a
subcontractor to make subject merchandise. Findly, in the current adminigtrative review, al three
companies are producing identical or milar subject merchandise, using the production facilities of an
unrelated subcontractor. Based on these factud differences, the Department determined that the three
Virg companies (i.e., VAL, VIL, and VFL) are properly collapsed under section 351.401(f) of the

3As petitioner points out, the Department’ s decision to collapse the three Virg) companiesin the
2000-2001 administrative review is based on the same conclusion it reached in the 1999-2000
adminigrative review. The Department determined in the 2000-2001 adminigtrative review that there
were no operationd or lega changesto the Virg Group, and no factua changes with respect to the
factors used to determine collgpsing, to warrant any change to the collapsing andysis. See Prdiminary
Reaults.
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Department’ sregulations. Therefore, petitioner’ s contention that the Department unjudtifiably changed
its digposition within the context of identica facts is unfounded.

Further, the Department disagrees with petitioner’ s contention that the court in Virg Group
determined that VAL and VIL are not affiliated. See Vira Group Ltd. V. United States, 162 F. Supp.
2d 656, 669 (CIT 2001) (“Virg Group”). Petitioner inits case brief clams “{t} he court further
characterized the business relationship between VAL and VIL ‘to be limited to that of manufacturer
and supplier despite their affiliated Status.’” See petitioner’s Case Brief a 9 (quoting Virg Group, 162
F. Supp. 2d 656, a 671). Thisisamideading characterization of the court’s digposition. At the point
where petitioner extracted this quote, the court was considering the issue of inter-company transfer
pricing. The court had dready held that the Department had properly determined that the three Virg
companies should not be collapsed under 351.401(f). Therefore, the court did not have to, and in fact
did not, reach any conclusion about the affiliated status of the three Virg companies. What the court
did say isthat, because VAL and VIL were not collgpsed into asingle entity, and for purposes of the
magor input rule, their relationship “ appears to be limited to that of manufacturer and supplier.” 1d. At
no point does the court hold that VAL and VIL are not affiliated. In fact, the court makes clear that the
discussion proceeds “ despite their {i.e,, VAL and VIL’s} ffiliated Satus” 1d.

Finally, the Department agrees with respondent that the three companies of the Virg Group are
affiliated and were properly collgpsed. In order for the Department to consider VAL, VIL, and VFL
as one entity, we must find that the producers are affiliated under section 771(33) of the Act, and that
the “producers have production facilities for smilar or identical products that would not require
subgtantia retooling of ether facility in order to restructure manufacturing priorities and the Secretary
concludes that there is a significant potentia for the manipulation of price or production.” See section
351.401(f) of the Department’ s regulations. The Department has found that VAL, VIL, and VFL are
affiliated based on the evidence on the record which states that Mr. Chhatwa and Mr. Kochhar are the
directorsfor al three companies, they jointly run al three companies, and their decisons are made for
the interest of the group asawhole. Furthermore, the stock of VAL, VIL and VFL ismainly held by
Mr. Chhawa, Mr. Kochhar, and their relatives. Collectively, this group holds a large percentage of
the sharesin VAL, VIL, and VFL. Asdiscussed supra, the Department has determined that VAL,
VIL, and VFL dl produce similar or identica subject merchandise, and require no retooling to
restructure manufacturing priorities. Additiondly, the Virg Group’slegd and corporate structure has
not changed from the last adminigtrative review. Thus, the Department concludes, based on these
consderations, that VAL, VIL, and VFL are capable of manipulating prices and production decisions.
Therefore, the Department will not make any changes on this issue for the find results of review.

Comment 11: Financial Expenses

Respondent argues that the Department improperly added certain expenses to the Virg
Group'sinterest expenses (“INTEX2"). The Virg Group clams that these certain expenses were
properly reported as U.S. credit expenses (“CREDITU”), and that adding these expenses to interest
expenses resulted in double counting. The Virgy Group aso argues that the Department erred in
counting the total interest expenses of VAL, because VAL is undergoing financia reconstruction and
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will not be required to pay back dl of itsinterest.

The Virg Group satesthat it provides credit to its customers for agreed terms of payment,
while at the same time borrowing money from the Virg Group's bank againgt the cusomer’sinvoice.
Respondent explains, therefore, that it pays interest to its bank for this borrowed money which covers
the period of time between when the customer pays the bank and the bank pays the Virg Group for the
sde. The Virg Group arguesthat thisisred interest being paid, and that thisinterest isincluded as
“Interest Usance-Exports’ in the totd interest cost in its financid statements.

Respondent also states that it separately reported the credit expenses which accrued for the
days between the date of payment and the bill of lading date, at the rate specified by the Department at
which U.S. dollars can be borrowed for short-term. Respondent contends that if the Department adds
the Interest Expenses “Interest Usance-Exports’ back to the total interest in CV, the interest accrued
and paid by the Virg Group is counted twice in the dumping margin caculation.

Respondent argues that if credit expenses are reduced from U.S. price, then the Interest
Usance Cost incurred by the Virgy Group for giving credit to customers should not be added to the total
Interest Expensesin section D for caculaing the dumping margin.

Further, the Virg Group contends that the Department incorrectly added total interest expenses
of VAL inthe cdculation of Net Interest Expense because VAL clamsit has been declared a“sick
company,” isunder financid recongruction, and will not have to pay the full amount of this interest, as
per Reserve Bank of Indiaguidelines. Lastly, respondent argues that because thisinterest cost was not
paid, and is now waived, it should not be included in the caculation of the dumping margin.

Petitioner argues that the Department acted properly in including the imputed credit expenses
that the Virg Group deducted, aswell as VAL’ sinterest expenses. Petitioner notes that the
Department addressed these issues in the Prdiminary Results, where the Department stated that it
adjusted the Virgl Group’s financid expensesto include dl interest expenses reported in the
respondent’ s audited financid statements.

Petitioner argues that the Department’ s recalculation of VFL and VIL’ sinterest expenses was
proper because these companies clamed that certain interest expenses excluded by them in their
caculation of interest expense for cost of production were included in the imputed credit expense
variablesin the sdles databases CREDITH and CREDITU. Petitioner notes that the Department’s
policy, as explained on page D-13 of the Department’ s January 29, 2002 questionnaire, only alows a
party to reduce interest expense incurred by the amount of interest income earned on short term
investments of the party’ s working capital. Petitioner argues that imputed credit expenses associated
with accounts receivable should not be deducted from tota expenses when caculating net interest
expenses because it does not represent actua income earned by the company.

Petitioner argues, amilarly, that the Department acted properly inincluding the interest expenses
incurred by VAL because these expenses, recorded in the respondent’ s audited financia statements,
were actua expensesincurred by VAL, not income earned on working capitd. Further, petitioner
argues that the | etter offered by respondent as proof of VAL’ sfinancid reconstruction was submitted
late, and that regardiess of this | etter, the expensesin question were recorded during the revant fisca
year and therefore correctly included in the totd interest expense calculation.
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Department’s Position: We disagree with respondent. The Department’ s practice isto deduct an
amount for imputed credit, adirect expense, from CEP and home market price. See section
351.410(c) of the Department’ s regulations. Credit expense, which is usudly imputed, reflects the
interest cost incurred by producers/sellers between the date of shipment and the date of payment. See
Original Questionnaire at page I-4. Actud interest expenses incurred are used for the build-up of net
interest expensesto obtain the interest expense ratio used to caculate CV. We adjust NV, including
NV that is based on CV, by the amount of any difference in direct sdling expenses, including imputed
credit expenses, between foreign market sdlesand U.S. sdles. Accordingly, because there were no
U.S. credit expenses in CEP after these were deducted from CEP, we deducted from CV an amount
for HM credit expenses. Therefore, we have fully accounted for differencesin credit expenses
between the two markets.

For the find results, the Department deducted only an imputed credit amount from both home
market price and CEP, and did not deduct the interest amount, discussed above, from the Virg
Group's interest expense build-up.

Comment 12: Raw Material Cost

The Virg Group argues that the Department improperly caculated the Virgy Group’s U.S. net
price. The Virg Group contends that the amount that it must pay for raw materids on importation is
reduced through use of India's Duty Entitlement Passbook (“DEPB”) certificates. The Virg Group
argues that this amount should be deducted from the actud raw materid cost incurred by VAL.

Petitioner argues that the Department properly excluded the duty drawback adjustment.
Petitioner points out that the Virg Group falled to show that the import duty paid and the duty
drawback adjustment were directly linked, as required in part one of the Department’ s two prong te<t.
Petitioner notes that the Department denied this adjustment in the previous administrative review as
well, and this decision was upheld by the CIT. See Virg Group.

Petitioner further arguesthat if the Virg Group's position isthat the drawback should be
deducted from raw materid costs, the Department acted correctly in not alowing the cost deduction.
Petitioner contends that the Department’ s rgjection of duty drawback as a price adjustment does not
judtify itsingppropriate inclusion as an adjustment to codt.

Department’s Position: We disagree with respondent. As explained in the Prdliminary Results, in
the previous adminigtrative review, the Department denied the Virgy Group's request for an upward
adjustment to the U.S. starting price based on duty drawback pursuant to section 772(c)(1)(B) of the
Act.

In this proceeding, the Department finds that the Virg Group has not provided substantia
evidence on the record to establish the necessary link between the import duty and the reported rebate
for duty drawback. The Virg Group has reported that it received duty drawback in the form of duty
entitlement certificates which are issued by the Government of India to neutrdize the incidence of basic
custom duty on the import of raw materias used in the production of subject merchandise, but has
failed to establish the necessary link between the import duty paid and the rebate given by the
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Government of India. Thus, the Virg Group was not able to demonstrate that the import duty paid and
the duty drawback rebate were directly linked. See Prdiminary Results.

Further, the Department has previoudly denied a respondent’ s request to offset its costs by the
amount of duty drawback received after the Department denied the respondent its duty drawback
adjusment. See Cooking Ware from Korea. Therefore, the Department did not offset the Virg
Group' s raw materia cost with these import duties.

Comment 13: Non-Dumped Sales

The Virg Group argues that the Department improperly treated negative dumping margins as
zero percent margins in the dumping margin calculations for the Preliminary Results. The Virg Group
contends that thisled to a distorted average. Respondent states that the WTO Anti-Dumping Code
requires () fair comparisons as to dumping margin caculations and (b) that averaging be done on the
basis of the positive and negative margins during the POR without just congdering more heavily, in a
biased and one-sded way, the positive dumping margins. Respondent argues that the WTO panel
decisonin EC-Bed Linen found that the “zeroing” of dumping margins, such as that done by the
Department in the present review, is contrary to the WTO code explained above. See European
Communities — Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from India, WT/DS141/R,
para. 6.116 (October 30, 2001) (“EC-Bed Linen’).

Petitioner argues that the Department acted both within its statutory obligations under the Act
and reasonably in treating negative dumping margins as zero percentagesin its cculaions. Petitioner
contends that the Department has found that the EC-Bed L inen decision does not apply to U.S.
proceedings. See Certain Preserved Mushrooms from India: Final Results of Antidumping Duty
Adminidraive Review, 66 FR 42,507 (Aug. 13, 2001) (“Mushrooms from India”) (where the
Department determined that because the U.S. was not a party to the EC-Bed Linen dispute, the U.S.
has no WTO duty to act in conformance with the decision reached, and can continue the practice of
zeroing negative dumping margins).

Petitioner contends that the Uruguay Round Agreements Act was intended to bring United
States law into compliance with the United States' obligations under the Uruguay Round Agreements.
Petitioner argues that the Uruguay Round Agreements Act (“URAA”), Statement of Adminidrative
Action (“SAA”), the “authoritative expresson” of the United States concerning the gpplication of the
Uruguay Round Agreement (“URA”), shows no intent that the URA would change U.S. palicy
regarding the zeroing of negative margins. Petitioner contends that the SAA and the Satute are Silent
regarding the DOC' s zeroing methodol ogy, and therefore did not change U.S. law regarding zeroing of
negative margins. Therefore, the practice is areasonable gpplication of the satute. See SAA, H.R.
Doc. No. 103-316(1) (1994) at 669; Bowe Passat Reinigungs-Und Waschereitechnik GmbH v.
United States, 20 CIT 558, 572, 926 F. Supp. 1138, 1150, remanded, 951 F. Supp. 231 (CIT
1996), &f’d, 980 F. Supp. 1262 (CIT 1997) (“Bowe Passat”).

Petitioner notes that prior to enactment of the URAA, the Department calculated dumping
marginsin origina investigations by comparing the weighted average home market price to eech
individua exported price. Petitioner adleges that the Department changed its practice in order to
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comply with the WTO Antidumping Agreement, and now ca culates dumping margins by comparing the
welghted average of norma vaues to the weighted average of export prices of comparable
merchandise. Additiondly, in compliance with the URAA, petitioner notes that the U.S. codified a new
provison defining “dumping margin” and “weighted average dumping margin.” Section 771(35)(A) of
the Act defines “ dumping margin” as “the amount by which the norma value exceeds the export price
or constructed export price of the subject merchandise,” Section 771(B) of the Act defines “weighted
average dumping margin”’ as* the percentage determined by dividing the aggregate dumping margins
determined for a specific exporter or producer by the aggregate export prices and constructed export
prices of such exporter or producer.”

Petitioner contends that section 771(35)(A) indicates that an item is dumped only if its normal
value exceeds its export or constructed price. Petitioner maintainsthat if export or constructed export
price are not greater than normal value, then no dumping has occurred, and the non-dumped
transaction should not be used to mask dumping that has occurred in other transactions. Petitioners
point out, however, that under 771(33)(B), the weighted average dumping margin is caculated using al
sdes, including the non-dumped transactions. Petitioner clams that this is a reasonable means of
edtablishing the dumping margin, in accordance with the court’s holding in Bowe Passat. See Bowe
Passat.

Furthermore, petitioner argues that WTO decisons have no binding effect on non parties (see
SAA, H.R. Doc. No. 103-316(1) (1994) at 1032), and that the doctrine of dtare deciSs is not
goplicable in internationd trade law. See Statute of the Internationa Court of Jugtice, Art. 59 at 14, 59
Stat. 1055, 1062 (June 26, 1945). Petitioner dso contends that the ministeria body of the WTO isthe
only body that can interpret an Appellate Body report (see SAA, H.R. Doc. No. 103-316(1) (1994) at
662). Petitioner further maintains that the methodology used by the EC in EC-Bed Linen may be
different from that used by the Department. Petitioner argues that there is a sgnificant and important
difference between U.S. and European practices. Petitioner contends that in U.S. origind
investigations, the Department initialy caculates only a cash deposit rate, based on an estimate of future
margins, and that it is only after an adminigtrative review that actud dumping duties are imposed.
Petitioner contends that EU methodology, by contrast, applies actua dumping duties prospectively,
without the opportunity for further review. Petitioner argues that, because of these differencesin
methodology, it would be inappropriate to apply the holding reached in EC- Bed Linento U.S.
dumping margin caculation practice.

Petitioner argues that the Department’ s methodology is a reasonable gpplication of U.S.
dumping law in accordance with internationa obligations. Petitioner notes that the CIT has found the
Department’ s methodol ogy to be reasonable. See Bowe Passat, (Sating that “[u]nless and until it
becomes clear that such apractice {i.e., zeroing} isimpermissble or unreasonable. . . the Court must
defer to Commerce' s chosen methodology™). Petitioner argues that the court in Bowe Passat, on facts
amilar to this case, declined to invdidate the Department’ s methodology because it prevented
repondents from masking dumping. Petitioner further contends thet if the negative marginsin the
instant case were not zeroed, the positive dumping that occurred would be undetected, and the dumped
sdeswould continue to injure U.S. producers.
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Department’s Position: We agree with petitioner and we have not changed our calculation of the
wel ghted-average dumping margin as suggested by the respondent for these fina results. Aswe have
discussed in prior cases, our methodology is consstent with our statutory obligations. See eq., Notice
of Find Results of Antidumping Duty Adminigrative Review: Stainless Sted Sheet and Strip in Cails
from Japan, 67 FR 6495, (February 12, 2002), and accompanying lssues and Decison Memorandum
at Comment 1; Notice of Final Determination of Sales et Less Than Fair Vaue: Certain Hot-Rolled
Carbon Stedl Flat Products from the Netherlands, 66 FR 50408 (October 3, 2001), and
accompanying Issues and Decison Memorandum at Comment 1. The Department includes sdes that
did not fal below normd vaue in the welghted-average margin caculation as sdes with no dumping
margin. Thetota vaue of such sdesisincuded in the denominator of the weighted-average margin
aong with the value of dumped sales. However, we do not permit sales that did not fal below normal
vaueto cancd out dumping margins found on other saes.

The Act requires the Department to employ this methodology. Section 771(35)(A) of the Act
defines “dumping margin” as “the amount by which the norma vaue exceeds the export price or
constructed export price of the subject merchandise” Section 771(35)(B) of the Act defines
“welghted-average dumping margin” as “the percentage determined by dividing the aggregate dumping
margins determined for a specific exporter or producer by the aggregate export prices and constructed
export prices of such exporter or producer.” Taken together, these sections direct the Department to
aggregate dl individua dumping margins, each of which is determined by the amount by which norma
val ue exceeds export price or congtructed export price, and to divide this amount by the value of al
sdes. Thedirective to determine the “aggregate dumping margins’ in section 771(35)(B) makes clear
that the singular “dumping margin” in section 771(35)(A) applies on a comparison-specific leve, and
does not itself gpply on an aggregate bass. At no stage in this process is the amount by which EP or
CEP exceeds normad vaue on sdesthat did not fal below normd vaue permitted to cancel out the
dumping margins found on other sdles. This does not mean, however, that sdesthat did not fal below
norma vaue areignored in calculating the weighted-average rate. It isimportant to note that the
welghted-average margin will reflect any “non-dumped” merchandise examined during the investigation,
the value of such sdesisincduded in the denominator of the dumping rate, while no dumping amount for
“non-dumped” merchandise isincluded in the numerator. Thus, a greater amount of “non-dumped’
merchandise results in alower weighted-average margin.

Thisis areasonable means of establishing duty deposit rates in investigations and assessing
dutiesin reviews. In an adminidrative review, the depodt rate calculated for future entries must reflect
the fact that the U.S. Bureau of Customs and Border Protection (“BCBP’) isnot in a postion to know
which entries of merchandise entered after the close of the present review period are dumped and
which are not. By spreading the estimated liability for dumped sdes across dl reviewed sdes, the
wel ghted-average dumping margin dlows the BCBP to gpply this rate to dl merchandise entered after
the close of the review period.

Findly, with respect to respondent’ s WTO-specific arguments, we note that U.S. law, as
implemented through the URAA,, is fully consgtent with our WTO obligations. In addition, the EC-Bed
Linens Pand and Appellate Body decisions concerned a dispute between the European Union and
India The Department is not obligated under the WTO to act in accordance with these decisons
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because this dispute did not involve the United States. See Mushrooms from India. Accordingly, the
Department will continue to gpply our margin caculation methodology.

Comment 14: Ministerial Error

Petitioner aleges that the Department inadvertently failed to revise varigble cost of manufacture
(“VCOMH/U") and total cost of manufacture (“TCOMU”) in the modd match program and tota cost
of manufacture (“TOTCOM”) in the margin program. Petitioner contends that this revison should be
made to reflect the Department’ s revaluation of the direct materials produced by VAL and sold to VIL
and VFL, usng actua materid coststo VAL.

The Virg Group did not rebut this comment.

Department’s Position: We agree with petitioner and have revised the model match and margin
programs for the find results. See the Virg Group’s Find Andysis Memorandum dated May 8, 2003.

RECOMMENDATION

Based on our andysis of the comments received, we recommend adopting dl of the above positions
and adjusting dl rdlated model match and margin caculations accordingly. If these recommendations
are accepted, we will publish the find results of review and the find weighted-average dumping margins
for dl reviewed firmsin the Federa Regiger.

AGREE DISAGREE DISCUSS

Joseph A. Spetrini
Acting Assstant Secretary
for Import Administration

Date
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