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SUMMARY

We have andyzed the comments and rebuttal comments' of interested partiesin the find results
of the above-mentioned countervailing duty (CVD) adminigtrative review covering the period May 22,
2002, through March 31, 2003 (the POR). Asaresult of our analyss, we have made certain
modifications to our Notice of Prdiminary Results of Countervailing Duty Adminidretive Review:
Certain Softwood L umber Products From Canada, 69 FR 33204 (June 14, 2004) (Prdiminary
Reaults). The*“Methodology and Background Information” and “Andysis of Programs’ sections below
describe the decisons made in this CVD adminidretive review. Also below isthe “Anayss of
Comments’ section in which we discuss the issues raised by interested parties. We recommend that
you gpprove the positions we have developed below in this memorandum.

METHODOLOGY AND BACKGROUND INFORMATION

l. Company-Specific Reviews

As noted in the Prliminary Reaults, the Department determined to cal culate company-specific
rates, to the extent practicable. See the March 15, 2004, Memorandum to James J. Jochum, Assistant

1 Case briefs and rebuttal briefs were submitted to the Department on October 19, 2004, and October 27,
2004, respectively.
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Secretary, for Import Adminigration, from Holly A. Kuga, Acting Deputy Assistant Secretary, Group
I1, concerning Selection of Companies for Company-Specific Reviews (Company Sdlection
Memorandum).?

In the Prdiminary Results we stated that, to provide parties an opportunity to comment, the
Department intended to issue a decision memorandum related to subsidy rate caculationsinvolving the
companies sHected for individud review prior to issuing the find results of thisreview. See 69 FR at
33206. On October 8, 2004, we issued a memorandum detailing our analysis of Fontaine Inc.
(formerly JA. Fontaine), Les Produits Forestiers Dube Inc., Scierie West Brome Inc., and Scierie
Lapointe & Roy Ltee., and announced our intent to rescind the reviews with respect to Bear Lumber
Ltd., Bois Daaguam Inc., Cambie Cedar Products Ltd., Midway Lumber Mills Ltd., Nickel Lake
Lumber, Twin Rivers Cedar Products Ltd., and Uphill Wood Supply Inc. See Memorandum to James
J. Jochum, Assgtant Secretary for Import Adminigtration, from Jeffrey May, Deputy Assstant
Secretary for Import Adminigtration, concerning Preliminary Results of Company-Specific Reviews and
Notice of Intent to Partially Rescind Certain Company-Specific Reviews (Company-Specific
Prdiminary Memorandum).

We received comments from numerous parties regarding our March 15, 2004, sdection of only
11 companies for company-specific reviews. In addition, parties commented on our decision not to
conduct company-specific reviews of certain companies and our preliminary determination to rescind
the reviews of seven of the 11 companies. See Comments 1 - 9 and the Department’ s positionsin
response thereto.

For these find results, we continue to find that Fontaine Inc., Les Produits Forestiers Dube
Inc., and Scierie West Brome Inc., each has a company-specific net subsidy rate of zero percent ad
vaoremand that Scierie Lapointe & Roy Ltee. has a company-specific de minimis net subsidy rate.
See the December 13, 2004, Company-Specific Find Caculations Memorandum. Further, for the
reasons et forth in the Company-Specific Preliminary Memorandum, we have rescinded the company-
specific reviews of Bear Lumber Ltd., Bois Daaguam Inc., Cambie Cedar Products Ltd., Midway
Lumber Mills Ltd., Nickel Lake Lumber, Twin Rivers Cedar Products Ltd., and Uphill Wood Supply
Inc.

. Subsdies Valuation I nformation

A. Aagregation and Company-Specific Rates

In accordance with 19 CFR 351.213(b), the Government of Canada (GOC) and the Coalition
for Fair Lumber Imports Executive Committee (petitioners) requested an administrative review of this
countervailing duty order and both requested that this review be conducted on an aggregate basis. See

2 All public documents and public versions of business proprietary documents are availablein the public
file located in the Department’ s Central Records Unit (CRU), room B-099.
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Initiation of Antidumping and Countervailing Duty Adminigrative Reviews and Request for Revocation
in Part, 68 FR 39055 (July 1, 2003) (Initiation Notice). Because of the extraordinarily large number of
softwood lumber producers in Canada, the Department determined to conduct this administrative
review of the order on an aggregate basis and calculate a single country-wide subsidy rate to be applied
to al exports of subject merchandise. See section 777A(€)(2)(B) of the Tariff Act of 1930, as
amended (the Act) and the duly 25, 2003, Memorandum to Joseph A. Spetrini, Acting Assstant
Secretary for Import Adminigtration, from Holly A. Kuga, Acting Deputy Assistant Secretary, Group

1, regarding Methodology for Conducting the Review (Review Methodology Memorandum).

As noted in the Prdiminary Reaults, the Department solicited information from the GOC on an
aggregate or industry-wide basis in accordance with section 777A(€)(2)(B) of the Act, rather than from
individua producers and exporters. See 69 FR at 33206. Although as noted above, we received
comments regarding company-specific reviews, no interested party objected to the conduct of the
review on an aggregate basis. For purposes of these fina results, we have aggregated the subsidy
information on an industry-wide basis. Specificdly, we used the information provided by the GOC and
Provincid governments and caculated one subsidy rate for the Canadian softwood lumber industry for
exports of softwood lumber to the United States.

B. Allocation Period

In the underlying investigation, and the Preliminary Results of this review, pursuant to 19 CFR
351.524(d)(2), the Department alocated, where applicable, al of the non-recurring subsidies provided
to the producers/exporters of subject merchandise over a 10-year average useful life (AUL) of
renewable physica assets for the industry concerned, as listed in the Internal Revenue Service' s (IRS)
1977 Class Life Asset Depreciation Range System, as updated by the Department of the Treasury.
See Natice of Preliminary Affirmative Countervailing Duty Determination, Prdiminary Affirmetive
Critical Circumstances Determingtion, and Alignment of Find Countervailing Duty Determination With
Final Antidumping Determination: Certain Softwood L umber Products From Canada, 66 FR 43186
(August 2001), Notice of Find Affirmative Countervalling Duty Determination and Find Negetive
Critical Circumgtances Determination: Certain Softwood L umber Products From Canada, 67 FR
15545 (April 2, 2002) (Lumber 1V), and Prdiminary Results  No interested party challenged the 10-
year AUL derived from the IRStables. Thus, in the fina results of this review, we have dlocated,
where gpplicable, dl of the non-recurring subsidies provided to the producers/exporters of subject
merchandise over a 10-year AUL.

C. Recurring and Non-Recurring Benefits

The Department has previoudy determined that the sde of Crown timber by Canadian
provinces confers countervailable benefits on the production and exportation of the subject
merchandise under section 771(5)(E)(iv) of the Act, because the sumpage fees at which the timber is
sold isfor less than adequate remuneration. For the reasons described in the program sections below,
the Department continues to find that Canadian provinces sell Crown timber for less than adequate
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remuneration to softwood lumber producersin Canada. Pursuant to section 351.524(c)(1) of the CVD
Regulations, subsidies conferred by the government provision of agood or service normdly involve
recurring benefits. See Countervailing Duties, Find Rule, 63 FR 65348 (November 25, 1998) (CVD
Regulaions). Therefore, congstent with our regulations and past practice, benefits conferred by the
provinces administered Crown stumpage programs have, for purposes of these find results, been
expensed in the year of receipt.

In this review the Department aso investigated other programs that involve the provision of
grants to producers and exporters of subject merchandise. Under section 351.524 of the CVD
Regulations, benefits from grants can either be classified as providing recurring or non-recurring
benefits. Recurring benefits are expensed in the year of receipt, while grants providing non-recurring
benefits are alocated over time corresponding to the AUL of the industry under review. Specificdly,
under section 351.524(b)(2) of the CVD Regulations, grants which provide non-recurring benefits will
aso be expensed in the year of receipt if the amount of the grant under the program islessthan 0.5
percent of the rdlevant sales during the year in which the grant was approved (referred to asthe 0.5
percent test).

D. Benchmarks for L oans and Discount Rate

In selecting benchmark interest rates for use in caculating the benefits conferred by the various
loan programs under review, the Department’ s norma practice is to compare the amount paid by the
borrower on the government provided loans with the amount the firm would pay on a comparable
commercid loan actudly obtained on the market. See section 771(5)(E)(ii) of the Act; 19 CFR
351.505(8)(1) and (3)(i). However, because we conducted this review on an aggregate basis and,
with the exception of the company-specific reviews noted above, we are not examining individud
companies, for those programs requiring a Canadian dollar-denominated discount rate or the
gpplication of a Canadian dollar-denominated, short-term or long-term benchmark interest rate, we
used for these fina results the nationa average interest rates on commercid short-term or long-term
Canadian dollar-denominated |oans as reported by the GOC.

The information submitted by the GOC was for fixed-rate short-term and long-term debt. For
short-term debt, the GOC provided monthly weight-averaged short-term interest rates based on the
prime businessrate, SME rate, three-month corporate paper rate, and one-month bankers' acceptance
rate, as reported by the Bank of Canada. For long-term debt, the GOC provided quarterly implied
rates caculated from long-term debt and the interest payments made on long-term debt as reported by
Statistics Canada (STATCAN). Based on these rates, we derived smple averaged POR rates for
both short-term and long-term debt.

Some of the reviewed programs provided long-term loans to the softwood lumber industry with
variable interest ratesingtead of fixed interest rates. Because we were unable to gather information on
variable interest rates charged on commercia loans in Canada, we have used as our benchmark for
those loans the rate applicable to long-term fixed interest rate loans for the POR as reported by the
GOC.

Regarding the sdection of a discount rate for the purposes of alocating non-recurring subsidies
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over time, we are directed by 19 CFR 351.524(d)(3). Because we conducted this review on an
aggregate basis under section 777A(e)(2)(B) of the Act, we used as the discount rate, the average cost
of long-term fixed-rate loans in Canada as reported by the GOC. See 19 CFR 351.524(d)(3)(i)(B).

E. Aqgaregate Subsidy Rate Calculation

As noted above, this adminigtrative review was conducted on an aggregeate basis, with the
exception of the individua company-specific reviews. We have used the same methodology to
ca culate the country-wide rate for the programs subject to this review that we used in the investigation
and in the Prdliminary Results.

1. Provincial Crown Sumpage Programs

For ssumpage programs administered by the Canadian provinces subject to thisreview, we
firs caculated aprovincid subsidy rate by dividing the aggregate benefit conferred under each specific
provincid stumpage program by the tota stumpage denominator calculated for that province. For
further information regarding the sumpage denominator, see the “ Denominator Issues’ section, below.
Asrequired by section 777A(€)(2)(B) of the Act, we next calculated a single country-wide subsidy
rate. To caculate the country-wide subsidy rate conferred on the subject merchandise from all
stumpage programs, we weight-averaged the subsidy rate from each provincia stumpage program by
the respective province' s relaive shares of tota exports to the United States during the POR. Asin
Lumber 1V and in the Prliminary Results, these weight-averages of the subject merchandise do not
include exports from the Maritime Provinces. See eq., the April 25, 2002, Memorandum to Faryar
Shirzad, Assistant Secretary for Import Adminigtration, from Bernard T. Carreau, Deputy Assistant
Secretary for Import Administration, regarding Minigteria Error Allegations Filed by Respondents and
Petitioners. We then summed these weight-averaged subsidy rates to determine the country-wide rate
for dl provincid Crown stumpage programs.

2. Other Programs

We dso examined a number of non-stumpage programs administered by the Canadian Federa
Government and certain Provincid Governmentsin Canada. These included programs previoudy
investigated and programs newly aleged in thisreview. To caculate the country-wide reate for these
programs, we used a different methodology than that employed in the investigation. For federa
programs that were found to be specific because they were limited to certain regions, we caculated the
countervailable subsdy rate by dividing the benefit by the rlevant denominator (i.e., total production of
softwood lumber in the region or total exports of softwood lumber to the United States from that
region), and then multiplying that result by the relative share of total softwood exports to the United
States from that region. For federa programs that were not regionaly specific, we divided the benefit
by the rdevant sdles (i.e, tota sales of softwood lumber, total sales of the wood products
manufacturing industry (which includes softwood lumber), or total saes of the wood products
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manufacturing and paper industries).

For provincid programs, we caculated the countervailable subsidy rate by dividing the benefit
by the relevant sdles amount for that province (i.e., total exports of softwood lumber from that province
to the United States, tota sdes of softwood lumber in that province, or total sales of the wood products
manufacturing and paper indudtries in that province). That result was then multiplied by the relaive
share of total softwood exports to the United States from that province.

Where the countervailable subsidy rate for a program was less than 0.005 percent, the program
was not included in cd culating the country-wide countervalling duty rate.

3. Excluded Companies

In the investigation, we deducted from the above-mentioned denominators, sales by companies
that were excluded from the countervailing duty order. As noted in the Prdiminary Results, the
Department has aso concluded expedited reviews for a number of companies, pursuant to which a
number of additiona companies have been excluded from the countervailing duty order. Pursuant to
our prior practice, we have deducted the sdles of dl companies excluded from the countervailing duty
order from the relevant sales denominators used to caculate the country-wide subsidy rates, aswel as
the sdles of companiesindividudly reviewed in this review, as discussed above.

In the Prdiminary Results, we estimated the companies POR sales using sales data they
supplied during the underlying investigation or expedited review. Specificaly, we indexed the sdes data
of the excluded companies to the POR using province-specific lumber price indices obtained from
STATCAN. We then subtracted the indexed sales data of the excluded companies from the provincia
and Canada-wide sales denominators.

Asnoted in the Prliminary Results, on May 25, 2004, we requested sales data for the POR
from the companies that were excluded from the countervailing duty order as aresult of the excluson
and expedited review process. We received only one response to that request. Additiondly, we did
not receive any comments from parties on our treatment of these companies sadesin our Prdiminary
Reaults. Asareault, for these fina results, we have continued to estimate the companies POR sales
using the sdles data they supplied during the underlying investigation or expedited reviews, with the
exception of the company that responded, for which we used the reported values. Because, for these
find results, we are providing company-specific rates to four companies, we have aso excluded their
sdes from our denominator calculations.

In addition, as discussed more fully in the Department’ s position in response to Comment 17,
for these find results, we have estimated the excluded companies POR stumpage benefits using the
data they supplied during the underlying investigation or expedited review. Because the underlying data
related to volumes of logs and/or lumber acquired by the companies, we applied the province-specific
benefit rates caculated in these find results to the volumes relied on in the investigation or expedited
review. We then subtracted the sumpage benefits of the excluded companies from the provincia and
Canada-wide stumpage numerators.

F. Pass-through
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During the underlying investigation and this adminigrative review, the Canadian parties damed
that a portion of the Crown logs processed by sawmills were purchased by the millsin arm’ s-length
transactions with independent harvesters and such logs must be excluded from the subsidy caculation
unless the Department determines that the benefit to the independent harvester passed through to the
lumber producers. In the Preliminary Results, we determined that Alberta, British Columbia (B.C.),
Manitoba, Ontario, and Saskatchewan each failed to substantiate its claim that logs entering sawmills
during the POR included logs purchased in arm’ s-length transactions. See 69 FR at 33208, 33209.

We received comments from numerous parties on these issues. See Comments 10 - 11,
below. For thefina results of this review, we have continued to determine that Alberta, B.C.,
Manitoba, Ontario, and Saskatchewan each failed to substantiate its claim that logs entering sawmills
during the POR included logs purchased in arm’ s-length transactions.

1. Denominator

As noted above and as discussed in the Prdiminary Results, the Department is determining the
stumpage subsidies to production of softwood lumber in Canada on an aggregate basis. See 69 FR at
33209. The methodology employed to caculate the ad valorem subsidy rate requires the use of a
competible numerator and denominator. In the Prliminary Results, the Department explained thet in
the numerator of the calculation, the Department included only the benefit from those softwood Crown
logs that entered and were processed by sawmills during the POR (i.e., logs used in the lumber
production process). Accordingly, the denominator used for thisfina caculation included only those
products that result from the softwood lumber manufacturing process.

Conggtent with the Department’ s previoudy established methodology, we included the
following in the denominator: softwood lumber, including softwood lumber that undergoes some further
processing (so-called “remanufactured” lumber), softwood co-products (e.q., wood chips) that resulted
from lumber production at sawmills, and residua products produced by sawmills that were the result of
the softwood lumber manufacturing process, specificdly, softwood fuelwood and untreated softwood
ties.

To establish the vaue for the denominator, during the course of this adminigtrative review, the
Department repeatedly sought information regarding the GOC'’ s sdles denominator deta for each of the
provinces under review. Asdiscussed in the Prdiminary Results, however, despite our repeated
requests, that data was not provided for Manitoba and Saskatchewan.

In the Prliminary Reaullts, the Department found that the GOC had failed to cooperate to the
best of its ability by faling to make any effort to seek waivers from the smal number of affected
companies in Manitoba and Saskatchewan and that an adverse inference was warranted. As adverse
facts available, we relied upon information supplied by the GOC in its questionnaire responses. For
further discussion of thisissue, see Comment 17, below.

Alsoin the Prdiminary Reaults, the Department declined to include any shakes and shingles
products in the denominator of the subsidy rate ca culations because we have no way separately to
determine the values of treated and untreated shakes and shinglesin the resdua products category.
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Findly, in response to the GOC' s request that the denominator should be expanded to include
“other softwood products’ produced by non-sawmill wood product producers using inputs obtained
from sawmills, the Department preliminarily found that the products listed by the GOC in the “ other
softwood products’ category are outputs of non-sawmill wood product manufacturers that may use
lumber as an input, but are not the direct result of the softwood lumber manufacturing process. See
Prdiminary Results, 69 FR at 33212. Therefore, the Department concluded that inclusion of such
products in the denominator is inappropriate because it isinconsstent with the methodology used to
caculate the numerator. Concerning softwood “co-products’ produced by non-sawmill
edtablishments, the Department aso preliminarily determined not to include these vauesin the
denominator because we lacked the information necessary to determine the vaue of softwood co-
products made by remanufacturers that resulted from the softwood lumber manufacturing process. We
recelved comments from interested parties on our denominator. See Comment 16, below.

After considering the comments, for these fina results we have not changed our caculation of
the denominator, other than, as discussed above in the “ Excluded Companies’ section of this
memorandum.

ANALY SIS OF PROGRAMS

l. Provincid Stumpage Programs Determined to Confer Subsidies

In Canada, the vast mgority of standing timber that is sold originates from lands owned by the
Crown. Each of the reviewed Canadian provinces, i.e., Alberta, B.C., Manitoba, Ontario, Quebec,
and Saskatchewan,® has established programs through which they charge certain license holders
“sumpage’ feesfor standing timber harvested from these Crown lands. These programs, the sole
purpose of which isto provide lumber producers with timber, are described in detall in the province-
gpecific sections of the Prdiminary Results See 69 FR at 33219 - 33227. We did not receive any
comments with respect to the operation of any of the provinces sumpage programs. Therefore, we
have not repeated the full description of the provincid stumpage programs here.

In accordance with section 771(5) of the Act, to find a countervailable subsidy, the Department
must determine that a government provided afinancid contribution and that a benefit was thereby
conferred, and that the subsidy is specific within the meaning of section 771(5A) of the Act. Asset
forth below, no new information or argument on the record of this review has resulted in achange in the
Depatment’ s determinations from Lumber 1V and the Preiminary Results that the provincid sumpage
programs condtitute financid contributions provided by the provincid governments and that they are

3 Inthis review, we did not examine the stumpage programs with respect to the Y ukon Territory, Northwest
Territories, and timber sold on federal land because the amount of exports to the United Statesis insignificant and
would have no measurable effect on any subsidy rate caculated in thisreview.
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specific. However, thereis new information on the record of this review that was not on the record in
the underlying investigation that resulted in our decison to use different benchmarks against which to
measure the adequacy of remuneration, i.e., to measure the benefit conferred. In addition, based on
our analyss of information and comments received since the Prdiminary Results, as discussed more
fully below, we have determined to use a different benchmark againgt which to measure the adequacy
of remuneration with respect to B.C.

A. Financia Contribution and Specificity

Asnoted in our Prliminary Results, and consstent with Lumber 1V, the Department
determined, consistent with section 771(5)(D)(iii) of the Act, that the Canadian provincia stumpage
programs congtitute a financid contribution because the provincid governments are providing a good to
lumber producers, and that good istimber. Asin the investigation, the Department noted that the
ordinary meaning of “goods’ is broad, encompassing dl “ property or possessons’ and “sdegble
commodities” The Department found that “nothing in the definition of the term ‘goods’ indicates that
things that occur naturally on land, such astimber, do not congtitute ‘goods.’” To the contrary, the
Department found that the term specificaly includes
“. .. growing crops and other identified things to be severed from red property.” The Department
further determined that an examination of the provincid stumpage systems demondtrated that the sole
purpose of the tenures was to provide lumber producers with timber. Thus, the Department
determined that regardless of whether the provinces are supplying timber or making it available through
aright of access, they are providing timber. See Prdiminary Results 69 FR at 33213.

No new information has been placed on the record of this review warranting a change in our
finding that the provincid stumpage programs condtitute a financid contribution in the form of agood,
and that the provinces are providing that good (i.e., timber) to lumber producers. Consistent with
Lumber 1V, we continue to find that the sumpage programs condtitute a financid contribution provided
to lumber producers within the meaning of section 771(5)(D)(iii) of the Act.

In our Prdliminary Resultsand in Lumber 1V, the Department determined that provincia
stumpage subsidy programs were used by a*limited number of certain enterprises’ and, thus, were
gpecific in accordance with section 771(5A)(D)(iii)(I) of the Act. More particularly, the Department
found that stumpage subsidy programs were used by a single group of industries, comprised of pulp and
paper mills, and the saw mills and remanufacturers that produce the subject merchandise. Thisistruein
each of the reviewed provinces. We received comments on this determination. See Comment 18,
below. Based on our andyss of the information and arguments on the record, the Department
continues to find that the sumpage programs are specific within the meaning of section
771(5A)(D)(iii)(1) of the Act.

B. Benefit - Benchmark

Section 771(5)(E)(iv) of the Act and section 351.511(a) of the CVD Regulations govern the
determination of whether a benefit has been conferred from subsidies involving the provison of a good
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or service. Pursuant to section 771(5)(E)(iv) of the Act, abenefit is conferred by a government when
the government provides a good or service for less than adequate remuneration. Section 771(5)(E)
further states that the adequacy of remuneration

shdl be determined in relation to prevailing market conditions for the
good or service being provided . . . in the country which is subject to
the investigation or review. Prevailing market conditions include price,
qudity, avallability, marketability, transportation, and other conditions
of...sde

Section 351.511(a)(2) of the CVD Regulations sets forth the hierarchy for selecting a
benchmark price to determine whether a government good or service is provided for less than adequate
remuneration. The hierarchy, in order of preference, is (1) market-determined prices from actua
transactions within the country under investigation or review; (2) world market prices that would be
available to purchasersin the country under investigation; or (3) an assessment of whether the
government price is condstent with market principles. See Prdiminary Results, 69 FR at 33213 -
33219, for afull discussion of the application of the hierarchy.

Private Provincid Market Prices

As discussed in the Prdiminary Reaults, the Department preliminarily found that there were no
private market pricesin the provinces whose ssumpage programs are under review that could serve as
fird-tier benchmarks. Specificdly, the Department preliminarily found with respect to Manitoba and
Saskatchewan, there was no province-specific private sumpage data upon which to base afirst tier
benchmark arising from those provinces. Additiondly, B.C. did not provide private sumpage prices
for the record of this proceeding. Instead, B.C. provided prices from auctions the government
adminigters under the Small Business Forest Enterprise Program (SBFEP). Aswedid in Lumber IV,
and following the guiddines laid out in section 351.511 of our regulations, we preliminarily did not rely
on these prices as we found that the auctions were not competitively run because they were not open to
al bidders. Albertareported private price data and government competitive bid data as reported in
Alberta's Timber Damage Assessment (TDA) 2003 update. As discussed in the Prdiminary Results,
the Department determined that we were unable to use these transactions as benchmark prices based
on the evidence on the record demongtrating that Alberta’s private timber market prices are
adminigtratively set and do not reflect market determined prices as required by the CVD Regulations.
Ontario provided a survey of private prices prepared by Demers Gobell Mercier & Accocies Inc.
(DGM). Asdiscussed in the Prdiminary Reaults, this pricing data was prepared for the sole purpose of
responding to the Department’ s questionnaire in this adminigrative review. The Department aso
explained that because it was unable to verify the private pricing data to determine its reliability and
accuracy, the Department preliminarily determined that the data could not serve to establish a market
benchmark. Seeld., 69 FR at 33214,- 33215. Finadly, athough Quebec provided private ssumpage
prices charged in Quebec, the Department preliminarily determined that record evidence demonstrated
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that these prices were not suitable for use as a benchmark within the meaning of section
351.511(a)(2)(i) of the CVD Regulations because the incentives that tenure holders face vis-a-vis the
private market are distorted by a combination of the Government of Quebec’'s (GOQ's) administered
stumpage system, the relative size of public and private markets, feed back effects between the private
and public markets, and a non-binding annua adlowable cut (AAC).

We received comments from parties concerning our preliminary finding thet there were no
useable private market prices provided by Alberta, Ontario, and Quebec. See Comments 19 - 33,
below. Based on our andysis of the information and arguments on the record, for purposes of these
find results, we continue to find that there are no useable private market prices in the provinces whose
provincia stumpage programs are under review.

Private Stumpage Pricesin New Brunswick and Nova Scotia

As noted in the Prliminary Reaults, unlike the investigetion, in this review we have additiond
information on private timber pricesin Canada. Specificdly, we have private sumpage prices from
New Brunswick and Nova Scotia (together, the Maritimes). Because private price data for the
Maritimes are on the record of this adminigtretive review, we closely examined these pricesto
determine whether they congtitute market-determined in-country prices under the first tier of our
adequate remuneration hierarchy. See section 351.511(a)(2)(i) of the CVD Regulations.

In the Priminary Reaults, the Department described the Maritimes pricing datain detail and,
after consderation of the arguments of the interested parties, we preliminarily found that those prices
are appropriate market-determined benchmark prices, consstent with the first tier of our regulatory
hierarchy. We dso preliminarily determined that the Maritimes prices for eastern Spruce-Pine-Fir
(SPF) are comparable to Crown stumpage prices for the SPF species groupings in Quebec, Ontario,
Manitoba, Saskatchewan and a portion of Alberta because the speciesin the Maritimes are
representative of the speciesin those provinces. Accordingly, we preliminarily determined to use the
private Maritimes timber prices in our benefit calculation and compared these prices to the Crown
stumpage prices in each of the provinces to determine whether the Crown prices were for less than
adequate remuneration.* See Preliminary Results, 69 FR at 33218 - 33219.

We dso preliminarily determined that a comparison of the Maritimes pricesto thosein B.C.
and western Albertais appropriate for benchmark purposes. However, we preliminarily determined
that record evidence aso indicated that there are differences in values between eastern and western
SPF because treesin the West are generdly larger, and yield more and better quality lumber.
Therefore, we preliminarily determined to adjust the benchmark prices to account for the higher value
treesin B.C. and western Alberta. See |d.

After issuance of the Prdiminary Results, we provided interested parties an opportunity to
submit new information relevant to the use of data from the Maritimes and the comparability of this data
to smilar datain other Canadian provinces. We received such new information on August 31, 2004,

4 Where appropriate, we also compared prices of certain non-SPF species for which price datais available
in the Maritimes.
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and September 10, 2004. We conducted verification of the information provided by the Maritimes
between September 13 and 24, 2004.

In addition, we received comments from interested parties on our use of the private Maritimes
timber prices. Interested parties objected to our preiminary finding that the Maritimes pricing data
represents market-determined prices that are an appropriate benchmark consistent with our first tier
benchmark. See Comments 34 - 38, below. In addition, parties objected to our benchmark
adjustment (the East-West adjustment) as applied to B.C. and a portion of Alberta.

Based on our andysis of the comments received and evidence on the record, for these find
results, we continue to find that the Maritimes prices are an gppropriate benchmark under the firdt tier
of our regulations for purposes of measuring the adequacy of remuneration of the sumpage programsin
Alberta, Manitoba, Ontario, Quebec, and Saskatchewan. Further, we have determined that an East-
West adjustment to the Maritimes benchmark is not needed nor gppropriate for a portion of Alberta.
See Comment 43, below.

However, with respect to B.C., we have determined that the Maritimes pricing data, in light of
the needed adjustments, may not be the most appropriate benchmark. Rather, as discussed in detall
below, we have determined that the most appropriate benchmark with which to measure the adequacy
of remuneration for the B.C. sumpage program is a benchmark based on U.S. logs.

Benchmark Pricesfor B.C.

1. The Maritimes Benchmarks Are Not the Most Appropriate for B.C.

In the Prdliminary Results, we determined that there were no private market sumpage pricesin
the provinces whose provincia stumpage programs are under review that can serve as benchmarks.
However, we found that private sumpage prices in the Maritimes condtitute market-determined, in-
country prices under the first tier of the adequate remuneration hierarchy in the Department’s
regulations. We therefore used those Maritimes' pricesin the Prdliminary Results as benchmarks to
asess the adequiacy of remuneration for provincid sumpage. As discussed above, we continue to find
that those Maritimes' prices are in-country, market-determined prices under tier one of our regulations.
As discussed above, we continue to find that the Maritimes' prices are appropriate benchmarks to
assess the adequacy of remuneration for the provincia sumpage programs in Alberta®, Manitoba,
Ontario, Quebec, and Saskatchewan. With respect to B.C., however, we are modifying our
methodology. We find that because of the extengve differences between the species harvested in B.C.
and the Maritimes, the adjusted Maritimes prices are not the most gppropriate benchmarks available
to measure the adequacy of remuneration for B.C.

In the Priminary Results, we found that there was subgtantid smilarity between the speciesin
the Maritimes and B.C., recognizing that the mgority of al Canadian lumber production is marketed
and sold as one generaly recognized and commercidly interchangesble product, “ SPF.” On that basis,

5 In Comment 43 of this Decision M emorandum, we discuss the change in our methodology with respect to
Alberta.
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we preliminarily found that a comparison of the Maritimes pricesto those in B.C. was gppropriate for
benchmark purposes. However, we dso found that B.C. species were generdly larger and produced
more vauable lumber than timber species harvested in the Maritimes. We therefore adjusted the
Maritimes benchmark prices to account for the differences in values between eastern and western SPF
using an adjustment based on the ratio of market-determined stumpage pricesin the United States of
eastern SPF and the western timber (East/West Adjustment).® See Prdiminary Results, 69 FR at
332109.

Interested parties raised numerous comments following the Preliminary Results regarding the
comparability of speciesin B.C. and eastern SPF speciesin the Maritimes. Specifically, the parties
guestion the degree of commercid interchangeability of eastern SPF with prevaent B.C. species, such
asfir-larch, and hem-fir. With respect to commercia interchangeability, evidence on the record
demondrates that the prices for certain framing lumber products made from SPF, hem-fir, and fir-larch
are published together with no differentiation given between the products. This indicates some degree
of commercia overlap. However, the record dso reflects that hem-fir and fir-larch are identified as
being ided in anumber of specidized applications for which SPFisnot. For example, the Canadian
Lumber Grading Authority’ s Standard Grading Rules for Canadian Lumber and the Western Wood
Products Association’s Western Lumber Product Use Manud both show that fir-larch has certain
different physica characteristics and is used in awider range of gpplications than eastern SPF, i.e.,
“appearance grades’.” In the context of determining an appropriate benchmark, this evidence
demondtrates that the degree of commercid interchangeability between the speciesin B.C. and eastern
SPF speciesin the Maritimesis less than we origindly believed it to be. In addition, other record
evidence attests to the greater value of western timber relative to eastern timber, based in part in size.
For example, arecent U.S. Forest Service report Profile 2001 Softwood Sawmills in the United States
and Canada Stated that “western timber tends to be larger and hence more vauable than eastern and
northern trees.”® However, the report provides no basis for adjusting for this difference. Based on the
record of this proceeding, therefore, we concluded that the East/West adjustment that we used in the
Preliminary Results may not provide an appropriate means of taking account of differencesin value
between the species. Accordingly, we looked to other information on the record that better reflected
the market value of B.C. timber.

2. World Market Prices

In congdering the second tier regulatory hierarchy, we are cognizant of the fact thet the
NAFTA Pand consdering the Lumber 1V found that standing timber is not a good thet is commonly

6 Seethe December 13, 2004, Benchmark Calculation Memorandum, which contains the actual ratios applied
to the benchmark prices.

"March 15, 2004, memorandum Factual Information Regarding Use of Maritimes Stumpage Prices.

8 March 15, 2004, BCTLC submission of factual information.
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traded across borders. As aconsequence, according to the Pandl, there is no world market price for
timber that satisfies U.S. gtatutory or regulatory requirements. The Panel also observed that because
the Department’ s adjustments did not adequately account for differences in Canadian market
conditions, the Department construed the statute in a manner contrary to law.

In the First Remand we disagreed with the Panel’ s conclusion and noted our continuing belief
that the resulting benchmarks condtitute world market prices for timber that are commercidly avalable
to purchasers in Canada, within the meaning of 19 CFR 351.511(a)(2)(ii). See Remand Determination
In the Matter of Certain Softwood Lumber from Canada: Find Affirmative Countervailing Duty
Determination, Secretariat File No. USA-CDA-2002-1904-03 NAFTA Binationa Panel Review
(January 12, 2004). We nonetheless followed the Pandl’ s ingtruction and for the purpose of the
remand, established a new methodology to determine the existence of a benefit.

In this review, the petitioners have once again suggested that U.S. stumpage prices should be
considered an appropriate benchmark either as world market prices or based on market principles.
For the reasons discussed below, we have determined that U.S. stumpage prices are not the most
gppropriate benchmarks for purposes of measuring the adequacy of remuneration of B.C. sumpage
programs.

3. B.C. Log Prices Are Not An Appropriate Benchmark

In this review, we collected and analyzed detailed information on log transactionsin B.C. The
record supports two sgnificant findings. Thefird isthat sumpage and log markets are closdy
intertwined and therefore Crown stumpage prices affect both sumpage and log prices. The second is
that Crown logs are, in fact, sold in substantial quantities on the log market. Based on this evidence and
these findings, we determine that there are no market-determined log pricesin B.C. upon which we can
measure the adequacy of remuneration.®

The Log Export Restraint (LER) response established that sstumpage and log markets are
closdly intertwined. For example, the application process for the right to export timber after processing
involves avariety of andyses that include sumpage costs and log prices. See the June 2, 2004,
Memorandum to Melissa G. Skinner, Director, from Stephanie Moore and Joy Zhang, Case Anayds,
concerning Verification of the Questionnaire Responses Submitted by the Government of British
Columbia (GOBC Verification Report) at Exhibits 10-15.1° In addition, we verified a study submitted
by B.C., “Norcon Forestry Ltd. Survey of Primary Sawmills Arm's Length Log Purchasesin the
Province of British Columbia” See the March 15, 2004, submission to the Department by Steptoe &
Johnson. This study, and our verification report show that the great maority of wood sold in B.C.

9 The evidence on the record of the NAFTA remand supported a different conclusion. |n the Matter of
Certain Softwood Lumber Products from Canada: Final Affirmative Countervailing Duty Determination; Secretariat
File No. USA-CDA-2002-1904-03, Remand Determination (January 12, 2004).

10 For example, in evaluating export applications for standing timber, B.C. uses|og price estimates as part of
itsanalysis.
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(apart from alocated Crown wood) is purchased by large integrated tenure-holding producers who
purchase wood for their sawmills following standard purchase contracts; these contracts can and are
structured as log purchases or ssumpage purchases. Thus, the record evidence indicates that these
producers are indifferent as to which form of wood, i.e., either timber or logs, they purchase for usein
softwood lumber production.  Instead, the decison to purchase ether timber or logs will ultimately
depend on price. Thefact that these companies smultaneoudy purchase and use both forms of wood
means, in principle, that the prices for sumpage or logs are equivaent to the purchaser from a cost
standpoint, i.e., sumpage price plusthe cost of harvesting is equivaent to paying for alog. The fact
that these producers used both timber and logs throughout the POR to produce softwood lumber
means that this price equivaence was maintained throughout the POR. This suggests that the timber
and log prices are linked, which, in turn, suggests that low (or high) timber prices meanslow (or high)
log prices™ The Department therefore finds that there is sufficient record evidence to conclude that
subsidized prices in the Crown stumpage market would result in price suppression in the sales of
Crown logs.

Prices from the Vancouver Log Market (VLM) provide the only record evidence of published
log pricesin B.C. While the GOBC argues that these prices reflect private market transactions, the
record evidence shows that the VLM is controlled by large tenure holders who obtain the mgority of
their own needs from the Crown at low subsidized prices. For example, Dr. Pearse' s study for the
B.C. government on the Coadtal forest industry, “Ready For Change,” finds that the VVancouver Log
Market istoo dominated by a handful of large tenure-holding buyers and sdllers (see, Pearse (2001) at
24). On the demand side of the VLM, Crown tenure holders would be unwilling to pay higher prices
for private logs than their own log costs as derived from a subsidized Crown stumpage price, since they
could always source additiond logs from their own tenure (i.e., dagtic supply). Further, on the supply
dde, VLM prices are unsuitable benchmarks to the extent that they represent the sale of Crown logs,
the prices of which would reflect prices the Crown stumpage market.

The LER questionnaire response from B.C. contains ample evidence of the dominant presence
of the tenure-holders on the VLM.*2 The government of B.C.'s (GOBC's) own specidist hired to
evaduate thar industry described the VLM, in its entirety, as.

an informd arrangement among the big supply departments of the mgor coasta licensees (i.e.,
the holders of long-term and large forest tenures), representatives of the larger market loggers,
the log buyers for smdler independent tenured or non-tenured mills or their agents and the

Y That isnot to say that timber and log prices arerigidly linked and follow each other in lock-step at every

point intime. There are, of course, other factors such as input switching costs and capacity constraints that might
weaken or temporarily break the link, but as a general rule, there is linkage between timber and log prices sufficient to
make softwood lumber producers indifferent between timber and log purchases.

2 The LER guestionnaire responses of the GOBC, and the verification report, have extensive information

showing that a hand full of large tenure holding firms account for the great mgjority of transaction onthe VLM. See
eg., the March 8, 2004, supplemental questionnaire response of the GOBC at BC-VI11-8.
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“traders’ employed by log brokers - - dl of whom, from their offices, buy and sell logson a
routine basis.

Moreover, none of the published log prices for the VLM distinguish between Crown logs and
private logs; thus, even if we thought purdly private prices were not affected by the Crown ssumpage
prices, it would be impossible to isolate such pricesto establish abenchmark.  Findly, Dr. Pearse’'s
study finds that many of the sales transactions recorded in the VLM data are not actualy independent
purchases or sales, but trades of one type of logs for another. Log swaps were identified in the study
as an important factor limiting the operation of competitive forcesin the market place (see, Pearse
(2001) at 24).

For these reasons, the record evidence supports the Department’ s finding that the B.C. log
prices submitted by the GOBC are not market-determined prices independent from the effects of the
underlying Crown stumpage prices. Because of the linkage between B.C. log prices and Crown
stumpage, those B.C. log prices cannot be used to assess the adequacy of remuneration.

4. U.S. Log Prices are a More Appropriate Benchmark

An andlysis of the record indicates that the information for potential benchmarks consists of
B.C. log prices, U.S. sstumpage prices for species comparable to those in B.C,, i.e,, inthe U.S. Pacific
Northwest, and U.S. log prices. As discussed above, B.C. log prices are not appropriate because we
find that they are not market-determined prices. Although we considered comparable U.S. ssumpage
prices as an gppropriate benchmark under our regulatory hierarchy, using these prices requires complex
adjustments to the available data.

We therefore turned our analysisto U.S. log prices. Under our regulatory hierarchy, U.S. log
prices condtitute third tier benchmarks, i.e., a benchmark that is consistent with market principles. See
19 CFR 351.511(a)(2)(iii). The regulations do not specify how the Department is to conduct a market
principles andysis. By its nature such an andys's depends upon available information concerning the
market sector at issue and therefore must be developed on a case-by-case basis.®® It isgenerdly
accepted that the market value of timber is derivative of the value of the downstream products. The
species of atree largely determines the downstream products that can be produced from atree; the
vaue of aganding tree is derived from the demand for logs produced from that tree and the demand
for logsisin turn derived from the demand for the type of lumber produced from these logs.**

Asareault of the amilarity of species between the timber harvested in the U.S. Peacific
Northwest and in B.C. (see discussion below), we have selected U.S. Pacific Northwest log prices as
the most gppropriate benchmark on the record to eva uate whether Crown timber in B.C. is priced

13 For the reasons stated in Comment 44 of this Decision Memorandum, we have rejected the GOBC's claim
that we conduct a market principles analysis based on a cost methodol ogy.

14 The provincial stumpage cal culations acknowledge this principle by tracking either timber, log, or lumber
prices for different species (or species groups).
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consstent with market principles. We dso find that the species in the U.S. Pacific Northwest are most
representative of the speciesin B.C., and therein most representative of the market vaue of the timber
harvested in B.C. Using these log pricesis aso consistent with amarket principles andyss because the
prices are from private transactions between log sellers and sawmills for log harvested from private
lands and are thus market determined prices.’®

Having selected an appropriate benchmark, we adjusted the benchmark to reflect prevailing
market conditionsin B.C. We identified numerous factors affecting market conditions that needed to
be adjusted for, inter alia, costs associated with the tenure contract, costs associated with accessing
timber for harvesting, and costs of acquiring timber. In summary, the harvesting costs reported by
harvesters of Crown and private timber in B.C. were deducted from market-determined log prices
from the U.S. Pacific Northwest to calculate a “ derived market sumpage price” to compare with
Crown stumpage. All of the factors we evauated and/or made adjustments for to reflect market
conditionsin the other provinces are included in the total harvesting costs that we deducted from the
U.S. log price to derive the market sumpage price, including both harvesting costs, and tenure related
costs. Thus, we adjusted for all market conditionsin B.C.1

For purposes of these find results, therefore, we find that the U.S. log prices are amore
appropriate benchmark. U.S. log prices provide a reasonable means of ng whether B.C.’s
provincid sumpage programs price sumpage consstent with market principles within the meaning of
the third tier of regulatory hierarchy. See 19 CFR 351.511(a)(2)(iii).

A key condderation in evduating the market vaue of timber is the comparability of the species.
As described above, the record contains information on U.S. log prices for species that are
representative of the species for standing timber within B.C.”  Evidence on the record aso
demonstrates that we can assess the adequacy of remuneration of B.C.’s provincia stumpage prices by
deriving market-determined sumpage benchmarks using the prices of logsin the U.S. Pecific
Northwest. Specificaly, we can rely on the pricesfor U.S. logs for those same speciesthat are located
inB.C.

Firg, wefind that the same species of softwood timber are produced on the B.C. Coast asin
western Washington and Oregon. The dominant species on the Coast are western hemlock, Douglas
Fir, red cedar, balsam fir and cypress (yellow cedar). Western red cedar, hemlock and Douglas Fir
are also the magor species in western Washington and Oregon. In the Interior, the dominant species
are SPF (spruce, lodgepole pine, balsam fir), Douglas Fir/larch and red cedar. Douglas Fir/larch,

15 State and Federal Timber is sold as stumpage. Some of the transactions in question may represent logs
harvested from these lands and resold in a separate private transaction. Private land accounts for the majority of
logs.

8 tis important to recognize that the speciesin B.C. and U.S. Pacific Northwest are sold into the same
markets; primarily high quality log exports to Japan, and finished lumber into the North American Market.

7 The November 12, 2003, GOBC’s LER Questionnaire Response at Exhibit LER-9 shows that each species
harvested in B.C. is aso harvested in the U.S. Pacific Northwest.
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lodgepole pine/spruce, red cedar, and hemlock/true fir are the dominant speciesin Eastern Washington,
Idaho, and Montana. Ponderosa (yellow pine) isgrown in B.C. Interior and eastern Washington,
Idaho and Montana.

The comparability of B.C. and the Pacific Northwest is attested to by the numerous studies
comparing the forest products industry in both places. While these studies have identified differences
between the regions, e.g., different corporate tax codes, the studies attest to the many underlying
amilarities across the geographic region crucid to our andysis. For example, the Council of Forest
Industries study stated that the main differences in species harvest were that there was relaively more
Douglas Fir, and adightly higher portion of larger logs, in the U.S. Pacific Northwest thanin B.C.
Other than these differences, the commercialy important species were highly comparable.’®

Regarding log prices in the Pacific Northwest, both sides identified and submitted market-
determined prices for the speciesin question. The GOBC submitted Log Lines prices covering most of
the region and species over the entire POR. In commenting on the proper treatment of such prices, the
GOBC submitted articles from the Pacific Rim Wood Market Report. Petitioners, submitted two
additional sources covering these speciesin the region during the POR. We used dl of these market-
determined prices for these species within the region.

5. Comparative Advantage

Findly, comments have been submitted addressing whether or not Canada has a* comparative
advantage” which should be accounted for in our andysis. However, the record does not demondirate
ether that Canada has a comparative advantage, or that any adjustment is appropriate. The submitted
gudies are inconclusive and internaly incongstent on this matter. For example, “ Response to Stoner &t.
a. on Comparative Advantage’ suggests that Canada has a comparative advantage as it has a greater
number of trees relative to its population, which in turn makesit easier to produce and export lumber to
the United States®® The study tempers this advantage by noting that the Canadian trees are small,
comparatively less valuable, and in remote locations. An earlier GOC study, argues that the industry in
the Pacific Northwest has a comparative advantage over the B.C. industry. The study describes the
advantages as being based on, amnong other things, a preferentid tax system and dightly higher quaity

18 _See“A Regional Comparison of Stumpage, Taxation, and Other Factorsin the Forest Industries of British
Columbia and the U.S. Pacific Northwest” British Columbia Lumber Trade Council, 3/15/2004 submission Volume 4,
Appendix 21, Folio 2. Seeds01d. at Folio 1, “Conditions of Competition Between Britsih Columbia and the U.S.
Pacific Northwest” United States International Trade Commission; “A regional Comparison of Stumpage Vauesin
British Colombia and in the United States Pacific Northwest,” Prof. David Haley, Forestry Chronicle, Petitioners
3/5/04 submission of factual information, VVolume 6, exhibit 77. Seeadso “Comparing the Performance of Western
Region Sawmills,” Western Wood Products Association, British Columbia Lumber Trade Council, 3/15/2004
submission Volume 2, Appendix 2, Folio 2.

1 The March 15, 2004, BCTLC submission of factual information for the administrative review.
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Douglas Fir harvest.® Based on our review of the record evidence, we find no basis for finding that
comparative advantage affects our consderation of the degree of commonality between B.C. and the
Pecific Northwest.

C. Bendit - Cdculaions

Adjustments

As noted in the Priminary Reaults, the provinces reported certain fees and associated charges
with their tenures (e.9., process facility license fees and ground rent). Asthe ultimate price paid for the
harvested timber reflects these fees and associated charges, we preliminarily included them in the
provincia stumpage price, where appropriate.

Having priminarily found that the Maritimes prices are in-country, market-determined prices,
we determined to use the prices, inclusive of the C$3.00 per cubic meter paid into a Forest
Sugtainability Fund by harvesters of private timber in Nova Scotia as the benchmark to measure the
adequacy of remuneration. See Prdiminary Reaults, 69 FR at 33219. For the Prdiminary Results, we
granted certain adjustments to provincid stumpage prices for those activities that evidence on the
record indicates. 1) were not incurred by Maritimes private sumpage holders, and 2) were legdly
obligated costs associated with the tenure in the comparison province. Consistent with the
methodology explained in the Prdiminary Results, we made adjustments to Crown stumpage pricesin
Albertafor basic reforestation, forest management planning, holding and protection charges,
environmenta protection codts, forest inventory codts, reforestation levy, and primary road construction
and maintenance cost. We made adjustments to Crown stumpage pricesin B.C. for ground rent,
primary road and bridge building and maintenance costs, deactivation of primary road costs, basic
dlviculture, and sustainable forest management costs. We made adjustments to Crown stumpage
pricesin Manitoba for forest renewa charges, primary road costs, and obligated slviculture costs that
were not credited. We made adjustments to Crown stumpage prices in Ontario for road construction
and maintenance cogts and forest management planning. We made adjustments to Crown stumpage
pricesin Quebec for contributions to the Forestry Fund, adminidtrative forest planning costs, and
obligated Slviculture costs that were not credited. We aso made a negative adjustment for slviculture
credits that were for voluntary activitiesin Quebec. For Saskatchewan, we made adjustments to
Crown stumpage prices for road costs, processing facilities license fees, Forest Product Permits (FPP)
gpplication fees, and forest management.

20 See“Who's got the Competitive Advantage Now?’ shows that Coastal B.C. isthe highest cost log
producer (i.e, the least efficient) in the March 15, 2004, Memorandum entitled “ Research Results and Potential
Sources for the Administrative Review.”
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After the Prdliminary Results, we provided interested parties an opportunity to submit new
information relevant to the use of data from the Maritimes and the comparability of this datato smilar
datain other Canadian provinces. We received such new information on August 31, 2004, and
September 10, 2004. As provided in section 782(i) of the Act, we conducted verification of the
information regarding New Brunswick and Nova Scotia from September 13 to September 16, 2004,
and from September 21 to September 24, 2004. We used standard verification procedures, including
meeting with government officids and examining relevant records and origind source documents. Our
verification results are outlined in detail in the public versgons of the verification reports, which are on file
in the CRU.

In addition, interested parties commented on the adjustments made in the Preiminary Results.
Based on our anadysis of the information and arguments on the record, for purposes of these fina results
we have revised the adjustments we granted. See Comment 39 and the Department’ s position in
response thereto.

Cdculation of the Bendfit

Asexplained in the Prliminary Results, we preliminarily determined to measure the benefit from
the provincid stumpage programs by comparing the administered stumpage prices in each of the
provinces (after accounting for the species adjustment for western Albertaand B.C. and the province-
specific cogt-adjustments) to the private sumpage prices in the Maritime provinces of New Brunswick
and Nova Scotia. Because the benchmark prices were higher than the administered prices in each of
the provinces during the POR, we preiminarily found that the sdle of timber in each of the provinces
was provided for less than adequate remuneration in accordance with 771(5)(E)(iv) of the Act.

For the purposes of these find results, we determined to continue to measure the benefit from
the provinciad stumpage programs of Alberta, Manitoba, Ontario, Quebec, and Saskatchewan by
comparing the administered ssumpage prices in each of the provinces (after accounting for the province-
specific cogt-adjustments) to the private ssumpage prices in the Maritime provinces of New Brunswick
and Nova Scotia. To cdculate the benefit under these programs, we first determined the per unit
benefit for each timber species by subtracting from the benchmark price the cost-adjusted weight-
averaged stumpage price per species. Next, we calculated the species-specific benefit by multiplying
the species-specific per unit benefit by the total pecies-gpecific softwood timber harvest in each
province during the POR. We then summed the species-specific benefits to caculate the total
stumpage benefit for the province.

For B.C., we cdculated average market log prices for each species of logs harvested in B.C.
using published log prices from the U.S. Pacific Northwest. Because these are the prices paid by
sawmillsto independent harvesters, we subtracted the harvesting costs (and profit) that would be
incurred by an independent harvester in order to calculate a“derived” market sumpage price (i.e. what
the independent harvester would pay alandowner for sumpage.) We compared this derived market




-21 -

stumpage price with Crown stumpage charges to determine whether there was a benefit.

For B.C., there were a number of questions raised by parties regarding these calculations.
Petitioners suggested the need make an adjustment for old growth, and to adjust for overstated
harvesting costs. Regarding old growth, the record is mixed on the need for an adjustment, old growth
trees can include more vauable logs but have higher incidences of rot and decay. Moreover, the U.S.
log pricesinclude old growth logs. Thus no adjustment is warranted. Regarding the proposed
adjustment for overdtated codts, the record does not contain substantia evidence to justify such an
adjustment. The GOBC proposed a number of adjustments involving comparisons between the private
stumpage cdculations in the Maritimes and Crown stumpage chargesin B.C. However, those
“adjusments’ of the kind discussed for the other provinces, see, eg. Comment 39 are not needed in
these cdculations. Thisisbecause dl cogsincurred in by harvestersin B.C., including dl of the
relevant factorsin the GOBC' s proposed adjustments are included within the reported harvesting costs
which are deducted (and are therefore accounted for).

To cdculate the province-specific subsidy rate, we divided the tota sumpage benefit by each
province s POR stumpage program denominator. For a discussion of the denominator used to derive
the provincid rate for sumpage programs, see the “Denominator” section, above. Asexplained in the
“Aggregate Subsidy Rate Cdculation” section of the Preiminary Results, we weight-averaged the
benefit from this provincid subsidy program by each province s rdative share of total exports of
softwood lumber to the United States during the POR. Thetotal countervailable subsidy for the
provincid stumpage programs can be found in the “ Country-Wide Rate for Stumpage” section of these
find results.

Country-Wide Rate for Stumpage

The countervailable country-wide subsidy rate for the provincia stumpage programsis 16.80
percent ad valorem

OTHER NON-STUMPAGE PROGRAMS

Other Programs Determined to Confer Subsidies

Programs Administered by the Government of Canada

1. Federd Economic Development Initiative in Northern Ontario ( FEDNOR )

In the Prdiminary Results we determined that the FEDNOR program is specific within the
meaning of section 771(5A)(D)(iv) of the Act, because assistance under this program is limited to

2 See December 13, 2004, B.C. Fina Results Calculation Memo for details.
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certain regionsin Ontario. Furthermore, we found that FEDNOR provides afinancia contribution
within the meaning of section 771(5)(D)(i) of the Act, and confers a countervailable benefit as set forth
under 19 CFR 351.504, through a grant provided directly to a softwood lumber producer.

With regard to the Community Futures Development Corporations (CFDC) loans given since
the POI in Lumber 1V, we determined that two loans were given at interest rates below the benchmark
rate and, therefore, confer a benefit within the meaning of section 771(5)(E)(ii) of the Act and 19 CFR
351.505(a).

Conggtent with our trestment of FEDNOR grantsin Lumber 1V, we treated the grant received
during the POR as non-recurring. In accordance with 19 CFR 351.524(b)(2), we determined that the
gpproved amount of the grant isless than 0.5 percent of tota sdes of softwood lumber for Ontario
during the POR. Therefore, we expensed the benefit from this grant in the year of receipt.

To cdculate the countervailable subsidy provided under this program, we summed the amount
of the grant disbursed during the POR and the interest savings on the loans, and divided the combined
amount by thef.o.b. value of total sales of softwood lumber (inclusive of in-scope lumber and other
softwood sawmill products) for Ontario during the POR. Next, we multiplied this amount by Ontario’'s
relative share of tota exports to the United States. Using this methodology, we preliminarily
determined the countervailable subsidy from this program to be less than 0.005 percent ad val orem.

We received comments on our Preiminary Results related to this program. See Comment 45.
Based on our andysis of the comments received, we have made no changes for these final results.
Thus, we determine the countervailable subsdy from this program to be less than 0.005 percent ad
valorem.

2. Western Economic Diversfication Program Grants and Conditiondly
Repayable Contributions (WDP)

In the Priminary Results we determined that the WDP is specific under section
771(5A)(D)(iv) of the Act, because assstance under the program is limited to designated regionsin
Canada. The provison of grants condtitutes a financia contribution within the meaning of section
771(5)(D)(i) of the Act and confers a benefit as set forth under 19 CFR 351.504.

In accordance with 19 CFR 351.524(c), we treated the International Trade Personnel Program
(ITPP) grants as recurring benefits. Because the GOC expresdy excluded grants supporting exports to
non-U.S. markets, we attributed the reported grants to U.S. exports of softwood lumber from the
regions eligible for assstance under this program, i.e., B.C., Alberta, Saskatchewan, and Manitoba.

Conggtent with our trestment of “ Other WDP Projects’ in the investigation, we treated this
grant as non-recurring. 1n accordance with 19 CFR 351.524(b)(2), we determined that this grant is
lessthan 0.5 percent of totd sdes of softwood lumber from the regions digible for assstance under this
program. Therefore, we expensed the benefit from this grant in the year of receipt.

To caculae the countervailable subsdy rate for this program, we summed the rates for the
I TPP and Other WDP sub-projects. Next, we multiplied this amount by the four provinces relaive
share of totd exports to the United States. Using this methodology, we preliminarily determined the
countervailable subsidy from this program to be less than 0.005 percent ad valorem.
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Based on additiona information received from the GOC in response to our supplemental
questionnaire of July 16, 2004, and comments on our Prdiminary Results related to this program, we
have made changes to our caculations. See Comment 46. Specificaly, the GOC has clarified the
respongbilities of the personnel supported by the ITPP grants. Consequently, where the employee's
activities were directed towards exportsto al markets, we attributed the subsidy to total exports.
Similarly, where the employee’ s activities were directed towards exports to the United States, we
attributed the subsidy to U.S. exports. After these changes, we determine the countervailable subsidy
from this program to be less than 0.005 percent ad valorem.

3. Natural Resources Canada (NRCAN) Softwood Marketing Subsidies

In the Preliminary Results we determined that any assistance provided under the Canada \Wood
program would be tied to export markets other than the United States. Therefore, in accordance with
19 CFR 351.525(b)(4), we determined that the Canada Wood program does not confer a
countervailable subsdy.

With regard to Vaue to Wood Program (VWP), we found that certain of the projects funded
during the POR gppear to be related to softwood lumber. We preliminarily determined that the grants
provided under the VWP condtitute afinancia contribution within the meaning of section 771(5)(D)(i)
of the Act and confer a benefit as set forth under 19 CFR 351.504. Because the VWP grants were
limited to Forintek Canada Corp. (Forintek), which conducted research related to softwood lumber
and manufactured wood products, we preliminarily determined that they are specific within the meaning
of section 771(5A)(D)(i) of the Act. Thus, we preiminarily determined that the VWP provided a
countervailable subsdy to the softwood lumber industry.

With regard to the National Research Indtitutes Initiative (NRII), because the Pulp & Paper
Research Indtitute of Canada s (PAPRICAN’s) work is limited to pulp and paper, we preiminarily
determined that none of the funding PAPRICAN received conferred a countervailable subsdy on the
softwood lumber industry. However, based on our review of the record, we preliminarily determined
that research undertaken by the Forest Engineering Research Ingtitute of Canada (FERIC) benefits
commercia users of Canada sforests. Specificaly, FERIC' s research covers harvesting, processing
and trangportation of forest products, slviculture operations, and small-scale operations. Thus,
government-funded R& D by FERIC benefits, inter dia, producers of softwood lumber. Similarly, we
found that Forintek’s NRII operations, which pertain to resource utilization, tree and wood qudity, and
wood physics, aso benefit, inter dia, softwood lumber.

We preliminarily determined that NRII grants to FERIC and Forintek condtitute financia
contributions within the meaning of section 771(5)(D)(i) of the Act and provide benefits as set forth
under 19 CFR 351.504. We dso preliminarily determined that the grants are specific within the
meaning of section 771(5A)(D)(i) of the Act because they are limited to FERIC and Forintek, which
conduct research related to the forestry and logging industry, the wood products manufacturing
industry, and the paper manufacturing industry. Therefore, we preliminarily determined that FERIC's
and Forintek’ s NRII funding provided a countervailable subsidy to the softwood lumber industry.

To caculate the countervailable subsidy rate for this program, we first examined whether these
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non-recurring grants should be expensed to the year of receipt. See 19 CFR 351.524(b)(2). We
summed the funding approved for Forintek during the POR under the VWP and NRIl components,
and divided this sum by the total sales of the wood products manufacturing industry during the POR.
We a0 divided the funding approved for FERIC during the POR by the total sdes of the wood
products manufacturing and paper industries during the POR.  Combining these two amounts, we
determined that the benefit under the NRCAN softwood marketing subsidies program should be
expensed in the year of receipt.

We then cd culated the countervailable subsidy rate during the POR by dividing the amounts
received by Forintek during the POR under the VWP and NRII components by the totd sales of the
wood products manufacturing industry during the POR (net of excluded and zero rate company saes).
We dso divided the funding received by FERIC during the POR by the tota sdes of the wood
products manufacturing and paper industries during the POR (net of excluded and zero rate company
sdes). Combining these two amounts, we preliminarily determined the countervailable subsidy from the
NRCAN softwood marketing subsidies program to be 0.01 percent ad valorem.

We received comments on our Prdiminary Results related to this program. See Comment 47.
Based on our andysis of the comments received, we have made no changes for these final results.
Thus, we determine the countervailable subsidy from this program to be 0.01 percent ad valorem.

4, Payments to the Canadian L umber Trade Alliance (CLTA) & Independent
Lumber Remanufacturers Association (ILRA)

In the Prliminary Results we determined that this program provided afinancia contribution in
the form of a grant within the meaning of section 771(5)(D)(i) of the Act and conferred a benefit as st
forth under 19 CFR 351.504. Because the program provided grants to two associations, CLTA and
ILRA, we determined that it is specific within the meaning of section 771(5A)(D)(i) of the Act.
Therefore, we determined that the GOC grantsto CLTA and ILRA provide a countervailable subsidy
to the softwood lumber industry.

To cdculate the countervailable subsdy rate for this program, we first examined whether this
non-recurring grant should be expensed to the year of receipt. See 19 CFR 351.524(b)(2). Because
these grants underwrote these associations  costs related to the softwood lumber dispute, we
determined that the benefit istied to anticipated exports to the United States. See 19 CFR 351.514(a).
Therefore, we divided the amount approved by total exports of softwood lumber to the United States
during the POR. See 19 CFR 351.525(b)(4). Because the resulting amount was less than 0.5 percent,
the benefit was expensed in the year of recaipt.

We then caculated the countervailable subsdy rate during the POR by dividing the amount
received by CLTA and ILRA during the POR by tota exports of softwood lumber to the United States
during the POR. On this basis, we preliminarily determined the countervailable subsidy from this
program to be 0.23 percent ad valorem.

We received comments on the Prdliminary Results related to this program. See Comment 48.
Based on our analysis of the comments received, for the purposes of these find results we have revised
our specificity finding. In particular, we determine that the grantsto the CLTA and ILRA are
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contingent up export performance and, hence, pecific within the meaning of section 771(5A)(B) of the
Act. We have continued to to cdculate the countervailable subsidy rate during the POR by dividing the
amount received by CLTA and ILRA during the POR by tota exports of softwood lumber to the
United States during the POR. However, in the find results, we have reduced the denominator to
account for excluded and zero rate company export sales of lumber to the United States. Therefore,
we determine the countervailable subsidy from this program to be 0.23 percent ad valorem.

Programs Administered by the Province of British Columbia

1. Fores Renewa British Columbia (FRBQC)

In the Prediminary Results, we determined that the FRBC program provided grants directly to
softwood lumber producersin two ways. (1) as part of ad hoc arrangements between Forest Renewal
B.C. and softwood lumber companies, and (2) as part of established grant programs to support
activities such as business development, industry infrastructure, training, and marketing. Because direct
grant assstance is provided only to support the forest products industry, in the Prdiminary Results, the
Department determined that these grants are specific under section 771(5A)(D) of the Act. The
Department dso preliminarily determined that provison of these grants congtituted a financid
contribution within the meaning of section 771(5)(D)(i) of the Act.

The Forest Renewa B.C. program aso provided funds to community groups and independent
financid indtitutions, which may in turn provide loans and loan guarantees to companiesinvolved in
softwood lumber production. In the Preiminary Results, the Department found that the lumber
producers received no benefit, within the meaning of section 771(5)(E)(ii), from the loans without
guarantees and the guaranteed |oans during the POI because the reported interest rates charged on
those loans were equal to or higher than the interest rate charged on comparable commercia loans.

Effective March 31, 2002, the B.C. legidature terminated the Forest Renewa B.C. program.
In the winding-up of operations of the Vaue-Added Business Unit under the Forest Renewal B.C.
program, certain disbursements and other “true-up” value-added commitments were made during the
POR. These disbursements were made pursuant to Contribution Agreements that had been entered
into prior to the termination of the program.

All grants provided under this program are expensed in the year of receipt. In the Prdiminary
Reaults, to caculate the provincid rate provided under this program, we summed the amount of grants
provided to al producers/exporters of softwood lumber during the POR and divided that amount by the
f.0.b. vaue of totd sdesof B.C. softwood lumber for the POR. Next, as explained in the “ Aggregate
Subsidy Rate Cdculation” section of this memorandum, we weight-averaged the provincid rate from
this provincial subsidy program by the province' s relaive share of totd U.S. exports. We received
comments on our Preliminary Results related to this program. See Comment 49. Based on our
andysis of the comments received, we have made no changes for these find results. Thus, we have
determined the countervailable subsidy from this program to be 0.01 percent ad valorem

2. Forestry Innovation Investment Program (FIIP)
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In the Prliminary Results we determined that the Forestry Innovation Investment Ltd. (FI1)
grants provided to support product development and internationa marketing are countervailable
subsdies The HI grants condtitute financid contributions within the meaning of section 771(5)(D)(i) of
the Act and provide benefits as set forth in 19 CFR 351.504. The grants are specific because they are
limited to ingtitutions and associations conducting projects related to wood products generdly and
softwood lumber, in particular. See section 771(5A)(D)(i) of the Act.

Regarding the research sub-program, the GOBC reported that it funded gpproximately 141
research projects during the POR. The GOBC claimed that this research is not specific to softwood
lumber and, moreover, that it involves the government purchase of services.

According to information submitted in the response, investments made through the research
program “ are expected to provide a postive contribution to the government god of having aleading
edge forest industry that is globaly recognized for its productivity, environmental stewardship and
sugtainable forest management practices.” Given the focus of this research, we prdiminarily determined
that this research benefits commercia users of B.C.’sforests and, inter dia, producers of softwood
lumber.

Therefore, we preliminarily determined that the FII grants provided to support research are
countervailable subsidies. These FlI grants condtitute financia contributions within the meaning of
771(5)(D)(i) of the Act and provide benefits as set forth in 19 CFR 351.504. The grants are specific
within the meaning of section 771(5A)(D)(i) of the Act because they are limited to inditutions and
associations conducting research related to the forestry and logging industry, the wood products
manufacturing industry, and the paper manufacturing industry.

To cdculate the benefit from this program, we first determined whether these non-recurring
subsidies should be expensed in the year of receipt. See 19 CFR 351.524(b)(2). For grants given to
support product development for softwood lumber, we divided the amounts approved by total saes of
softwood lumber for B.C. during the POR. For grants to support international marketing, we divided
the grants approved by exports of softwood lumber from B.C. to the United States during the POR.
(As explained above, the GOBC did not report grantstied to other export markets) See 19 CFR
351.525(b)(4). For research grants, we divided the grants approved by tota sales of the wood
products manufacturing and paper industries from B.C. during the POR. Combining these three
amounts, we preliminarily determined that the FI1 benefit should be expensed in the POR.

We then cd culated the countervailable subsidy rate during the POR by dividing the amounts
disbursed during the POR. For grants given to support product development for softwood lumber, we
divided the amounts disbursed by total sales of softwood lumber for B.C. during the POR. For grants
to support internationa marketing, we divided the amounts disbursed by exports of softwood lumber
from B.C. to the United States during the POR. For research grants, we divided the amounts
disbursed by total saes of the wood products manufacturing and paper industries for B.C. during the
POR. We combined these three amounts and, as explained in the “ Aggregate Subsdy Rate
Cdculation” section of this memorandum, we multiplied thistotal by B.C.' s rdaive share of tota
exports to the United States. On thisbag's, we preliminarily determined the countervailable subsidy
from the FI1P to be 0.13 percent ad valorem.
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Based on our anaysis of the comments received, we have made no changes for these fina
results. Thus, we determine the countervailable subsidy from this program to be 0.13 percent ad
valorem. See Comment 51.

3. British Columbia Private Forest Property Tax Program

B.C. s property tax system has two classes of private forest land—Class 3, “unmanaged forest
land,” and Class 7, “managed forest |and”—that incurred different tax ratesin the 1990s through the
POR. Record evidence shows generally lower property tax rates for Class 7 than for Class 3 land at
al levels of tax authority for mogt, though not dl, taxes. For example, a the provincid leve, Class 7
land incurred rates of C$0.50 and C$2.30 per C$1,000 of assessed |land value—or 0.05 and 0.23
percent—for the genera rural tax and the schoal tax, respectively; while Class 3 land incurred rates of
C$4.50 and C$12.00 per C$1,000 of assessed land value, or 0.45 and 1.20 percent. Similarly, the
various municipa and digtrict level authoritiesimposed generdly lower rates for Class 7 than for Class 3
land. See the October 22, 2004, Memorandum to James J. Jochum, Assistant Secretary, Import
Adminigtration, from Jesse Cortes, Case Anayst, concerning New Subsidy Allegation: British
Columbia Private Forest Land Tax Program, (B.C. Tax Preliminary Memorandum).

Asdiscussed in the B.C. Tax Prdiminary Memorandum, this differentia tax programiis
encoded in severd laws, of which the mogt salient is the 1996 Assessment Act (and subsequent
amendments). Section 24(1) of the Assessment Act contains forest land classfication language
expresdy requiring that, inter alia, Class 7 land be “used for the production and harvesting of timber.”
Additionally, Section 24(3) or 24(4) of the Assessment Act, depending on the edition of the Statute,
requires the assessor to declassfy al or part of Class 7 land if “the assessor is not satisfied ... that the
land meets dl requirements’ for managed forest land classification. Amendments to the provision,
enacted from 1996 through 2003, retained the same language stating these two conditions. Thus, the
law as published during the POR required that, for private forest land to be classfied—and remain
classfied—as managed forest land, it had to be “used for the production and harvesting of timber.”

Section 771 of the Act setsforth various eements that must be present for the Department to
find a countervailable subsidy. Because the tax authorities impose two different tax rates on private
forest land, the governments are foregoing revenue when they collect taxes at the lower rate. Thus, the
program resultsin afinancia contribution as defined in section 771(5)(D)(ii) of the Act. It dso confers
abenefit in the form of tax savings within the meaning of section 771(5)(E) of the Act and 19 CFR
351.509(a)(1) of the Department’ s regulations.

Further, we determine that the B.C. private forest [and tax program is de jure specific within
the meaning of section 771(5A)(D)(i) of the Act. As noted above, and as discussed more fully in the
B.C. Tax Prdiminary Memo, the Assessment Act expressy requires that Class 7 land be “used for the
production and harvesting of timber,” and additionally requires the assessor to declassify any Class 7
land not meeting dl the Class 7 conditions, of which timber use was one. Hence, in accordance with
section 771(5A)(D)(i) of the Act, we find that the B.C. private forest land tax program is pecific asa
meatter of law, i.e., de jure specific, to private forest landowners who harvested or produced timber
during the POR.
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The GOBC has argued that, in practice and notwithstanding the language of the law, timber
harvest or production is not a dispositive requirement for obtaining or retaining managed forest land
gtatus, and that the Class 7 rolls included landowners who did not harvest or produce timber. A
determination that asubsidy is de jure specific concludes the Department’ s andysis. Nevertheess, we
note that record evidence indicates that Class 7 landowners who own or operate a sawmill were the
magority users of the subsidy during the POR. However, having determined thet the language of the
Assessment Act expresdy limited access to the program to private forest landowners who harvested or
produced timber such that the B.C. tax program is de jure specific under section 771(5A)(D)(i) of the
Act, we are not required to undertake afactua andysis under section 771(5A)(D)(iii) of the Act.

The benefit received under this program is the sum of the tax savings enjoyed by Class 7
sawmill landowners at both the provincia and sub-provincid levels of tax authority in B.C. With regard
to the provincid tax, the assessed vaue is caculated as the sum of the land value and aformulaic
vauation of the timber harvested from the land in the prior year. Thetax islevied by gpplying the tax
rate to this assessed value. The GOBC did not submit data on the timber value. Accordingly, the
Department caculated the tax benefit at the provincid level based solely on the land vaue.

We determined the tax benefit at the locd level usng the data submitted by the GOBC on loca
tax rates, and on the value and acreage of Class 3 and Class 7 land in the various jurisdictions. Only
those jurisdictions with both Class 3 and Class 7 land in the assessment rolls for 2002 and 2003, and
whose tax differentid resulted in atax savings for Class 7 landowners, were included in the benefit
cdculation. With regard to a number of regiond and hospitd didrict jurisdictions that are intermediate
between the provincia and loca levels, the GOBC submitted data on their Class 3 and Class 7 tax
rates, but did not provide assessment data on land value and acreage. Consequently, to the extent that
any benefit may have accrued at thet level, we have not included it in our calculation for the present
review; we will re-examine this aspect of the program in any subsequent review. The provincid and
local level benefit amounts were summed to produce an overal POR benefit amount. Using the POR
total value of B.C. sawmill wood product shipments as the denominator, and adjusting for B.C.’s share
of the total exportsto the United States, we determined atax benefit to the Class 7 landowners of 0.10
percent ad valorem during the POR. See the December 13, 2004, B.C. Tax Find Caculationsfor a
more detailed explanation.

We recelved comments from the parties on thisissue. Based on our anaysis of those
comments, we have amended our preliminary finding by including the benefit conferred by the tax
savings at the local leve, as discussed above and in Comment 60 of the Decision Memorandum.

Programs Administered by the Province of Quebec

1. Private Forest Development Program

Congstent with Lumber 1V, we preiminarily determined that the Private Forest Development
Program (PFDP) conferred a countervailable subsidy within the meaning of section 771(5) of the Act
and that assistance provided under this program is specific under section 771(5A)(D)(i) of the Act
because assstanceis limited to private woodlot owners. In addition, we preliminarily determined that
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payments by PFDP condtitute a financia contribution under section 771(5)(D)(i) of the Act, providing
benefits as set forth in 19 CFR 351.504.

The GOQ argued that no benefit is provided under this program to sawmill operators because
they are required to make contributions to PFDP for lumber harvested on private land. The GOQ
dates that the sawmill operators contributions were greater than the amount of slviculture
reimbursements the mills recelved under this program during the POR.

We did not accept this clam. Every holder of awood processing plant operating permit must
pay the fee of C$1.20 for every cubic meter of timber acquired from a private forest. These fees fund,
in part, the PFDP. The recipients of payments under the PFDP are owners of private forest land.
Thus, the sawmill operators that received assstance under the PFDP received ass stance because they
owned private forest land. Therefore, consstent with Lumber 1V, we preiminarily determined thet the
fees paid to harvest timber from private land do not qudify as an offset to the grants received under the
PFDP pursuant to section 771(6) of the Act. Section 771(6) of the Act specifically enumerates the
only adjustments that can be made to the benefit conferred by a countervailable subsidy and fees paid
by processing facilities do not qualify as an offset againgt benefits received by private woodlot owners.

Congstent with Lumber 1V, we preliminarily treated these payment asrecurring. See 19 CFR
351.524(c). Thus, to calculate the countervailable subsidy provided under this program, we summed
the reported amount of grants provided to producers of softwood lumber during the POR and divided
that amount by total sales of softwood lumber from Quebec for the POR. Next, as explained in the
“Aggregate Subsdy Rate Cdculation” section of this memorandum, we multiplied this amount by
Quebec' s rdative share of exports to the United States. On this basis, we preliminarily determined the
countervailable subsidy from this program to be less than 0.005 percent ad valorem.

We received comments on the Prdliminary Results related to this program.  See Comment 53.
Based on our analysis of the comments received, for the purposes of these find results we caculated
the countervailable subsidy by summing the reported amount of grants provided to sawmills that
produce softwood lumber (and other products) during the POR and divided that amount by total sales
of softwood lumber, hardwood lumber, and softwood co-products. Next, as explained in the
“Aggregate Subsdy Rate Cdculation” section of this memorandum, we multiplied this amount by
Quebec's relative share of exports to the United States. On this basis, for these find results we have
determined the countervailable subsidy from this program to be less than 0.005 percent ad valorem.

Programs Deter mined Not to be Countervailable

Program Administered by the Government of Canada

1. Human Resources & Skills Development Worker Assistance Programs (HRSD)

Pursuant to Canada' s Employment Insurance Act (EIA), the GOC provides “Part |
unemployment compensation to workers and “ Part 11" retraining and rehiring assistance to workers,
employers and third parties. This support is administered by HRSD (formerly Human Resources
Development Canada), which delegates the ddivery of Part |1 assistance to the regiond authorities.
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In the Preliminary Results, we determined that softwood lumber producers do not have an
obligation to retrain laid off workers and, consequently, that softwood lumber producers have not been
relieved of an obligation by virtue of the GOC's retraining programs and, thus, was not countervailable.

We received comments on our Preiminary Results related to this program. See Comment 54.
Based on our andysis of the comments received, we have made no changes for these final results.
Thus, we determine no countervailable subsidy is conferred by this program.

2. Litigation-Related ments to Forest Products Association of Canada (FPAC

In May 2002, the DFAIT alocated C$17 million in grant money to FPAC in support of
FPAC's Canada-U.S. Awareness Campaign (CUSAC). CUSAC was a public relations campaign in
the United States regarding the softwood lumber dispute between the two nations. The program was
expanded in November 2002 to include advocacy activities such as lobbying of U.S. legidators. Of the
dlotted sum, atota of C$14 million was disbursed during the POR.

We preliminarily determined that this program does not confer a countervailable subsidy on the
production, sale or exportation of softwood lumber from Canada. The nature of the public relations
campaign was to influence decison makers in the United States government, not to advertise Canadian
lumber or promote sdes of Canadian lumber in the United States. This campaign was an extension of
the advocacy activities undertaken by the GOC on behdf of the industry.

We received comments on our Preiminary Results related to this program. See Comment 55.
Based on our andysis of the comments received, we have made no changes for these final results.
Thus, we determine no countervailable subsidy is conferred by this program.

Program Administered by the Province of Alberta

1. Timber Damage Compensation for Forest Management Agreement (FMA) Holders

Under Albertalaw, FMA holders have aright to compensation when trees within the FMA
holder’ sterritory are damaged or destroyed. Thus, when energy companies damage large quantities of
timber while drilling oil wells, engaging in exploration, or building pipelines, the FMA holders may seek
compensation. FMA holders are required to pay for al wood cut within their designated FMA area.
This requirement exigs even if the timber is destroyed by industrid operators such as mining or oil and
gas operations.

We preliminarily determined that the industria operators have not been entrusted or directed to
provide afinancid contribution to FMA holdersin Albertaand, therefore, that this program did not
confer a countervailable subsidy.

We received comments on our Prdiminary Results related to this program. See Comment 56.
Based on our andysis of the comments received, we have made no changes for these final results.
Thus, we continue to determine that no countervailable subsidy is conferred by this program.
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Programs Determined Not to Confer A Benefit During the POR

Program Administered by the Province of Manitoba

1. Timber Damage Compensation for Timber Licensees

Section 20(2) of The Forest Act authorizes compensation to be paid to timber licensees for
damage to timber incurred as a consegquence of boring or operating any sdt, oil, or gaswells, or in
working any quarries or mines. The Government of Manitoba (GOM) reported that no compensation
has ever been paid for such damages to atimber licensee.

We preliminarily determined that this program did not confer a benefit because no timber
licensees received compensation during the POR.

We received comments on our Prdiminary Results related to this program. See Comment 57.
Based on our andysis of the comments received, we have made no changes for these final results.
Thus, we determine no countervailable subsidy was conferred by this program during the POR.

Programs Administered by the Province of Quebec

1. Assgtance from the Societe de Recuperation d’ Exploitation & de Devel oppement
Forestiers du Quebec (Rexfor)

SGF Rexfor, Inc. (Rexfor) isacorporation al of whose shares are owned by the Societe
Generde de Financement du Quebec (SGF). SGF isan industrid and financia holding company that
finances economic development projects in cooperation with industrial partners. Rexfor is SGF's
vehicdle for investment in the forest products indudtry.

Rexfor recaives and analyzes investment opportunities and determines whether to become an
investor either through equity or participative subordinated debentures. In the Prdiminary Results,
consgent with Lumber IV, we did not analyze equity investments by Rexfor. However, consgstent with
Lumber IV, we examined whether Rexfor’ s participative subordinated debentures, i.e., loans,
conferred a subsidy.

In the Prdliminary Results, because assistance from Rexfor is limited to companiesin the forest
products industry, we preliminarily found that this program is specific under section 771(5A)(D)(i) of
the Act. Thelong-term loans provided by Rexfor we found to qudify as afinancia contribution under
section 771(5)(D)(i) of the Act. To determine whether the single loan outstanding to a softwood
lumber producer during the POR provided a benefit, we compared the interest rates on the loan from
Rexfor to the benchmark interest rates as described in the “Benchmarks for Loans and Discount Rates’
section of the Preiminary Results  See section 771(5)(E)(ii) of the Act. Using this methodology, we
preiminarily found that no benefit was provided by this|oan because the interest rates charged under
this program were equa to or higher than the interest rates charged on comparable commercid loans.

Additiondly, there was one company that had a Rexfor loan that had entered into bankruptcy
negotiations with Rexfor and other creditors during the period of investigation and settled with Rexfor
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prior to the POR. We noted in the Prdiminary Results that the record contains no information on
Canadad s bankruptcy proceeding involving the company in question. Therefore, we were not able to
determine from the information on the record whether the process followed in diminating this debt
conferred asubsdy. Lacking thisinformation, we examined whether the debt forgiveness would confer
a benefit during the POR. Using the POI denominator we find that the amount of debt forgiveness was
smaller than 0.5 percent of the value of sdes of softwood lumber for Quebec in the POI, thus any
benefit would be expensed prior to the POR in accordance with 19 CFR 351.524(b)(2). On this
basis, we preliminarily found that the debt forgiveness by Rexfor did not confer a benefit in the POR
and, thus, provides no countervailable subsidy.

We received no comments on our Preliminary Results related to this program. For these final
results, we have continued to find that the one outstanding Rexfor loan and the debt forgiveness by
Rexfor did not confer a benefit in the POR, and, thus, provided no countervailable subsidy.

2. Assistance under Article 28 of Invedtissement Quebec

Assigtance under Article 28 is administered by Investissement Quebec, a government
corporation. In Lumber 1V, the Department investigated assi stance from the GOQ under Article 7,
which was administered by the Societe de Devel oppement Industriel du Quebec (“SDI”). Article 28
supplanted Article 7in 1998. Under Article 7, SDI provided financid assstance in the form of loans,
loan guarantees, grants, assumption of interest expenses, and equity investments to projects that would
sgnificantly promote the development of Quebec's economy. The Article 28 program operates
fundamentaly in the same manner as Article 7.

During the POR, there was one outstanding loan under Article 28. There were no outstanding
loans under Article 7. No other assistance was provided to softwood lumber companies under Article
7 or Article 28.

We preliminarily determined that no benefit was provided by this loan because the interest rates
and fees charged under this program were equa to or higher than the interest rates charged on
comparable commercia loans.

We received comments on our Preiminary Results related to this program. See Comment 58.
For these find results, we have continued to find that the Article 28 loan did not confer a benefit in the
POR, and, thus, provided no countervailable subsidy.

Other Programs

Program Administered by the Province of British Columbia

1. “Allowances’ for Harvesting Bestle-|nfested Timber

We preliminarily determined that any “alowances’ provided in regard to harvesting beetle-
infested timber were included in the Department’ s ssumpage subsidy rate caculations.
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We received no comments on our Prdiminary Results related to this program. For these find
results, we have continued to find that any alowances provided in regard to beetle-infested timber were
included in the Department’ s sumpage subsidy rate caculations.

Program Administered by the Province of British Columbia

2. Land Base Investment Program (LBIP)

We preiminarily determined not to include this program in this adminigtrative review because
the focus of the land-base activities under this program are materidly identicd to the land-base activities
of Forest Renewd B.C., activities which the Department determined not to investigate in Lumber V.

We received comments on our Preiminary Results related to this program. See Comment 50.
For these find results, we are not revising the Department’ s determination in the Prdiminary Results.

Programs Determined Not to Be Used

Program Administered by the Government of Canada

1. Canadian Forest Service Industry, Trade & Economics Program ( CES-ITE)

We received comments on this program. See Comment 59. For these final results, we are not
revisng the Department’ s determination in the Prdliminary Results.

TOTAL AD VALOREM RATE

In accordance with 777A(e)(2)(B) of the Act, we have caculated a single country-wide
subsidy rate to be applied to al producers and exporters of the subject merchandise from Canada,
other than those producers that have been excluded from this order. Thisrate is summarized in the
table below:

Producer/Exporter Net Subsidy Rate

All Producers/Exporters 17.18 percent ad valorem
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ANALYSISOF COMMENTS

A. Company-Specific Review | ssues

Comment 1: Legal and International Obligations to Conduct Company Reviews

The Canadian parties argue that the Department’ s failure to provide company-specific
assessment ratesis aviolation of section 751 of the Act and the Agreement on Subsidies and
Countervailing Duty Measures (SCM Agreement). They assert that the Department is not limited, in its
review of individua companies, to those that qudify for zero or de minmisrates. Rather, the
Department is required to caculate individua subsidy rates for dl companiesthat request areview. A
number of companies take issue with the fact that the find results of this adminidrative review will
supercede expedited review cash deposit rates. Specifically, the parties argue that if the aggregate rate
cdculated in these find resultsis higher than the individua cash deposit rate cdculated in the expedited
review proceeding, they will be required to pay countervailing dutiesin excess of any subsidy found to
exis.

Canadian parties claim that the Department’ s regulations provide for a two-step expedited
review process, referring to the Preamble which states. “ The objective is to provide a noninvestigated
exporter with its own cash deposit rate prior to the arriva of the first anniversary month of the order, at
which point the exporter may request an adminidrative review.” See Antidumping Duties;
Countervailing Duties, Find Rule, 62 FR 27296, 27321 (May 19, 1997) (End Rule).

In addition, Canfor Corporation and its affiliates Lakeland Mills Ltd. and The Pas Lumber
Company Ltd., and Termina Forest Products, Ltd. (Canfor and Termind) argue that the Department
inaccurately characterized ther requests for company-specific reviews as smply requeststo be
“voluntary” respondents. See Company Selection Memorandum. Canfor and Termina argue that they
too are entitled to company-specific reviews and assessment rates because of their status as companies
that participated in the expedited reviews and received company-specific cash deposit rates. Because
the expedited reviews only established cash deposit rates for estimated CVD duties, the companies had
no aternative but to request adminigtrative reviews under section 751(a)(1) of the Act, to obtain their
own company-specific assessment rates. As such, they submitted voluntary responses to the
questionnaire which the Department issued to the zero/de minimis review requesters; however, they
were not selected for review because, they contend, the Department improperly limited the number of
companies digible for review.

Petitioners counter stating that the Department is not required to provide a company-specific
adminigrative review for any company that requested an expedited review under any U.S. statute or
regulation, U.S. judicid precedent, or prior administrative decison-making. Petitioners contend that
U.S. law, in fact, forbids company-specific reviews when the Department has properly elected to
conduct a country-wide review. According to petitioners, the statute authorizes the Department to
caculate a country-wide rate if it would be impracticable to ca culate company-specific rates. As such,
the Department’ s decision to limit the number of individualy-reviewed producers and exporters to four
companies during this review is reasonable and in accordance with the law and comports with long-
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established and consistent practice. Petitioners aso rebut respondents arguments that the United
States has an internationa obligation to provide them with company-specific treatment.

Department’s Position

When conducting an adminigtrative review on an aggregate bas's pursuant to section
777A(€)(2)(B), the Department is not required to conduct any company-specific reviews. Rather, the
Department’ s regulations require only that the Department “consider” company-specific requestsin an
aggregate case, and conduct the reviews “to the extent practicable.” Determining whether or to what
extent it is practicable to conduct individud reviews is entirdly within the Department’ s discretion (see
section 351.213(k)(1) of the Department’s Regulations). Accordingly, the Department stated in its
Review Methodology Memorandum that in the event it determined to conduct the review on an
aggregate bags, it “intends to dso review the maximum number of company-specific requests that do
not impose an extraordinary administrative burden upon the Department.” See Review Methodology
Memorandum at 4. Based on the complexity of theissuesinvolved, and the resources necessary to
conduct the reviews, the Department determined that it was administratively practicable for it to
conduct reviews of four individual companies claiming zero rates. The decison to limit the company-
specific reviews to those four companies was within the Department’ s discretion to determine what is
and what is not practicable in agiven case.

The respondents claim ignores the plain language of section 777A(€)(2) of the Act, which
recognizes that in certain cases in which the number of producers and exportersistoo large to dlow for
company specific reviews, the Department has the discretion to conduct the review on an aggregate
basis. See section 777A(e)(2) of the Act. Moreover, it isplainly evident in the language of the
regulations, that, in an aggregate review, the Department need only “consder” individud requests and
conduct individua reviews only “to the extent practicable” 19 CFR 351.213(k). Respondents
argument that Commerce is required in an aggregate review to grant dl requests for company-specific
reviews would render these statutory and regulatory provisions meaningless. Indeed, under the
respondents anadysdis, the Department would be required to conduct individua reviews of the
approximately 296 companies that requested areview. Such arequirement would nullify the discretion
Congress accorded the Department to conduct aggregate reviews.

With regard to Canfor and Termind’ s arguments, given that it is entirdy within the
Department’ s discretion to conduct company-specific reviews in aggregate cases, it isaso entirdy
within the Department’ s discretion to determine whether or how to select companies for individua
review. Neither Canfor nor Termina met the criteria used by the Department to select companies
potentidly digible for a company-specific review and, therefore, we determined not to conduct a
review for either company. See Company Sdlection Memorandum at 2.

The claim by certain respondents that the Department should treat the cash deposit rates they
received in the expedited review proceedings as assessment rates is aso inconsstent with the statute
and regulations. Expedited reviews are based on information from the period of investigation and, like
the investigation, only establish a cash deposit rate for the exporter/producer. There is absolutely no
bassin the statute or the regulations for respondents’ assumption that the cash deposit ratesin
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expedited reviews are to be treated any differently than other company-specific cash deposit rates. To
the contrary, expedited review rates, like any other cash deposit rate, may be superceded by the fina
results of a subsequent administrative review. If areview is requested, section 751(a)(2)(C) of the Act
requires that the find results of the review be the basis for the assessment of countervailing duties on
entries during the period of review and future cash deposits. A cash deposit rate becomes an
assessment rate and continues for future entries only if no review isrequested. See 19 CFR
351.212(c).

Both the GOC and petitioners requested that the Department conduct this review on an
aggregate basis. Moreover, as discussed above, the number of individual requests for review was
extremdy large. We therefore conducted an aggregate review and, in accordance with section
777A(e)(2) of the Act, caculated “asingle country-wide subsidy rate to be applied to al exporters and
producers,” and some company-specific rates, to the extent practicable. In accordance with section
751(a)(2)(C) of the Act, therefore, those fina results must be the basis for both the assessment of
duties on entries during the POR and future cash deposits. Findly, with respect to respondent' sSWTO-
gpecific arguments, we note that U.S. law, as implemented through the URAA,, isfully congstent with
our WTO aobligations.

Comment 2: Rescission of Company-Specific Reviews Was Unlawful and Unreasonable

Section 351.213(k) of the Department’ s regulations states that “where the Secretary conducts
an adminidrative review of a countervailing duty order on an aggregete basis ... the Secretary will
consder and review requests for individua assessment and cash deposit rates of zero to the extent
practicable.” The Quebec Border Mills?? argue that the plain meaning of this regulation isthat in
addition to an aggregate review, the Department is to conduct some number of individua reviews and
reviewing only four companies does not come close to mesting the practicability sandard. They note
that the Department cited internal adminigtrative resource limitations for its decison to rescind certain
company adminidrative reviews. See Company-Specific Preliminary Memorandum at 4. The Quebec
Border Mills and other Canadian parties argue, however, that administrative convenienceisnot avalid
bassto rescind areview —rather it is a discretionary predicate to initiate areview, citing to section
351.213(k)(1) of the Department’ s regulations. They further assart that the Department’ s authority to
rescind is found in section 351.213(d), and that none of the Stuations provided for in section
351.213(d) applies to the company-specific reviews. It isaso the Department’ s repongbility, they
argue, to ensure that staffing is sufficient to carry out statutory obligations and commitments. Further,
the Canadian parties discuss the sgnificant investment of time, money, and human capital the companies
made to comply with the Department’ s requests for information. They assert thet it is unreasonable for
the Department to terminate the individua reviews on the grounds of inconvenience after having put
these companies with limited resources through the expense and trouble of responding to multiple

22 Bois Daaguam Inc., Bois Omega, Limitee, Fontaine Inc. (ak.a.,, JA. Fontaine et filsincorporee), Maibec
Industries Inc., Materiaux Blanchet Inc. (St. Pamphile Mill), and Scierie West Brome Inc. (collectively, Quebec Border
Mills)
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guestionnaires.

Department’ s Position

As discussed above in response to Comment 1, the Department’ s decision to conduct
individual reviews in the context of an aggregate review is discretionary. The Department properly
exercised its discretion and found that adthough it could review four of the 11 companies that origindly
satisfied the selection criteria, it was not adminigratively practicable to conduct reviews of the remaining
sx companies that satisfied the criteria. See “ Company-Specific Reviews’ section of this Decison
Memorandum. Moreover, the regulations provide that the Department will “consider and review”
individua companies to the extent practicable. Thus, contrary to respondents arguments, the
regulation on its face does not limit the Department’ s discretion to determine what is practicable to the
point of initiaion. If itsis not practicable to do some or Al of theindividud reviews, the Department
has the discretion not to do so.

When the Department exercises that discretion, it may vary based on the facts of the case. In
some cases, the Department may be able to determine a the point of initiation the extent to which it is
practicable to “congder and review” individua companies. In other cases, however, the complexity
and adminigtrative resource alocation required for the company-specific reviews and the aggregate
review may not be fully known until the review iswell under way. In those cases, if during the conduct
of the review, the Department finds thet it is not practicable to continue some or dl of the company-
specific reviews, it iswithin the Department’ s discretion to discontinue those reviews. Respondent’s
argument to the contrary is premised on the view that section 251.213(d) limits the Department’s
discretion to determine whether it is practicable to do the company-specific review. That isnot the
case. Fird, the regulation states that the Department will rescind areview if the request is withdrawn
within 90 days. Thus, rather than limiting the Department’ s discretion to rescind, the regulaion is
limiting the Department’ s discretion not to rescind areview if the request iswithdrawn. In the other
Stuations addressed in the regulation, the decision whether to rescind is within the Department’s
discretion. Nothing in the regulation suggests that it in any way limits the Department’ s discretion to
determine whether and to what extent company-specific reviews are practicable in an aggregate case.

Comment 3: Burden and Difficulty of Company-Specific Reviews Was Exaggerated

The Canadian parties argue that the Department’ s decision to limit company-specific reviewsin
this adminidrative review, from 148 to 11, and then to four companies, by postulating methodologies
that are so complex asto prohibit company reviewsis unreasonable. They contend that the
Department improperly invoked methodologica hurdles asthe fina arbiter of its company sdection
process and framed its gpproach based on what it claimed was practicable. The Department also,
without any notice or explanation to the parties, decided not to use the methodology developed in the
exclusion and expedited review process for the company-specific reviews. Insteed, it chose amore
complicated methodology, requiring it to investigate and determine company-specific benchmarks.

Respondents contend that if the Department returned to the methodology used for company
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exclusons and expedited reviews for these find results, it would be adminigratively practicable to
conduct the company-specific reviews. Further, the Canadian parties note that the Canadian
companies have fully cooperated with the Department at every stage of the review, and therefore, the
Department has dl data necessary to cal culate company-specific assessment rates usng the
methodology employed in the exclusions and expedited reviews.

Petitioners counter the Canadian parties’ concluson that the Department could easily have
provided company-specific assessments Smply by using the same methodol ogies employed during the
investigation exclusion process and the expedited reviews. 1n not employing any of those
methodol ogies, petitioners contend, the Department recognized the necessity that there be full offset of
the subsidy as mandated by section 701(a) of the Act, and that assessment rates be calculated as
accurately as possible.

Department’s Position

As discussed in the “ Company-Specific Review” section of this Decison Memorandum, the
Department continues to find for these find resultsthat it is not administratively practicable to review sx
of the 11 companies origindly sdected for individua review and that one company did not fit the
sdection criteria. Therefore, the Department has rescinded the individual reviews of these companies.

With the exception of the company that did not satisfy the sdection criteria, the bass for the
Department’ s decison to rescind the remaining Six company specific reviews is adminisrative
impracticability. See Company-Specific Preiminary Memorandum. As the Department Stated, “The
ability to review individual companiesisinversaly related to the commitment of time and resources
required by the statutorily mandated adminigtrative review. In an aggregete case, the Department can
only conduct those company-specific reviews which its limited resources will permit.” Seeld. at 2. As
evidenced by the voluminous number of issues and comments addressed in this Decision Memorandum,
the Department has devoted congderable effort and resources to this aggregate adminisirative review.

Although the Department initidly believed that it might be practicable to review the 11
companiesthat origindly satisfied its selection criteria, it subsequently determined thet reviewing al of
these companies would require more data and andyss than origindly anticipated. To identify viable
benchmark options, we would have had to issue additiona questionnaires and examine dl information
on the record to ensure that appropriate benchmarks are being used.

Moreover, adminigtrative resources were not available to resolve certain data deficiencies concerning
the Sx companies. Thus, these company-specific reviews would require additional adminigrative
resources and divert adminigtrative resources from this aggregate administretive review. Consequently,
the Department determined that it was impracticable for the Department to continue with those
company-specific reviews. That decison was well within the Department’ s discretion.

Moreover, contrary to respondents arguments, the Department could not employ the
expedited review methodology in the individua reviews as that methodology is not a company-specific
methodology. In the expedited reviews, we caculated company cash deposit rates by multiplying the
company’s quantity of Crown logs and the quantity of lumber inputs by the appropriate province-
specific sumpage benefit caculated in the underlying investigation (i.e., the average per-unit differentia
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between the ca culated adjusted ssumpage fee for the relevant province and the appropriate benchmark
for that province) We then divided the stumpage benefit by the appropriate vaue of the company’s
sdes to determine the company’ s estimated subsidy rate from stumpage and added any benefit from
other programs to obtain the cash deposit rate for the company. See Find Results and Partid
Rescisson of Countervailing Duty Expedited Reviews. Certain Softwood Lumber Products From
Canada, 67 FR 67388, 67391(November 5, 2002). Although that methodology was reasonable in the
context of the expedited reviews when we were calculating estimated cash deposit retes, it is not
appropriate for use in this administrative review in which we are calculating assessment rates.
Specificaly, for assessment purposes, the Department needs to calculate CVD rates based on
company-specific data and can not gpply a provincid-wide benefit, which the expedited review
methodology does.

Comment 4: Review of Bois Daaquam Inc.

The Quebec Border Mills argue that by its own failure to investigate, the Department pendized
Bois Daaguam Inc. (Daaguam) by rescinding its company-specific review. They assert that Daaguam
provided every item of information that the Department requested, and the first notice that the
Department needed more information was in the October 8, 2004, decison memorandum. See
Company-Specific Preiminary Memorandum at 3. Of the three items concerning private Canadian log
purchases the Department claimed were missing, Daaguam provided two in its May 11, 2004,
guestionnaire response (top diameter and length of log) and explained that its records did not permit
retrieva of thethird (log diameter). See the May 11, 2004, Questionnaire Response of Daaguam at
11 and Appendix 3. As such, the Department should reverse its preliminary determination and conduct
a company-specific review for Daaguam.

Department’ s Position

Daaquam, inits May 11, 2004, questionnaire response, did provide top diameter and length
for itslog purchases, the company, however, did not supply such informetion for the tree lengths
purchased from private and arm'’ s-length suppliers. When discussing Daaguam’ s data in the Company-
Specific Prdiminary Memorandum, we should have been more precise in describing the “wood type’
for which there were incomplete details. Thisfact, however, does not change the Department’s
ultimate decision to rescind Daaguam’ s company-specific review. Without top diameter and length for
the tree lengths purchased, we cannot determine whether a comparison of the private tree length prices
to the dleged arm’ s-length Crown-origin tree length pricesis gppropriate. Further, as discussed in the
Company-Specific Preliminary Memorandum, to identify a viable benchmark option, we would need to
issue additiona questionnaires and rigoroudy examine dl information on the record to ensure that the
most accurate benchmark is applied. However, the Department’ s efforts and resources have been
focused on andyzing the various and complex issues of this aggregate adminigtrative review and,
therefore, it is not adminigtratively practicable to conduct a company-specific review of Daaguam.
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Comment 5: Reconsideration of Midway Lumber’s Company-Specific Review is Not Supported

Respondents contend that in the Company-Specific Preliminary Memorandum, the Department
impliesthat unforeseen events caused it to rescind individual reviews. For example, respondents state
that in that memorandum, the Department states that Midway Lumber’s (Midway) log purchases
directly from the Crown were, contrary to initid reporting, actualy sgnificant. Respondents argue that
there isno basisto rescind Midway’ sreview. They state that whether a company purchased one
percent or 99 percent of itslogs from the Crown, the calculation methodology remains the same and,
therefore, the Department should reverse its preliminary decison and conduct a company-specific
review for Midway.

Department’s Position

As evidenced by the information submitted in Midway’s May 7, 2004, questionnaire
response, contrary to the company’ s earlier statements;, it does not meet the selection criteriafor a
company-specific review. Asenunciated in the March 15, 2004, Company Selection Memorandum,
companies with inggnificant purchases (i.e,, three percent or less) of Crown logs might be digible for
company-specific reviews. The Department specifically stated “we aso reviewed the responsesto
determine whether there were any potential respondents that had quantities of either lumber inputs or
Crown stumpage that could be considered insignificant when compared to overal volume and,
therefore, ignored in any andyss”  See Company Selection Memorandum at 5. In its September 29,
2003, submission, Midway Lumber reported thet it did not purchase a Sgnificant amount of logs
directly from the Crown. However, inits May 7, 2004, questionnaire response to the April 22, 2004,
company-specific review questionnaire, Midway reported substantial purchases of logs from the
Crown, i.e., Crown log purchases which were sgnificantly greater than three percent of tota logs
purchased during the review period. See the May 7, 2004, Questionnaire Response of Midway at
Table 3. Because Midway does not meet the digibility criteriafor a company-specific review, the
Department is rescinding its review.

Comment 6: Zero/De Minimis Rate Companies Should be Verified

Petitioners argue that the Department should verify the information upon which it preliminarily
determined zero and de minimis rates for Fontaine Inc., Les Produits Forestiers Dube Inc., Scierie
West Brome Inc., and Scierie Lapointe & Roy Ltee. They argue that the Department’ s practice of
conducting verifications during the company exclusion proceedings and expedited review process
should be continued in this adminigtretive review.

The Canadian parties disagree with petitioners, asserting that, unlike the companies that
recelved zero or de minmis rates in the excluson and expedited review process, these four companies
are not digible for exclusion from the order. Further, according to section 782(i)(3)(B) of the Act, the
Department is not required to verify any individual company in thisreview. They argue that the more
fundamentad issue is the digparate trestment of the companies that requested individua reviews.
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Department’ s Position

Sections 782(i)(3)(A) and (B) of the Act provide that in an adminidirative review, the
Department shdl verify information relied upon if “verification istimely requested by an interested party
... and no verification was made. . . . during the 2 immediately preceding reviews. . .” The satute
contains a good cause exception to these requirements. The Department’ s regulation, 19 CFR
351.307 mirrors the satutory provison. No party timely requested verification of Fontaine Inc., Les
Produits Forestiers Dube Inc., Scierie West Brome Inc., and Scierie Lapointe & Roy Ltee. Moreover,
considering that the Department verified Fontaine Inc. (ak.a., J.S. Fontaine & FilsInc.), Les Produits
Foregtiers Dube Inc., and Scierie West Brome Inc. in the underlying investigation, and verified Sceirie
Lapointe & Roy Ltee during the company’s new shipper review, good cause did not exist for verifying
these four companiesin thisreview.

Comment 7: Decision Not to Review Leggett & Platt was Based on a Factual Error

Leggett & Plait Ltd., Leggett & Platt (BC) Ltd., and Leggett & Platt, Inc. (collectively, Leggett
& Plat) argue that the Department failed to select it for a company-specific review. See Company
Selection Memorandum at 5-6. The company contends the Department determined that it was
indigible for areview on the grounds that it was a U.S. importer that did not identify the Canadian
exporters. Leggett & Platt date that was afactua error, noting that at the onset of the administrative
review it identified itsdf as a“remanufacturer, exporter, and U.S. importer of the subject merchandise
during the review period, and thusis an interested party,” and that in numerous documents identified the
Canadian exporters for whom areview was requested. Therefore, the Department must correct its
error and immediately initiste a zero rate review for Leggett & Mait.

Petitioners rebut Leggett & Platt’s clam that the Department is obligated to conduct a zero-rate
review of its affiliated Canadian producers and exporters. Petitioners discuss that the Department
determined that reviews of companies that acquired lumber could be exceptionaly complex and,
because of the large number of companies that reported lumber inputs in their questionnaire response,
such analyses would not be practicable. See Company Selection Memorandum at 5. Petitioners note
that Leggett & Platt acquired only lumber during the POR and did not harvest, buy, or otherwise
acquire logs; as such, the company is not digible for a zero rate review under the criteria established by
the Department.

Department’ s Position

Initidly, the Department did mistakenly find Leggett & Platt to be a U.S.-origin company.
However, the reason that Leggett & Platt was not sdected for a company-specific review concernsthe
company’s lumber purchases. In its September 26, 2003, questionnaire response, Leggett & Platt
reported lumber purchases and, therefore, it did not fit the selection criteriafor areview. Asenunciated
in the March 15, 2004, Company Sdlection Memorandum, the Department specificaly excluded from
consderation of a company-specific review those companies whose sole inputs were lumber.
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Comment 8: Quebec Border Mills Wood Sourcing is Unique and Warrants Individual Reviews

The Quebec Border Mills argue that their Stuation is unique in that the vast mgority of their
wood is sourced from the United States or private Canadian lands, or from excluded mills. For
example, four of the non-reviewed Quebec Border Mills sourced between 62 percent and 80 percent
of their wood from U.S. lands and between 76 percent and 93 percent of their wood from a
combination of U.S. and Canadian private lands, and from excluded mills. The use of U.S. wood stems
in large part from the geographic proximity of the border mills to the United States, and their
longstanding business relationships with Maine an other U.S. landowners. They contend that this
sourcing pattern is pivotal, because this case is not about U.S. stumpage, but Crown land stumpage.
They discuss that the Department has pointed to U.S. wood procurement as an example of non-
subsidized, market-driven procurement, and has considered wood obtained from private Canadian
lands and from mills excluded from the countervailing order to be unsubsidized. Subjecting the Quebec
mills to the country-wide rate would rest on the opposite assumption of “subsidized” sourcing. They
assart that this assumption isinconsistent with other findings, in particular low rates for the Quebec
Border Mills confirmed in the expedited reviews, and is factualy incorrect. Therefore, they argue that
the Quebec Border Mills are digible for excluson from the order based on their “non-subsidized”
sourcing.

Department’s Position

During the exclusion process of the investigation, we excluded from the order 26 companies,
(22 of which are located in Quebec), which demondtrated sourcing the mgjority of their inputs from the
United States, Maritimes, and/or private Canadian lands, and which recelved ether zero or de minmis
subsidies. The Department aso, to date, has issued two remands in response to the NAFTA Pand’s
directives with regard to x Quebec companies. These remand determinations, if and when affirmed
by the Pandl, will result in these companies dso being excluded from the order.

The Department, however, cannot exclude Quebec Border Mills from the countervailing
duty order based smply on close business relationships with U.S. companies. The scope of the order
covers the merchandise produced by these companies. The complexity of issues and fact patterns of
this case require that the Department thoroughly review each company, subject to the order, to examine
whether any countervailable subsidies were received.

In this review, to the extent practicable, the Department has conducted company-specific
reviews of certain Quebec Border Mills, and other Canadian companies. Specificdly, in these fina
results, the Department has completed company-specific reviews for four Quebec Border Mills, finding
that these companies have either azero or de mnimis net subsidy rate.

Comment 9: Individual Calculations for Blanchet and Maibec

The Quebec Border Mills assart that if the Department calculates individud rates for dl mills,
severd obsarvations will become rdevant: Firgt, for Materiaux Blanchet Inc., the individua caculation
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should be for the St. Pamphile border mill. Second, for Maibec Industries Inc., the individua
caculation should involve only the wood processed in the lumber sawmill operations.



Department’ s Position

In these find results, the Department is not caculating mill-specific rates.

B. Subsidies Valuation | ssues

1 Numerator |ssues

a Pass-through
Comment 10: Record Evidence Demonstrates the Existence of Arm's-Length Purchases of Logs

The Canadian parties argue that the Department’ s preliminary determination that a pass-through
andysisin not warranted in any provinceis both illega and not supported by substantia evidence.
They argue that record evidence demondtrates the existence of alarge number of arm’ s-length
purchases in each province.

Respondents state that the Department acknowledged in the Prdliminary Results that log input
purchases took place in Alberta, British Columbia, Manitoba, Ontario, and Saskatchewan during the
POR. They argue that the Department mistakenly concluded that none of the transactions were at
arm'’slength. According to respondents, the Department erroneoudy and illegdly presumed that all
transactions are non-arm’ s-length sdes, unlessit can be shown otherwise.

Respondents contend that the Department cannot legaly presume that dl sales between
producers of logs and producers of subject merchandise are not at arm’s length. They argue that, in
accordance with recent WTO Appdlae Body and Panel findings, the Department should conduct a
pass-through analysis of logs purchased at arm'’ s length by lumber producers to determine whether the
dleged subsidy to timber harvesters from provincid stumpage benefitted those lumber producers.
Further, the Government of Ontario (GOO) claims that pursuant to the upstream subsidy provision of
the Act, asubsidy to an input product (i.e., timber or logs) cannot be attributed to an unrelated
purchaser of the product absent afinding that al of the eements of the upstream subsidy provision of
the statute are met. More specificdly, an dleged subsdy is countervailable only to the extent it has
been demonstrated to provide a* competitive benefit” to the subject merchandise. Therefore, the GOO
argues that the Department is required to exclude logs sold to unrdated third parties in arm’ s-length
transactions from the subsidy caculation where there is no showing that the benefit to the independent
harvesters “ passed through” to the lumber producers. Nonetheless, the respondents argue that the
petitioners neither requested nor substantiated allegations of upstream subsidies passing through to
downstream producers of the subject merchandise.

Respondents also argue that they provided dl available information regarding sdles of Crown
logs from independent harvesters without sawmills to sawmills in arm’ s-length transactions and, if the
Department found that the data submitted was insufficient to conduct a pass-through analys's, then the
Department should have issued a supplemental questionnaire. Respondents contend that for the
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Department’ s decison not to conduct an analysis because the data is dlegedly insufficient, without
providing notice, does not accord with the Department’ s statutory and regulatory obligations.

Petitioners contend that although respondents alege that certain volumes of logs are transferred
between unrelated parties in purportedly arm's-length transactionsin al of the provinces subject to
review except Quebec, respondents did not identify any specific evidence that would enable the
Department to conclude that the subsidy benefit in these transactions is not passed through to the log
buyers. Instead, respondents Smply assert that the mere fact of a sale between unrelated partiesis
sufficient to establish the existence of arm's-length transactions.

Petitioners contend that transactionsin Crown logsin the subject provinces are likely not to be
a am’s length because of the structure of the provincial sumpage programs, which regtrict the ability
of tenure holders to obtain full value for the Crown logs they harvest. Petitioners argue that the “web of
conditions’ imposed on dl provincid tenure holders - gppurtenancy requirements, local processing
requirements, log export regtrictions, mandatory contracts with local mills as a condition of obtaining
tenure — operate to force tenure holders to provide logs for local lumber production even if they could
obtain higher log prices dsawhere. These restrictions imposed by the provincid governments on tenure
holders demonstrate that the parties to such log transfers are unable to fredly negotiate atruly arm's-
length price. While the specifics of such redtrictions vary by province, it is manifest that dl of the
provincid governments have structured the tenure systems o as to benefit lumber producers, not the
logging industry. Petitioners aso contend that record evidence confirms that, in B.C., the mgor tenure
holders effectively control the market for logs provided to independent loggers through the SBFEP.
Therefore, as aresult of these and other provincid policies, there is no effective log market for
independently-traded logs in B.C.

Petitioners argue that no commercid timber or log sdllers would encumber log sales with the
types of price-depressing redtrictions that the provincia governments require of alegedly independent
loggers. However, if respondents claim the existence of arm’ s-length sales, then the burden is on them
to demondirate the existence of arm’ s-length transactions in logs harvested from provincid tenuresto
make lumber. Thus, petitioners assert that the Department correctly determined that respondents bear
the burden of production of evidence demongtrating that specific transactions took place during the
POR in which subsidy benefits did not pass through to the lumber producer.

Respondents counter that petitioners argument that no sales of logs harvested from Crown
lands can be arm’ s-length transactions rests on two related and equaly misguided propostions. (1) that
an arm’ s-length transaction can occur only in amarket that is devoid of government restrictions; and (2)
that an arm’ s-length transaction is one that results in the price that the parties would negotiate if no
exogenous factors affected prices. According to respondents, this definition of “arm’s length” has no
legal or economic foundation, and, were it adopted, it would ensure that no arm’ s-length transaction
could ever be found. The concept of arm'’ s-length transactions in a pass-through analysis does not
incorporate the absence of governmentd restrictions because these restrictions do not affect whether,
or the extent to which, any aleged benefit is passed through in sales of logs between unrelated parties.
Rather, respondents point to the language of the SAA which gtates that “the term ‘arm’ s-length
transaction’ means a transaction negotiated between unrelated parties, each acting in its own interest, or
between related parties such that the terms of the transaction are those that would exigt if the
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transaction had been negotiated between unrelated parties.” SAA at 928. Respondents contend that
nothing in this definition suggests that an arn’ s-length transaction mugt take place in amarketplace free
of government involvement or that it must result in the highest price that the sdller could theoreticaly
obtain if there were no governmenta limitations on how it could sdll its product.

Respondents contend that they have demonstrated that 1og export restraints have no effect on
the price of logsin B.C., but even if petitioners could establish that there is such a price effect, that
effect would be aresult of the export restriction itself, and not evidence of any pass-through of aleged
subsidies to timber. Respondents assert that petitioners contention that log export restraints are a
countervailable subsidy has long been discredited, and is contradicted by substantia evidence and
unsupported by prior decisons. Further, the GOBC argues that the Department should rgject this
backdoor attempt to overcome the clear holding of the panel on Export Redtraints. Likewise, the
Department must regject any other attempt to import into the definition of “arm’slength” the dleged
effects of other government measures that do not independently satisfy the statutory requirements of a
financid contribution, benefit, and specificity.

Respondents also contend that petitioners are claming, in essence, that any law or regulation
that has an effect on the price of logs results in a pass through of the aleged benefit to sumpage and
that this price effect should be included in countervailing duties. This claim confuses the putetive effects
of aparticular government action with the nature of that action. The laws and regulations aleged by
petitioners to affect the price of logs do not satisfy the statutory requirements of financia contribution,
benefit, and specificity. Therefore, the Department cannot legaly countervail the effects of those
measures under the guise of a pass-through andysis that pertains only to an dleged subsidy to
stumpage.

Finaly, respondents counter that contrary to petitioners  characterization, Creswell Trading
Co. v. United Sates, 15 F.3d 1054, 1059 (1994), does not hold that respondents have the burden of
proof in cases such asthisreview. Respondents contend furthermore that they have presented ample
evidence to demondrate that independent loggers and sawmills sall logs to lumber producersinarm’'s-
length transactions. As aresult, according to respondents, the burden has shifted back to the
Department to prove that this evidence was ether inaccurate or insufficient, which it has failed to do.

Department’ s Position

In response to numerous requests by the Department, certain provinces submitted information
on the record of this proceeding concerning the volume of provincia Crown logs harvested during the
POR thet they alege were sold in arm'’ s-length transactions, and for which they claim a pass-through
andyss must be performed. We evaduated that information in the Preiminary Results, and found that
respondents failed to provide the necessary evidence to support their claims that the reported log sales
werein fact conducted at arm’s length. Prdliminary Results, 69 FR at 33208 - 33209. In reaching this
conclusion, the Department did not merely presume thet al transactions are non-arm'’ s-length sales, as
the Canadian parties suggest. Rether, as described in more detail below, we considered al of the
information provided by the parties and determined that these were not arm'’ s-length sales. None of the
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comments received by the parties snce issuing the Prdliminary Results have dtered our finding thet the
parties failed to substantiate their clams. Moreover, if respondents had any additiond information
evidencing am’ s-length transactions in which subsidies did not pass through to the sawmiills, it was up
to the party in control of that information to submit it to the Department for review.

Our finding that the log sales at issue can not be consdered arm’ s-length transactionsis based
on limitations on log sales that are contained in Crown tenure contracts, such as (1) appurtenancy and
local processing requirements; (2) government-mandated wood supply agreements; (3) the payment of
Crown stumpage fees by sawmills for logs purchased from independent harvesters, (4) the structure of
certain log purchase agreements; and (5) fiber exchanges between Crown tenure holders, buyers and
sdlers cannot negotiate freely. Buyers and sellers of logs are not free to bargain with whomever they
chose or to bargain on terms not encumbered by government mandates. Where sales are affected by
one or severa of these factors, we find that the transaction is not an arm’ s-length transaction.

The limitations, such as gppurtenancy and loca processing requirements, dictate to the
harvester those entities to whom it may sdll, severely restricting the ability of the harvestersto bargain
fredy with willing purchasers in the marketplace. The most egregious example of thisisan
gppurtenancy clause that requiresthat al or a specified amount of atenure holder’ s timber be
processed in a specified mill.

Similarly, wood supply agreements aso restrict harvesters' choices in disposing of Crown
timber. Under these agreements, the provincia government requires that an applicant, as a condition of
obtaining a Crown tenure, negotiate a contract with another party regarding the disposition of the timber
harvested from the tenure. Unlike in an open market transaction where sdllers can chose freely among
potential buyers, log sales made pursuant to mandated wood supply agreements cannot be considered
am'’ s-length transactions because the sde is a function of the government’s mandate.

Furthermore, many of the transactions reported by the Canadian provinces are based on log
purchase agreements which, in many instances, more closdy resemble contracts for harvesting and
hauling of logs than arm’ s-length log sales thereof. These include transactions in which the purchasing
sawvmill takes an active role in managing al aspects of harvest and delivery of the Crown timber. For
example, the sawmill may make separate payments to a harvesting company, the unaffiliated “tenure
holder,” and log hauler. In other ingtances, the sawmill finances or otherwise provides goods or
services to the tenure holder as part of the transactions. In these transactions, the tenure holder is not
merdly sdlling the log for anegotiated arm’ s length price. Rather, the sawmiill controls many eements of
the transaction so that the transaction cannot be considered to have been conducted at arm’ s-length.

In addition to the structure of these contracts, we found that in a great many transactions the
sawmills pays the Crown directly for the sumpage due for logs purchased from independent harvesters,
rather than paying the harvesters the price of alog. Under this arrangement, it gppears that the
stumpage benefit goes directly to the sawmill paying the sumpage fee, just asif the sawmill were
drawing from its own tenure and contracting out for harvesting and hauling services.

Findly, fiber exchange agreements are transactions in which tenure holders with processing
facilities exchange Crown logs with other tenure holders. For example, atenure holder with amill that
IS set up to process only SPF timber species may end up with a harvest including some species other
than SPF, eq., Douglasfir. Fiber exchange agreements dlow the SPF mill to exchange the Douglas fir
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for SPF with another tenure holder. Fiber exchange agreements can be entirely volume based, i.e., on
a“equivdent volume’ basis, dthough, in some ingtances, the parties attach anomind price to the
exchanged logs. Such agreements are often based on government-mandated appurtenancy or other
processing requirements, which require that al Crown harvest, or an equivalent volume, be processed
inacertain mill. The mills exchange wood precisaly because they are not dlowed to sdll the logs on the
open market. Moreover, the mills are required to harvest certain volumes from their own tenure,
including logs they do not need for their own mills. These exchange agreements therefore are a
mechanism for these tenured sawmills to deal with the various government restrictions on the disposition
of the timber they harvest, not arm’ s-length log sdes. When buyers and sdlers are not free to
negotiate, the transactions cannot be considered to be a arm's length.  Such a determination fully
accords with the arm's-length definition set forth in the SAA.

We do not disagree with respondents’ contention that an arm’ s-length transaction need not take
place in a marketplace free of government involvement or result in the highest price that the seller could
theoretically obtain if there were no governmental limitations on how it could sdll its product. However,
respondents neglect to distinguish between government actions that generally regulate the marketplace
and those that mandate particular outcomes. The government mandates & issue here are conditions
that are placed on the tenure licenses that have a direct impact on the disposition of Crown logs sold by
independent harvesters.

Additiondly, contrary to respondents assertion, an upstream subsidy alegation is not required.
In this proceeding we are examining subsidies that directly benefit the lumber manufacturing processin
Canada on an aggregate basis. Thisinvolvesidentifying dl subsidies that benefit lumber manufacturers,
including subsidies arisng from the provison of Crown timber for less than adeguate remuneration.

To caculate the benefit from the provincid Crown stumpage programs, we requested that each
Canadian province report the value and volume of al Crown timber used in the lumber manufacturing
process during the POR. Each of the Canadian provinces subject to this proceeding reported this data.
By comparing the prices paid for the Crown harvested timber with market-determined benchmark
prices, we have determined that Crown timber is provided for less than adequate remuneration.

The issue concerning a pass-though anaysis arises only because the respondents have clamed
that the Department has overstated the total subsidy by not properly adjusting the benefit calculation to
account for alegedly arm’ s-length sales of Crown logs by independent harvesters to downstream
lumber producing sawmills. In this proceeding, the Department has properly addressed this clam by
requesting detailed information from respondents to evaluate whether such an adjustment is
appropriate. We continue to find that the log sales transactions reported by respondents were not
conducted a arm’ s length and therefore no adjustment to the caculations is warranted.

With respect to log export restrictions, we find that the existence of these restrictions does not
necessarily preclude the existence of arm’ s-length transactionsin Canada. The log export restrictions
primarily limit commercid interchange between individua Canadian companies and companies outside
of Canada. In contradt, the factors that we identified asimposing restrictions on the log sdes
transactions between independent harvesters and sawmills do have a direct effect on those transactions.
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Comment 11: Definition of a Log Sale Transaction

The Canadian parties argue that the Department erroneoudy found that certain log sales are not
in fact log sdes where the purchaser agrees to pay the seller’ s sumpage obligation as part of the terms
of the transaction.

The Government of Alberta (GOA) contends that the Department incorrectly claimed that the
existence of submission authority arrangements in Alberta confirmed the correctness of its decison not
to make an adjustment for any arm’ s-length sales. According to the GOA, the existence of submission
authority does not mean that sale are occurring at non-arm’ s-length prices, and use of such authority
does not undermine the legitimacy of the arm’s- length salesin Alberta. Thus, thereis no reasonable
bassfor rgecting the GOA’ s request to classify these arm’ s-length sales volumes as non-subsidized
lumber.

The Canadian parties dso contend that in an arm’ s-length sale of logs for which a government
stumpage charge must be paid, both parties take that payment into account when establishing the
arm' slength vaue of thelogs. They further argue that it doesn’t matter which party actudly writesthe
check to the government, and it is irrdlevant to whether the transaction occurred at arny’ s-length or to
whether any of the aleged ssumpage subsidy benefit passed through to the purchaser. Respondents
argue that the fact that the arm’ s-length purchaser of alog pays the stumpage fee to the provincid
government does not transform that transaction into the same thing as a sawmiill that harvests from its
own tenure and hiresloggers to perform the harvesting service. In the first case, the purchaser pays the
stumpage fee in addition to the purchase price it pays to the logger, instead of paying to the logger a
purchase price that includes the stumpage fee, but whichever party pays the sumpage fee to the
province, the total cost to the log purchaser isthe same. The logger is il selling logs, not services.
Any dleged pass through of a benefit to the log purchaser in this private transaction to which the
province is not a party must be established before that benefit can lawfully be countervailed. In the
second case, by contrast, the tenure-holding sawmill is obligated by its provincid tenure agreement to
pay ssumpage fees and meet a variety of other provincia tenure obligations in exchange for the right to
harvest thelog. If thelog isused by that sawmill in its own lumber production, the issue of pass through
does not arise.

Further, the Canadian parties contend that the same principles apply to transactions that involve
additiona payments and services incurred by the sawmill purchasing the logs. According to
respondents, such provisionsto the harvester are merely transactions where the value is exchanged by a
method other than a direct cash payment. The means by which vaue was exchanged did not affect the
amount of value transferred or the armY’ s-length character of the transaction. Hence, these dternative
methods of structuring the transaction do not reduce the amount of vaue transferred for the log or
eliminate the need for a pass-through andysis.

The GOBC assarts that, in fact, transactionsin which the purchasing mill pay third-party
contractors directly are no different from transactions that the Department observed in Nova Scotia and
that form part of the Maritimes benchmark. Because the Department incorporated these transactions
into the Maritimes benchmark, these are clearly arm’ s-length transactions. Thus, the GOBC argues
that the Department should conduct a pass-through analysis and conclude that no aleged ssumpage
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subsidies passed through with respect to 25.7 percent of the Crown logs purchased by the B.C.
sawvmills that participated in the Norcon survey.

Petitioners agree with the Department’ s finding in the Preliminary Results that, where the buyer
of alog dlegedly transferred & arm’ s-length is the party that pays stumpage to the provincia
government, the log buyer receives the financia contribution and any benefit directly and no pass-
through analysisis required. Petitioners contend thet even if it could be shown that some portion of the
subsidy benefit is passed back to the harvester, the Department must till countervail the full benefit, as
the countervailing duty law is not concerned with how the subsidy recipient spends the benefit
conferred.

Department’s Position

Contrary to respondents argument, the Department determines that the sumpage feeisthe
vehicle by which the Crown bestows the subsidy through its administered sstumpage programs. When
thisfeeis pad directly to the Crown by the sawmill purchasing the subsidized logs from the tenure
holding independent harvester, that sumpage benefit aso goes directly to the sawmill paying the fee,
just asif the sawmill were drawing from its own tenure and contracting out for harvesting and hauling
sarvices. Therefore, in effect, the subsdy is bestowed directly to the purchasing sawmill.

As gated in the Preliminary Results, there is no materia difference between the Stuation of a
sawmill that “buys’ alog harvested by atenure holder and is then obligated to pay the province for the
timber and the case of asawmill that harvests from its own tenure and hires loggers to perform the
harvesting service. In both cases the sawmiill receives the wood fiber and islegdly obligated to
remunerate the government for it; in both cases any benefit conferred by the government's willingness to
accept less than adequate remuneration inures to the sawmill. See Prdiminary Results 69 FR at
33208.

We disagree with the GOBC' s assartion that transactions in which the purchasing mill pay
third-party contractors directly are no different from transactions that the Department observed in Nova
Scotia and that form part of the Maritimes benchmark. Record evidence does not demonstrate that
timber transactions in the Maritimes are subject to the same congraintsasin B.C., eg., there are no
gppurtenancy or domestic processing requirements on private sumpage in the Maritimes.

b. Alberta
Comment 12: Timber Going to Non-Sawmills

The GOA assarts that the Alberta sumpage classfication system does not allow the province to
isolate the wood volumes going strictly to sawmills, because Alberta uses a single basket category
(reported as " Section 80/81" timber) for much of its timber which covers wood going to make either
pulp or lumber products or roundwood products. The GOA claims that, because the Section 80/81
timber goes to multiple production facilities, it is necessary to net down the gross volume of thiswood
to get to the proper numerator which isthe net volume entering sawmills. In order to properly identify
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the volume entering sawmills, the GOA provided a PricewaterhouseCoopers (PwC) survey at
verification which covered mills representing more than 90 percent of Albertals softwood billed
volumes for the POR.

In the Prliminary Resullts, the Department cal culated the volume of softwood logs entering
sawvmillsin Alberta based, in part, on the information provided at verification. Specificaly, the
Department adapted the results from the PwC survey which relied on companies actua mill records
used to track materia alocations and production costs to determine the percentage of al softwood logs
used to produce each of the products manufactured by that particular tenure holder. The PwC survey
aggregated the reported company-specific volume percentages for lumber, chips, shavings, sawdust
and hog fud to determine an aggregate percentage cdled “lumber.” Similarly, the PwC survey
aggregated the other categories (oriented stand board (OSB), pulp, plywood, firewood, newsprint,
etc.) to derive an aggregate percentage cdled “non-lumber.”  Alberta applied these percentages (81.63
percent for lumber and co-products, and 18.33 percent for non-lumber products) to the total billed
volumes of Crown timber for the POR to determine the volume of the Alberta Crown wood going to
savmills. See the June 2, 2004, Memorandum to Melissa G. Skinner, Director, from Robert Copyak
and George McMahon, Case Analysts, concerning Verification of the Questionnaire Responses
Submitted by the Government of Alberta (GOA Verification Report) a Exhibits 8-15.

The GOA argues that the Department erroneoudy adapted the PwC methodology in its
cdculations for the Prdiminary Results, creating an inadequate net down of Albertatimber volumes. In
cdculating the numerator for Alberta, the Department deducted from the tota volume in the PwC
report certain timber “to reflect non-lumber categories that do not utilize whole logs as an input.” See
the June 2, 2004, Prdiminary Calculations for the Province of Alberta Memorandum at ALB-3. The
GOA objects to the Department’ s deductions to the total volume in the PwC report on the grounds that
Albertamillsdo, in fact, use whole logs to produce OSB and pulp products and claim that the
Department was incorrect in finding otherwise. See pages 32-36 of the GOA’ s case brief. Therefore,
the GOA assarts that the Department should use the PwC report results without the adjustments made
by the Department in the Prdiminary Results.

Petitioners counter, stating that the Department verified the PwC report and the methodol ogy
used. Petitioners argue that if the Department concluded, based on its verification, that the PwC report
reflected the amount of wood fiber used to make lumber and pulp products for certain mills, rather than
the volume of logs entering sawmills and pulpmills, respectively, for certain integrated companies, this
concluson must be maintained in the fina results. Furthermore, petitioners assert that the GOA
concedes that the PwC report does not include the actud billed volume that entered sawmills and pulp
millsfor the surveyed tenureholders, but was caculated by aggregating “dl the percentages for the
products made in asawmill, i.e., lumber, chips, shaving, sawdust, and hog fuel” and attributing these
“percentages’ to lumber and the * percentages for al the other products’ to non-lumber.  Thus,
petitioners argue the Department should correctly conclude, based on its verification of the PwC report,
that the OSB and pulp categories represented products “made in asawmill” from logs thet entered
savmills. See pages 84-85 of petitioners rebutta brief.
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Department’ s Position

In the Prdliminary Results, the Department stated that the “OSB,” “Chemical Wood Pulp,” and
“Newsprint” categories reported in the PwC survey do not utilize whole logs as an input. However, the
Department has determined that record evidence shows company purchases of Alberta sumpage being
used to produce “OSB” and “Chemical Wood Pulp” products. See GOA Verification Report at 208-
211. Therefore, we have corrected our caculations to properly account for the “OSB” and “Chemical
Wood Pulp” categories, as sated in the PwC survey results. Asto “Newsprint,” the GOA explained
the lack of any billed volume associated with the “Newsprint” category was “ because production of this
product in Alberta during the period of review in fact did not use whole Crown logs.” See footnote 10
at page 34 of the GOA’s case brief. Therefore, the Department was correct in its finding that
“Newsprint” did not utilize Crown logs during the POR. Accordingly, the Department determines that
it is gppropriate to accept the PWC survey results collected at verification and apply the reported
percentages stated therein to Albertal s numerator calculations for these find results.

C. Quebec
Comment 13: Numerator of the Subsidy Benefit Cal culation Should be Recal culated

Petitioners argue that the volume of timber provided by the GOQ to holders of Forest
Management Contracts (FMCs) was used to make lumber, thus it should be included in the numerator
of the subsidy benefit caculation for Quebec. They disagree with the Department’ s explanation for
why stumpage fees paid by FMC permit holders should not be incorporated into the province-wide
administered stumpage rate. See Prdliminary Results, 69 FR at 33225-26. Petitioners assert thet the
guestionnaire response provided by the GOQ clarifies that the volume of timber reported by type of
mill is provided for in Timber Supply and Forest Management Agreements (TSFMAS) only. Asa
result, they claim that the figure used by the Department for the volume of Quebec provincid timber
entering sawmills during the POR only represents the volume of timber that the GOQ provided directly
to sawmills, and it does not include the total volume of timber that the GOQ provided to non-sawmill-
owning entities through FMCs. Therefore, petitioners contend that Quebec FMC holders are smilar to
SBFEP tenureholders or other smilar “independent logger” tenureholders in other provinces, asthey
acquire provincid logs which are subsequently processed into lumber in a Quebec sawmiill.

Petitioners further argue that even though the GOQ does not sdll the timber to alumber
producer itself, lumber producers still derive a benefit. They provide an example of one Quebec
lumber producer applying for azero/de minimis rate review who explains that neither the FMC holder
nor the affiliated sawmill has control over (1) purchasers of thelogs of the FMC holder, (2) the log

23 |n the Prelimi nary Results, the Department stated that according to information submitted by the GOQ,
the softwood stumpage harvested under TSFMASs s equal to the total timber harvested for tenure holding lumber
processing plants (i.e., processing plants that produce the subject merchandise). On this basis, the Department did
not incorporated the stumpage fees paid by FMC permit holders into the province-wide administered stumpage rate.
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volume allocated to each purchaser, or (3) thelog price. See the May 12, 2004, Questionnaire
Response of Bois Daaquam at 2-4. Thus, petitioners argue that this cannot meet the definition of an
arms-length transaction because the FMC holder does not “negotiate’ the sdling price, the identity of
the purchasers, or the volume to be sold to each purchaser. Citing SAA at 928. For these reasons,
petitioners believe the Department should include the softwood timber volumes attributable to FMC
license holders in the Quebec benefit caculation.

The GOQ refutes petitioners claims stating that it does not control to whom an FMC holder
sdlstimber harvested under its FM C agreement, nor does it set the price of any sde of timber
harvested under an FMC agreement. The GOQ assertsthat al of the fiber sourced by FMC holders
from Crown lands and then sold to sawmills were sold under open and competitive market conditions.
Therefore, these transactions would require an arm’ s-length andlysis if the Department chooses to
include that volume in the numerator of Quebec's benefit caculation.

Department’s Position

Record evidence demongtrates that timber harvested under FM Cs was sold to sawmills during
the POR, asindicated in section 102 of the Quebec Forest Act. However, the transactions through
which this lumber was sold would require the Department to undertake a pass-through andyss, as
recognized by the GOQ. During the course of this adminigtrative review, the Department did not
examine or request any information concerning the nature of these timber sdle transactions. Specificdly,
we did not examine the relationship between the harvesters and sawmills or the terms and conditions of
the timber sales to determine whether they were conducted a arm’ s-length. We are therefore unable
to reach a determination as to whether the volume of timber harvested under FM Cs during the POR
should be included in the numerator of Quebec’s benefit calculation and will reconsder thisissue during
the course of the on-going second adminigtrative review.

Comment 14: Whether the Calculation of Numerator is Sufficient to Produce the Volume in the
Denominator

Petitioners argue that the volume of provincid timber included in the Department’ s Quebec
numerator is insufficient to produce the volume of lumber represented in Quebec’ s portion of the
denominator. Petitioners calculate that at the standard conversion factor for lumber, the log volumes
provided by the GOQ for use in the numerator would result in 17,847,737 cubic meters of lumber
produced in Quebec sawmills during the POR. Petitioners state, however, that the GOC certified that
20,747,000 cubic meters of softwood lumber was produced in Quebec during the POR. Petitioners
clam that thisis more than 16 percent greater than the volume that the log input into Quebec sawmills
could have produced. Petitioners argue that regardless of whether the numerator figure istoo small or
the denominator figure too large, the Department cannot use both figures if it knows that both of them
cannot be correct smultaneoudly. They further state that to produce 20,747,000 cubic meters of
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softwood lumber in mills with an average efficiency factor of 4.34 cubic meter/MBF? would require a
volume 38,157,585 cubic meters of softwood logs, not the 32,825,303 cubic meters claimed by the
GOQ. Therefore, petitioners argue that the difference of 5,332,282 cubic meters should be added to
the Quebec numerator.

Department’s Position

At verification, the Department traced the 25,197,962 cubic meters of provincia softwood log
harvest that entered and was processed in Quebec’s sawmills during the POR, as reported by the
GOQ s hilling system. See the June 2, 2004, Memorandum to Melissa G. Skinner, Director, from
Brian Ledgerwood, Maura Jeffords, Case Analyts, concerning Verification of the Questionnaire
Responses Submitted by the Government of Quebec (GOQ Verification Report) at 14. The
Department aso traced the volume and vaue of lumber used in Quebec’ s portion of the denominator
caculation to STATCAN' sdatabases. The verifiers found no discrepancies regarding these data. See
the June 2, 2004, Memorandum to Eric B. Greynolds, Program Manager, from Margaret Ward, Case
Analyst, concerning Verification of the Questionnaire Responses Submitted by the Government of
Canada and Statigtics Canada (GOC and STATCAN Verification Report) at 6.

As the Department found no discrepancy with either the harvest volumes reported by the GOQ
or the volume and value data reported by STATCAN, no adjustment, as claimed by petitioners, to the
numerator isrequired. Moreover, as explained in this Decison Memorandum, the numerator used for
Quebec (and all other provinces whose stumpage programs are being reviewed for that matter)
includes only Crown-origin logs while, the denominator includes al lumber produced by non-excluded
companiesin Canada. Asaresult, therewill not be adirect relationship between logsin the numerator
and lumber sdlesin the denominator.

d. Excluded Companies

Comment 15: Benefits to Excluded Companies Should be Deducted in the Calculations

The GOC explainsthat in the Preliminary Results, the Department deducted the sales of
companies excluded from the CVD order from the denominator of the net subsidy rate caculations.
The GOC argues that for the numerator and denominator to match, the Department must also deduct
the benefits to those excluded companies from the numerator of the net subsidy rate caculaions. While
many of the excluded companies received de minimis subsidies rates, the GOC claims that the total
amount received by the companies has an impact on the country-wide rate and, therefore, must be
accounted for in the net subsidy rate caculations.

Department Position

24 MBF is thousand board feet.
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The numerator and denominator should be compatible. In the Priminary Results, we removed
from the country-wide denominator the sales attributable to companies that have been excluded from
the countervailing duty order, but we did not remove the corresponding de minimis benefit amounts
from the country-wide numerator. In the find results, we have removed from the numerators the benefit
amounts received by dl companies excluded from the countervailing duty order as well as any
stumpage benefits received by companies receiving a company-specific rate in the fina results of this
review. Specificadly, we have caculated POR benefits by applying the province-specific benefits
caculated in these find results to the gppropriate logs/lumber volumes reported in the investigation or
expedited review. See the December 13, 2004, Fina Results Caculation Memorandum. In making
this correction to our country-wide rate calculations, it was necessary to place on to the record of the
adminigretive review the exclusion cdculations from the underlying investigation and expedited reviews.
These proprietary cdculations are included in the Find Results Ca culation Memorandum.

2. Denominator |ssues

a Attribution of Stumpage Bendfit

Comment 16: Attribution of Sumpage Subsidies to All Products from Subsidized Logs

In the Prliminary Resullts, the Department included in the numerator of the calculation, only the
benefit from those softwood Crown logs that entered and were processed by sawmills during the POR
(i.e, logs usad in the lumber production process). Accordingly, the denominator used for the net
subsidy rate caculation in the Preliminary Results included only those products that result from the
softwood lumber manufacturing process. Specificaly, the Department included the following in the
denominator: softwood lumber, including softwood lumber that undergoes some further processing (so-
caled “remanufactured” lumber), softwood co-products (e.q., wood chips) that resulted from lumber
production a sawmills, and resdua products produced by sawmills that were the result of the
softwood lumber manufacturing process, specificaly, softwood fuewood and untrested softwood ties.

The GOC takes issue with the Department’ s gpproach to the denominator in the Preiminary
Results. The GOC contends that some of the lumber produced from the logs included in the numerator
was sold by sawmills to downstream vaue-added producers (a.k.a., remanufacturers). The GOC
argues that these remanufacturers used the lumber acquired from the sawmills to produce both in- and
out-of-scope softwood products. The GOC claims that, just as with in-scope remanufactured lumber,
the non-scope remanufactured products are produced from the same wood fiber that initialy entered
sawmills. The GOC adds that softwood chips were smilarly produced by Sawmills from the logs
included in the numerator and were subsequently sold to pulp mills and used to produce pulp products.

The GOC argues that all products produced by remanufacturers as well as al pulp produced
by pulp mills were manufactured from the alegedly subsidized lumber and/or chips crested &t the
primary sawmills. In support of this contention, the GOC points out that the Department is applying the
countervailing duty in this segment of the proceeding to in-scope lumber produced by remanufacturers
on the ground that the subsidy does not remain with the primary mill, but passes on to the downstream
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remanufacturer. The GOC asserts that the Department must therefore include in the denominator al
products produced from the subsidized logs.

The GOC further argues that the Department’ s gpproach in the Preiminary Results disregards
section 19 CFR 351.525(b) which states that

). Ingeneral. If asubsidy istied to the production or sae of aparticular product, the
Secretary will attribute the subsidy only to that product.

(i).  Exception. If asubsidy istied to production of an input product, then the Secretary will
attribute the subsidy to both the input and downstream products produced by a
corporation.

The GOC notes that the Department has gpplied this regulation in past cases. See Indugtrid
Phosphoric Acid From Israd: Find Results of Countervailing Duty Adminidrative Review, 63 FR
13626 at 13630 (March 20, 1998) (IPA from Isragl) where the GOC claims that the Department
attributed grants for the production of inputs to subject merchandise over sales of the input and dl
downstream products that could be produced from the inpuit.

The GOC argues that the Department has ignored its past practice and instead has created a
lumber-specific methodology in which it bases the numerator on the volume of “those softwood Crown
logs that entered and were processed by sawmills during the POR” and therefore limits the denominator
to those products it believes are the direct result of the softwood lumber manufacturing process. The
GOC clamsthat whether the lumber is the direct result of the softwood lumber manufacturing process
or has been further processed by remanufacturersisirrelevant to the calculation methodology required
by the statute and the regulations. Rather, the Department should determine whether the downstream
products are produced from alegedly subsidized inputs. The GOC claims that the Department has
previoudy confirmed the applicability of such an approach before the NAFTA pand reviewing the
underlying invedtigation. See Certain Softwood Products from Canada, USA-CDA -2002-1904-03,
Brief of the U.S. Department of Commerce in Opposition (November 15, 2001) at I-7, where the
Department stated that, “. . .it must include in the numerator the entire vaue of the logs provided, and
include in the denominator the entire value of dl sales, both subject and non-subject merchandise, for
which logs were used.”

Petitioners contend that the Department properly limited the denominator to the value of
products produced from logs included in the subsidy numerator (i.e., softwood lumber (including in-
scope lumber produced by remanufacturers), softwood co-products, and other softwood products
produced directly in sawmills from logs included in the numerator (i.e., ties, fuelwood, etc.). Petitioners
a0 assert that the Department properly excluded further downstream products (e.g., pulp and paper)
from the denominator. Petitioners dispute the GOC' s claim that by including in-scope lumber produced
by remanufacturersin the denominator the Department isimplicitly assuming that the subsidy benefit is
attributable to dl downstream products produced from softwood lumber. Petitioners assert that the
denominator includes in-scope remanufactured products because al subject merchandise are covered
by the scope of the order. Under this gpproach, al subject merchandise whether or not subsidized are
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included in the denominator such that the average countervailing duty on softwood lumber
(subsidized and not subsidized) is equd to the net countervailable subsidy. Petitioners add that whether
the subsidy benefit is attributable to the primary lumber product or the remanufactured lumber product,
or is shared between the them, the aggregate countervailing duty rate is the same and the proper duty is
assessed by using dl sales of subject merchandise. Citing to the WTO Appellate Body' s decision,
petitioners argue that no finding of passthrough of benefit isimplicit in the Department’ sinclusion of in-
scope remanufactured lumber in the denominator. See United States - Find Countervailing Duty
Determination with Respect to Softwood Lumber from Canada, WT/DS257 at paragraph 164.

Petitioners dso take issue with the GOC' s characterization of |PA from Isragl. Petitioners
clamthat in IPA from Isradl, the Department determined that grants tied to particular products should
be attributed to sales of those products and to the downstream products manufactured by that same
company from the products to which the grantswere tied. See |PA from Isragl, 62 FR at 47648. In
contragt, petitioners argue that the Department has found stumpage subsidies to be tied to a production
process, and not to a particular product. See Lumber 111, 57 FR at 22576.

Department’ s Position

The atribution arguments put forth by the Canadian Parties misconstrue the Department’ s net
subsidy rate caculation for provincialy-administered Crown stumpage programs. Moreover, the
adminigrative precedent to which the Canadian Parties cite reflects the facts of a company-specific
proceeding involving subsidies found to be tied to certain inputs. In contrast, this proceeding is being
conducted on an aggregate basis, and here we have not found the subsidy to be tied to an input
product.

Indl net subsidy rate caculations, the denominator is determined by what is captured in the
numerator or the subsidy benefit. To determine the numerator in this proceeding, the Department
examined whether the Canadian provinces subsidized the production of softwood lumber in Canada by
sling timber (stumpage) for less than adequate remuneration in accordance with 19 CFR 351.511.
As such, the Department used only the volume of Crown logs that entered and were actualy processed
in lumber producing sawmills during the POR. We did not aso examine whether Canadd s various
stumpage programs confer countervailable benefits on other wood products. Thus, for example, the
Department has not included in the numerator calculation volumes of Crown logs harvested and
processed in pulp mills, Crown logs that were harvested but never processed during the POR, or the
volume of Crown logs processed by whole log chippers during the POR.

By calculating the numerator in the manner described above, we selected a denominator that
corresponded to al products produced during the softwood lumber manufacturing process from logs
that entered and were processed by sawmills during the POR. The sdection of the denominator isthus
alogicd result of the numerator caculation, asit must bein order to properly caculate the subsidy rete.

We disagree with the Canadian Parties claims, which they dso made in the invetigation, that
limiting our numerator caculation to subsidized products used in the lumber manufacturing processis
not permitted by the regulations because the regulations do not permit subsidiesto be “tied” in such a



- 58 -

manner. Aswe have explained previoudy, we have not reached a determination that the subsidy is
“tied” to an input product, within the meaning of the regulations. Rather, because thisisareview being
conducted on an aggregate basis, we have merdly limited our numerator calculation to subsidized
products that are used to produce the subject merchandise and then selected a corresponding
denominator, i.e., the output of the lumber manufacturing process. This*“matching” of the numerator
and denominator is essentiad in order to calculate an accurate country-wide ad valorem countervailing
duty rate on Canadian lumber exported to the United States.

Therefore, based on the gpproach described above, we have included in our denominator al
softwood products produced by sawmills during the softwood lumber manufacturing process from logs
that entered and were processed by sawmills during the POR. In addition, because we are collecting
duties based on the ad valorem vaue of subject merchandise at the fina-mill stage and because we do
not want to use a denominator that would result in the over collection of duties, we have also included
in our denominator dl in-scope merchandise produced by remanufacturers. As explained in the
Preiminary Results, we would have included any co-products produced by remanufacturers during the
softwood lumber production process. The GOC, however, did not provide breakouts of the softwood
co-products produced by remanufacturers.

The GOC asserts thet there are also remanufacturers that use in-scope lumber in their
production processes to make other non-scope softwood products. However, these items (e.g.,
chemicaly treated wood in the rough, fiberboard, and mobile homes) are not products that are
produced during the production of softwood lumber, and thus do not correspond to our numerator
cdculaion. Thus, congstent with our methodology in the investigation, we are not including these
additional remanufactured products in the denominator of the net subsidy calculation.

b. Use of Adverse Facts Available for Manitoba and Saskatchewan

Comment 17: Use of Adverse Facts Available to Derive Lumber and Co-Product Shipment Data

To derive the lumber shipment vaues for Saskatchewan that the GOC reported in its
questionnaire response, the GOC used data from the underlying investigetion to calculate average unit
vaues that they projected to the POR using softwood lumber priceindices. The GOC multiplied the
indexed average lumber unit values by actual POR volume data for Saskatchewan to arrive a an
estimated POR lumber shipment value. In the case of softwood co-product shipment values for
Saskatchewan and Manitoba, the GOC adopted a smilar approach and estimated values for the two
provinces using data from the underlying investigation. See, e.q., the March 15, 2004, GOC
submission at GOC-GEN-46. In this manner, the GOC derived estimated POR shipment values for
Saskatchewan and Manitoba

In the Prliminary Reaults, the Department resorted to the use of Adverse Facts Available
(AFA) to derive the softwood lumber shipments values for Saskatchewan and to derive the softwood
co-product shipment values for Manitoba and Saskatchewan on the grounds that the GOC failed to act
to the best of its ability to obtain unit values based on available data from the POR. For further
discussion of the Department’ s decision to use AFA (see 69 FR at 33209). In its case briefs, the GOC
objects to the Department’ s application of AFA.
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The GOC clamsthat in the Prdiminary Results, the Department refers to its efforts to collect
“actud” sales datafor Manitoba and Saskatchewan, as opposed to “estimated” data. Given that the
denominator data utilizes national accounts data, the GOC clams the use of the terms“actud” and
“edimate’ are mideading as dl of the GOC's denominator deta are accurate estimates in one form or
another. The GOC contends that it tested the validity of the Manitoba and Saskatchewan denominator
data it submitted by comparing a Canada-wide sdes figure (which included the confidential sales data
from the two provinces) to the Canada-wide saes figure comprised of its submitted sales figures for
Manitoba and Saskatchewan. The GOC clams that the two Canada-wide figures are virtually identical
and, thus, demongtrate the accuracy of the shipment data it submitted for Manitoba and Saskatchewan.
The GOC further dlaims that the average unit vaues from the underlying investigation were previoudy
verified by the Department and, therefore, should be accepted in the adminigtrative review.

The GOC further arguesthat it, in fact, inadvertently provided much of the confidentid data
requested by the Department. In spite of thisinadvertent disclosure, the GOC explains that it did not
seek to remove from the record the confidentia deta that was inadvertently submitted.

The GOC dso contests the Department’ s claim in the Prdiminary Results that the GOC failed
to cooperate to the best of its ability. The GOC claims that the Department based its AFA finding on
the fact that the GOC failed to seek waivers from softwood lumber producers in Manitoba and
Saskatchewan that would theoretically have permitted confidential data for those provincesto be
disclosed. The GOC clams that the Department never asked it to seek such waiversin the
questionnaires or in mestings it held with the Department.

The GOC argues that the Department erroneoudy involves the actions of the Canadian Border
Services Agency (CBSA) asjudtification for resorting to AFA for portions of Manitoba s and
Saskatchewan' s denominator data that was submitted by STATCAN. It further assertsthat the
Department exaggerates the success of the CBSA in obtaining confidentiaity waivers from individua
companies. The GOC contends that contrary to the Department’ s statements in the Prdiminary
Results, the GOC did not obtain waivers from 50 companiesin a10 to 15 day period. Rather, the
GOC assarts that it successfully obtained waivers from 50 companies during a six-week period.

The GOC dso argues that the Department’ s AFA finding falled to appreciate the dramatic
differences between the confidentidity regulations of the CBSA and STATCAN. The GOC clams
that, unlike the CBSA, STATCAN'’ s waiver regulations are more stringent and often require the
consent of al affected producersto reved any of the datain question.

The GOC claims that the CIT has not alowed the Department to resort to use of AFA where
“respondents submitted the necessary information required to make a proper determination, and
Commerce verified the responses as accurate and reliable”  See, eq., Codlition for the Preservation of
American Brake Drum and Rotor Aftermarket Mfrs. v. United States, 44 F. Supp. 2d 229, 236 (CIT
1999). The GOC further asserts that the Department’ s AFA finding does not accord with the CAFC's
decisonin Nippon Sted v. United States, 337 F. 3d 1373, 1379-84 (Fed. Cir. 2003) (Nippon Stedl)
and that the facts of the instant proceeding are clearly distinct from those addressed by the CAFC.

Petitioners argue that the Department’ s gpplication of AFA was warranted because the GOC
did not act to the best of its ability. Citing to Branco Peres Citrus, SA. v. United States, 173 F. Supp.
2d 1363, 1372 (CIT 2001) (Branco Peres Citrus), they argue that the CIT has authorized the
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Department to resort to the gpplication of AFA when the data exist but the party fals to take the
needed steps to obtain them. Asin Branco Peres Citrus, petitioners claim that the GOC failed to take
the necessary steps to obtain data that was requested by the Department. Specificaly, petitioners
argue that the GOC failed to request waivers from the companies that accounted for softwood lumber
and co-product sales in Manitoba and Saskatchewan.

Further, petitioners disagree with the GOC that Nippon Stedl, which involved a fdse satement
by the respondent regarding the implausibility of obtaining the requested records, can be distinguished
from the facts of the instant review. According to petitioners, asin Nippon Sted, the GOC fasdy
claimed that denominator data for Manitoba and Saskatchewan could not be disclosed. However,
petitioners argue that the GOC failed to mention in its questionnaire response that such information
could, in fact, be disclosed pursuant to awaiver. Petitioners assert that the GOC's omission of this
important fact was just as mideading as a fase affirmative statement and they note that Nippon Stedl,
edtablishes that “inadequate inquiries’ on the part of respondent may warrant the gpplication of AFA.

Petitioners contend that the GOC' sfailure to seek the waivers from the handful of companies
whose data comprises the sales data for Manitoba and Saskatchewan is particularly glaring in light of
the fact that the GOC requested multiple waivers from individua s'companies when the purported
evidence was favorable toit. In support of their contention, petitioners cite to severa submissonsin
which GOC agencies and the provincia governments (including the GOM and the Government of
Saskatchewan (GOS) have provided company-specific information. Petitioners argue that the GOC
therefore cannot complain that obtaining company-specific information is unnecessarily burdensome.

Petitioners disagree with the GOC' s contention that the Department did not instruct the GOC
to seek waivers. Petitioners cite to the Department’s March 15, 2004, questionnaire in which the
Department stated in its cover |etter, “Moreover, we request that the relevant governments seek
gppropriate waivers from the private parties that would permit the submission of thisinformation as
business proprietary information to the Department.”

Petitioners further argue that the GOC' s claim that the Department overstated the number of
waivers sought by the CBSA, misses the point that the GOC attempted to secure waivers in one aspect
of the ingtant review and refused to do so in an other and, thus, its actions warrant the gpplication of
AFA.

Concerning the GOC's arguments that its “ estimated” denominator data is a suitable subgtitute,
petitioners argue that such an gpproach requires the Department to rely upon the good word of the
GOC that its estimations are accurate. Petitioners argue that it is a respondent’s burden to produce
data and the Department’ s responsibility to assess and scrutinize that data. Petitioners also contend
that the Department has no legd obligation to rely on such estimates.

Department’ s Position

Asexplaned in the Prliminary Results, the Department repeatedly requested that the GOC
provide the POR unit vaues for lumber shipments from Saskatchewan and POR unit vaues for co-
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product shipments from Saskatchewan and Manitoba® In response to the Department’ s requests, the
GOC claimed that the unit values requested for Saskatchewan and Manitoba could not be disclosed
pursuant to STATCAN’ s confidentidity regulations. See, e.q., the November 12, 2003,
Questionnaire Response of the GOC at 9-10 and the March 8, 2004, Questionnaire Response of the
GOC at 3. Contrary to the GOC's claims, the Department then instructed the GOC to seek waivers
for the denominator data it clamed was confidential. See the March 15, 2004, cover |etter to the
Department’ s Questionnaire in which the Department stated:

“In certain other instances, the governments have declined to provide requested information
claming that provincia and/or Canadian law prohibits them from providing such deta. To the
extent not submitted, we request copies of al such laws referenced by the governments.
Moreover, we request that the relevant governments seek appropriate waivers from the private
parties that would permit the submission of this information as business proprietary information
to the Department.”

The GOC did not seek such waiversfor the denominator data as requested by the Department and
ingead claimed that the revelation of any of the confidentia information would result in acrimind
violaion. See the April 1, 2004, Questionnaire Response of the GOC at 2.

Meanwhile, the GOC, working in conjunction with STATCAN and the CBSA sought and
obtained waivers from individua producers and importers of lumber and included their confidentia data
in athree volume submission that it voluntarily filed with the Department on March 15, 2004, the last
day in which parties could file new factud information.?® The fact that the GOC filed asubmissioniin
which waivers were used to obtain confidential information from individual companies on the same day
that the Department requested that the GOC seek waivers to obtain the requested denominator data
belies the GOC's claim that waiver requests were unduly burdensome or adminidtretively impossible.

Furthermore, during verification, we learned that STATCAN' s confidentidity regulations dlow
for the release of confidential data provided that the administering authority seek waivers from parties
that submitted confidential information to the Canadian Government. For example, under section 17(2)
of the Statistics Act, STATCAN may conduct a discretionary disclosure in which certain confidentia
information is released by order of the Chief Statistician provided that the originators of the deta give
written consent. See GOC and STATCAN Veification Report at 2. Moreover, officias from
STATCAN admitted that in the past they sought consent from companies to release their confidentia
information to the public. Seeld. Thus, contrary to the GOC's claims, STATCAN'’s confidentidity
regulations did not make it impossible for the requested denominator data to be released. Moreover,
the record evidence indicates that STATCAN has, in fact, sought waiversto release similar types of
confidentia dataiin the pagt.

2 The Preliminary Results contain the chronology of the Department’ s requests for this data. See 69 FR at
33209-33212.

% The GOC'sMarch 15, 2004 filing purports to show that log import data from STATCAN and the CBSA
are inaccurate and, therefore, are unuseable for benchmark purposes.
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Section 776(a) of the Act requires the use of facts available when necessary information is not
available on the record, an interested party withholds information that has been requested by the
Department, or when an interested party fails to provide the information requested in atimely manner
and in the form required. As discussed above and as previoudy explained in the Preiminary Resullts,
there can be no doubt but that respondents are aware that full and accurate lumber value shipment data
and co-products data are necessary for the Department’ s subsidy calculation. Indeed, obtaining
accurate data to calculate the denominator is central to the Department’ s subsidy rate cal culation and
was an issue throughout the underlying investigation and the Department’ s subsequent remand
redetermination. Notwithstanding the specific provision in the law that permits the government to seek
such waivers, the GOC failed and refused to provide the denominator data requested by the
Department in spite of the Department’ s repeated requests and in spite of the GOC' s demongtrated
ability to seek and obtain waiversfor the release of confidential datain other agpects of the
adminigrative review. Therefore, we find that the GOC withheld the denominator data requested by
the Department and, thus, the use of facts available, as permitted by Section 776(a) of the Act, is
warranted.

Section 776(b) of the Act provides that in sdecting from among the facts available, the
Department may use an inference that is adverse to the interests of a party if it determinesthat a party
has failed to cooperate to the best of its ability. The Federa Circuit has addressed the issue of adverse
factsavailablein Nippon Stedl. In interpreting Section 776(b) of the Act, the Federa Circuit held that
“the statutory mandate that a respondent act to the best of its ability requires the respondent to do the
maximum it isableto do” (see 337 F.3d at 1382). Aswe have discussed above and in the Prdiminary
Reaults, the GOC clamed that, pursuant to its confidentidity regulations, it was impossible for
STATCAN to release of the requested denominator data. However, contrary to the GOC's claims,
evidence collected at verification demondirates that STATCAN may release confidentid data when the
originators of the information waive ther rights to confidentidity. Evidence collected at verification
indicates that the GOC STATCAN has sought waivers for Smilar detain the past.

Asthe record makes clear, in spite of the Department’ s request, the GOC never sought any
such waivers for the requested denominator data. With respect to the GOC's claim that release of the
data would condtitute a crimina act, the Department has not asked the GOC to violate any laws.
Rather, the Department requested that the GOC seek appropriate waivers under the provisionsin its
own law. The GOC made no effort to seek such waivers. The GOC failed to put forth its maximum
efforts to obtain the requested information. Thus, because the GOC claimed the release of the
requested denominator data was impossible when, in fact, it could have sought waiversto reease the
confidential denominator data, we continue to find that the GOC failed to act to the best of its ability
and that the application of AFA iswarranted.

We dso disagree with the GOC' s contention that it provided much of the confidentia data that
we requested. As explained in the Prdiminary Results, the GOC inadvertently disclosed confidential
information concerning Saskatchewan's lumber shipment volume.  This data was submitted to the
Department and served on dl parties on the public service list. The Department incorporated this data
into its AFA cdculations. However, in spite of the use of this data, the Department till lacks the unit-
vaue information it repeatedly requested for Saskatchewan and Manitoba
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We aso disagree with the GOC' s contention that their estimations should be accepted because
the GOC purportedly tested the vaidity of the Manitoba and Saskatchewan denominator data it
submitted by comparing a Canada-wide saes figure (which included the confidential sales data from the
two provinces) to the Canada-wide sdes figure comprised of its submitted sales figures for Manitoba
and Saskatchewan. It isthe GOC' s responsibility to produce the requested data and the Department’ s
responsibility to assess the reasonableness and validity of that data

On this basis, we continue to find that the gpplication of adverse inferences when caculating the
denominator for Saskatchewan and Manitoba is warranted.

C. Provincial Stumpage Program | ssues

1. Specificity
Comment 18 Sumpage Program is Not Specific

The Ontario Forest Industries Association (OFIA) and the Ontario Lumber Manufacturers
Association (OLMA) argue that the evidence on the record of this review does not support the
Department’ s preliminary finding that sumpage programs were used by a single group of indudtries.
Rether, the surveys placed on the record of this review demongrates that innumerable industries use
sumpage. Further, the OFIA/OLMA argue that if the Department were to properly apply the de facto
specificity factors enumerated in the statute, the Department would find that ssumpage is not specific to
an industry or group of indugtries.

The petitioners argue that sumpage subsidies are de jure specific to producers of subject
timber. Furthermore, petitioners argue that the Department’ s determination from its origina
investigation, that sumpage subsdy programs were specific because alimited number of certain
industries utilized the subsidies, has been upheld by NAFTA and WTO. Asno new evidence to
challenge the Department’ s determination from the investigation has been offered, the Department
should disregard the OFIA/OLMA’ s claims about specificity.

Department’s Position

In the Prdliminary Results and in Lumber 1V, the Department determined that provincia
stumpage subsidy programs were used by a*limited number of certain enterprises’ and, thus, were
specific in accordance with section 771(5A)(D)(iii)(I) of the Act. More particularly, the Department
found that stumpage subsidy programs were used by a single group of industries, comprised of pulp and
paper mills, and the saw mills and remanufacturers that produce the subject merchandise. Although the
OFIA/OLMA cite to two surveys placed on the record of this review that were not presented in the
underlying investigation, we continue to determine that no information in the record of this review
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warrants a change to our finding that sumpage subsidy programs were used by a single group of
industries and are, therefore, specific within the meaning of section 771(5A)(D)(iii)(l) of the Act.

Contrary to the OFIA/OLMA's claim, the language of the Statute is clear. Section
771(5A)(D)(iii) of the Act (aswell asthe SAA and the CVD Regulations) clearly satesthat the
Department will find de facto soedificity if one or more of the factors listed in section 771(5A)(D)(iii) of
the Act exigts. Indeed, section 351.502(a) of the CVD Regulations states thet if a single factor
warrants afinding of specificity, the Department will not undertake further andyss. Therefore, the
Department is not required to address the other factors listed in section 771(5A)(D)(iii) of the Act. For
these find results, we continue to find that the sumpage programs are specific within the meaning of
section 771(5A)(D)(iii)(1) of the Act.

2. Benchmark: In-Province Stumpage Prices
a Alberta

Comment 19: Timber Damage Assessment Data as a Provincial Benchmark

The GOA argues that the Department incorrectly concluded that timber damage assessment
(TDA) vaues cannot serve as an adequate benchmark. The GOA describes TDA as an arm’ s-length
determination of the vaue of standing timber in Alberta developed by private parties with opposing
interests. The GOA takesissue with the Department’ s reasons for regjecting the use of TDA in the
Preiminary Results (see 69 FR at 32112). Specificdly, the GOA contends that, in describing TDA,
the Department inaccurately stated that (1) TDA was established by the government, (2) parties subject
to TDA were mandated by the GOA to compensate tenureholders for damaged timber, (3) TDA is
adminigratively set by the GOA, and (4) that damaged timber compensated under TDA is not
harvested for commercia purposes. See pages 26-27 of the GOA'’s case brief. The GOA argues that
the record demondtrates that TDA was created by private parties, is voluntary, the TDA prices are not
adminigratively set, and that the intentions of the harvester are irrdlevant as to whether or not TDA
represents a market value. In sum, the GOA assertsthat TDA is a private sector effort to caculate
guidelines used to assess the market vaue of standing timber in Alberta, and isrdligble becauseit is
based on actual market transactions.

Petitioners state that the Department was correct to conclude in the Preiminary Results that
TDA prices do not reflect amarket price for timber in Alberta. Petitioners contend that TDA prices
are not market-determined and are not used as a benchmark to price actua sales of timber used for
lumber production. Furthermore, petitioners assart that the TDA vaues are inherently part of the
Alberta sumpage program itself; therefore, they cannot measure whether the program confers a benefit.
Petitioners argue that the TDA vaues are not informative of whether the prices amount to adequate
remuneration because the TDA vaues are smply areflection of the internd prices that are depressed
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by the government subsidies a issue. Petitioners argue that TDA is not gtrictly atimber benchmark
because the datais based primarily on log sdes, obtained exclusively from tenureholders. Moreover,
petitioners object to TDA because it reflects purchases by mills who hold tenurein Alberta. See pages
242-243 of petitioners case brief.

The GOA rebuts petitioners assertion that TDA isnot drictly atimber benchmark because the
data used to calculate standing timber values are based mostly on log sales. Specifically, the GOA
argues that TDA is representative of private commercid interestsin Albertaand is used to caculate the
market value of Alberta sumpage; therefore, TDA is usable as a sumpage benchmark, either under
Tier 1 of the Department’ s regulatory hierarchy, or even if it were not an actud vaue used in the
province, under Tier 3. The GOA a0 takes issue with petitioners objection to TDA on the basis that
it reflects purchases by mills who hold tenure in Alberta. The GOA argues that purchases by
tenureholders have no impact on the vaidity of the prices paid for the logs in what Alberta describes as
an active private log market.

Department’s Position

The Department inadvertently made severd factud misstatementsin the Prdiminary Results.
Notwithstanding these inaccurate statements, TDA vaues cannot serve as an appropriate benchmark.
We have examined the TDA vaues provided by Alberta and have found that they do not reflect
market-determined prices as required by the CVD Regulations. Severd factua statements
meade by the Department in the Preliminary Results require correction. Firgt, the Department indicated
that the TDA survey process was established by the GOA. The Department should have stated that
the GOA facilitated the development of the TDA, with the aim of creeting guiddines for compensation
in disputes over timber felled during gas or oil exploration, drilling, or mining activities. Although GOA
representatives attend TDA committee meetings, the GOA is not ultimately responsible for negotiating
the details of the TDA. Second, the Department stated that the utilization of the TDA was mandatory
for parties. However, factud information from verification shows that TDA isavoluntary effort a
dispute resolution which is not mandated by the government. See GOA Verification Report at 9.
Finaly, the Department indicated that the TDA vaues were adminidtratively set. However, the
Preiminary Results should have indicated that the TDA compensation val ues were negotiated usng a
resdud vaue cdculation based on Bearing Point’ s survey described below.

These factud corrections notwithstanding, the Department continues to find that the TDA prices
cannot serve as benchmarks. The prices underlying the TDA vaue caculations are effected by the
GOA'’sinvolvement in the market, which could lead to adistortion in the TDA values. Asthe GOA
acknowledges, the TDA vaues are sat by reference to the sumpage values. Specificaly, as the GOA
dates the “vaue on the { TDA} table are derived by consultants from atwo year average of
competitive CTP sdes vaues, aswdl asthe vaue of arm'’s length log purchases, adjusted to sumpage
vaues by backing out harvesting and haul costs.” See the November 12, 2003, Questionnaire
Response of the GOA at Volume 1, pages 1-6.
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The Coniferous Timber Permit (CTP) sales do not represent prices for transactions between
private parties, but are prices for transactions between private parties and the Crown for Crown
sumpage. Whilethe GOA argues that these transactions are a result of competitive bidding which
would negate the effect of Crown involvement in the transaction, the record evidence demongtrates that
the extent of competition in the CTP sdesis both limited and declining. The BearingPoint TDA 2003
Update indicates that “{ c} ompetitive permits decreased quite noticeably since 1997, as the system of
dlocating permits changed to one where most permits are directly alocated at the generd rate of
Crown dues. Approximately, 20 percent of the permits are now competitively auctioned —amuch
amaller portion than in previousyears” See ld. a Volume5, page 3. Thistrend is evident in the
BearingPoint survey results which show that the CTP competitive volume sold has declined sgnificantly,
decreasing from 526,000 m?® in 1993 to 114,000 m® in 2002. Seeld. at 2. In addition, the reported
CTP volume sold in 2002 (114,000 n), represents less than one percent of Alberta s billed volume for
the POR (11,932,017 m¥). Hence, the vast mgjority of the CTP prices do not reflect competition for
the right to harvest timber. The record, therefore, demongtrates that the CTP prices underlying the
TDA caculations do not reflect market determined prices.

The GOA assarts that the remaining vaues collected for the purposes of the TDA, i.e., timber
sdesby FMA and Timber Quota Certificates (CTQ) holders adjusted to stumpage vaues, are arm’s-
length transactions between private parties. However, asthe GOA indicates, the TDA survey does not
differentiate between “private’ and Crown transactions. Seeld. at Volume 1, pages 1-6. Thereis,
therefore, no method for the Department to identify the potentially private transactions captured by the
TDA survey.

For these reasons, the record evidence supports the Department’ s finding thet the TDA prices
are not actual market-determined prices and, thus, cannot be used as abenchmark. See 19 CFR
351.511(a)(2). Inlight of this decison we have not addressed petitioners comments regarding
whether record evidence confirms that timber and log prices in Alberta are distorted and, therefore,
cannot serve as an appropriate benchmark

b. Ontario

Comment 20: DGM Survey Prices are Useable Private Prices under the First Tier of the
Benchmark Hierarchy

The GOO argues that the Department should determine the “ adequacy of remuneration” of
Ontario’s softwood timber sales by “comparing the ssumpage charge for Ontario Crown softwood
timber with a market-determined price resulting from actud transactions reflecting prevailing market
conditionsin Ontario.” See pages 6-7 of the GOO's case brief. The GOO contends that the
Department should apply the fird tier of the benchmark hierarchy by using the sumpage prices for
timber harvested from private lands in Ontario. The GOO dates that, because the ssumpage fees for
Crown softwood timber do not include the cogts of significant obligations that harvesters of Crown
timber are required to incur, the Crown timber prices must be adjusted upward to reflect such
additiond costs.
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The GOO argues that Ontario * has provided the Department with extensive verifiable evidence
establishing the viability of Ontario’s private market and the prices of actua private market transactions
inOntario.” Seeld. a 7. Specificaly, the GOO contends that prices provided by the GOO in the
Demers Gobeil Mercier (DGM) Survey should be used for benchmark purposes and that the record
demondtrates that Ontario has athriving and competitive private timber market reflective of “existing
prevailing market conditions”

The GOO arguesthat if accessto Crown timber could be used as abargaining lever to drive
down the price of private timber, thiswould be evident in the prices, i.e.,, FRL holders would pay
sgnificantly lower prices than non-FRL holders. The GOO contends that the DGM Survey
demongrates the viability of Ontario’s private timber market, observing that, according to the survey,
the average price of private SPF timber paid by loggers who hold FRLs during the POR differed by
only C$0.20 per cubic meter from the average price paid by loggers who do not hold FRLs. The
GOO further notes that the DGM Survey indicates that prices for SPF timber harvested from private
land in different regions of Ontario do not differ greatly from each other, eg., the weighted-average
price of SPF timber ddivered to sawmills and harvested from private land in the northern and centra
regions differs by C$0.09. The GOO contends thet this price ditribution is condstent with awell-
functioning competitive market in which arbitrage serves to limit the ability of private market pricesto
vay.

The GOO a0 argues that, “[s]hould the Department impermissibly disregard the firdt tier
benchmark provided by Ontario’s private market for softwood timber,” the Department cannot apply
the second tier of the hierarchy because there are no world market prices. The GOO contends that the
Department is “prohibited by law, and the record evidence does not support, the use of U.S. timber or
log prices’ because “[guch comparisons do not reflect prevailing market conditionsin Ontario.” See
Id. at 7-8. The GOO arguesthat, if the Department chooses to use a benchmark under the third tier of
the hierarchy, “it should apply its sandard cost-revenue test to determine whether the Ontario
stumpage program produced a sufficient rate of return.” See ld. Finaly, the GOO dates that, should
the Department congtruct alog price benchmark under the third tier, it should rely only upon Ontario
domestic log prices and not import or export data.

The OFIA and OLMA argue consistently with the GOO' s position that the Department should
use private ssumpage pricesin Ontario under the first tier of the benchmark hierarchy.?” Seeld. at 14.

Petitioners remarks primarily argue for the Department’ s discretion to reject the DGM Survey.
They argue that, because Crown timber makes up 93 percent of the market, there is no possibility that
private prices are not suppressed by Crown timber prices. Petitioners argue that, asin the
investigation, the Department should use timber prices from the U.S. portion of the bored forest in the
adjacent counties of northeast Minnesota to measure the benefit from Ontario’s provincid stumpage

2" The OFIA and OLMA argue that, “[&]Iternatively, the Department may resort to one of its established
third tier benchmarks’ and either derive stumpage from domestic log pricesin Ontario, or apply a cost revenue test.
See page 24 of OFIA/OLMA’ s case brief. These comments are addressed in Comment 44 of this Decision
Memorandum.
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program. Inthe dterndive, petitioners argue that the Department should use published U.S. log prices,
net of Canadian harvesting costs, as a measure of the subsidy benefit under tier three of the benchmark
hierarchy or as a check for systematic bias in atimber price benchmark. Petitioners argue thet there
are no useeble prices in Ontario for use as benchmarks under the first tier of the regulatory hierarchy.
Petitioners contend that “ regardless of the extent to which the DGM Survey was verified, Ontario
private prices are far too distorted by government involvement in the market to form the basis of any
benchmark.” See pages 4-5 of petitioners rebuttal brief.

Petitioners dso argue that the smilarity between private timber pricesin the DGM Survey and
prices for public timber shows that they compete with each other and thus private prices are distorted.
They further argue that the uniformity of private prices throughout Ontario is evidence of competition
between the public and private market which holds private timber prices down.

Department’s Position

As noted in this Decison Memorandum, section 771(5)(E)(iv) of the Act governsthe
Department’ s benefit analysis when a good has been provided. Specifically, section 771(5)(E)(iv)
providesthat “[a] benefit shal normally be treated as conferred where there is a benefit to the recipient,
including —. . . in the case where goods or services are provided, if such goods or services are
provided for less than adequate remuneration.” The statute further provides that the adequacy of
remuneration shal be determined in rdation to prevailing market conditions for the good or service
being provided . . .in the country which issubject to the. . . review.”

The decision of which data to use for benchmark purposes is guided by our regulaions
and areasoned anaysis of the facts on the record. 1n accordance with our benchmark hierarchy, we
must first determine whether there are market prices within Canada which can be used to measure
whether the provinciad stumpage programs provide a good for less than adequate remuneration. See
19 CFR 351.511.

We determine that the private prices placed on the record by the GOO are not suitable
benchmarks. Asexplained below, the private prices reported in the DGM Survey cannot be used as
benchmarks because the prices paid by these mills for private timber are effectively determined by the
price they pay for public timber.

The DGM Survey is asurvey of loggers that supplied the 25 largest Crown softwood
consumers. The DGM Survey identified its survey population by contacting various parties and
requesting that they provide names of loggers who harvest timber from private lands. DGM contacted
government agencies, the 25 largest consumers of Crown timber in Ontario, and 12 smdl millsin
southern Ontario to identify these loggers. Presumably the mills that were contacted provided names of
their suppliersto DGM. The DGM surveyors aso identified asmall number of loggers through
telephone contacts, however, the record does not indicate how many of these actually participated in
the survey.

The price that loggers are willing to bid on private sumpage is dictated by the difference of the
expected sde price of the log and their harvesting costs plus profit. Loggers who sdll to tenure holding
mills cannot expect to charge more for their private logs than the cost of the logs that the mills can
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source from their public tenure. These large softwood sawmills, producing 94 percent of the lumber in
Ontario, have Crown tenure for which they pay government-set ssumpage prices. As discussed below
in Comment 21, because the AAC in Ontario is not binding, mills with public tenure can dways harvest
more timber from their tenure and are not driven to the private market by demand that cannot be met
from ther tenure holdings. Ther willingness to pay for logs from other sources will be limited by their
cogs for obtaining timber from their own tenures. Therefore, the prices loggers bid for private sumpage
is limited to match the public ssumpage prices paid by these mills. For these reasons, the Department
finds that the transactions recorded in the DGM Survey are effectively determined by the Crown
stumpage prices and are, hence, not suitable benchmarks for ng adequacy of remuneration.

We a <0 disagree with the GOO' s contention that the Smilarity between Crown sumpage
prices and private pricesin the DGM Survey demongtrates that the private prices are not distorted.
The GOO's argument begins with an assumption that Ontario Crown stumpage prices are not
distorted, i.e., that if Crown prices are not distorted and they are the same as private prices then private
prices must be undistorted. Ontario assumes the answer to the inquiry, i.e., whether Crown stumpage
issold for less than adequate remuneration. The similarity between these prices more likely reflects that
fact that private prices are effectively determined by Crown prices.  As discussed above with respect
to B.C., the linkage between Crown timber prices and private timber prices would lead to price
suppression in the private market, as harvesters of timber from private land would be forced to meet
the Crown stumpage price.  Our andlys's cannot utilize a benchmark that would reflect any underlying
subsidy to determine whether and to what extent that very subsidy exists. For these reasons, the prices
inthe DGM Survey are not useable under tier one of our regulatory hierarchy.

As explained above in the “Benchmark” section of this Decison Memorandum, consstent with
the statute and the CVD regulations, we are using the Maritimes stumpage prices on the record to
asess the adequacy of remuneration for purchases of Crown timber in Ontario. The Maritimes prices
are in-country, market-determined prices and, thus, unlike the DGM Survey prices, are usegble
benchmarks under tier one of our regulatory hierarchy.

Comment 21: Whether Ontario Crown Supply is Inelastic and Whether Marginal Demand is Met
by the Private Market

The GOO argues that the price of Crown timber will not distort private prices if Crown timber
isindadticaly supplied, i.e., if Crown supply does not change due to changesin price, it cannot satisty
al demand, and private suppliers are available to meet demand. The GOO sates the price charged for
“margind timber” determines the market price for timber in Ontario irrespective of whether the timber
from Crown landsis subsdized. This conclusion is based on two economic characteristics of Ontario’s
softwood timber market: (1) supply of Crown timber is price indagtic in the short run, and (2) there are
private suppliers who are willing to supply timber at a price above that charged by the Crown. The
GOO contends that under these two characteristics, the price observed for “margind” private timber
will be unaffected by the price charged for Crown timber. 1f the volume does not change, then Crown
lands cannot supply the marginal demand for timber; such demand will be met by private suppliers who
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are not forced to compete with Crown supply and thus the price of Crown timber cannot distort private
prices.

The GOO argues that the only economicaly vaid bass for a concluson that Crown timber is
elagticaly supplied would be evidence showing that the volume of timber harvested from Crown land
has responded to price variations. Mere changesin Crown volume supplied, which is affected by a
variety of exogenous reasons unrelated to price (e.g., weether) are not sufficient to show
eladticity-there must be evidence that volume changes are in response to price. Rather, empirica
evidence supports the conclusion that changesin Crown production are unrelated to changesin the
price of Crown timber, specifically events such as wesather (blowdowns) and inadequate road
infrastructure.

The GOO contends that margind demand for timber will and must be met by private supply,
not Crown supply. Unlike Crown land, the harvesting of which is approved by the Ontario Ministry of
Natura Resources (OMNR), privately-held land is regulated by market forces, meaning that the
amount of private land available for harvest can adjust flexibly to current and future timber pricing in
relation to the returns associated with aternate land uses. For this reason, the GOO concludes, private
sdlers who supply that margind demand do not compete with Crown timber, and can sdll for prices
that are not influenced by Crown rates. The OFIA and OLMA concur with the GOO dating that
demand for timber in Ontario is unsatisfied by timber harvested from Crown lands and thet private
timber and log sdles in Ontario satisfy the excess demand for wood fiber when the government supply
has been exhausted. Consequently prices in the private market are unconstrained by Crown stumpage
prices.

Further, the GOO explainsthat the AAC isatheoretical harvest rate used as a planning tool to
ensure that the productive capacity of Crown land is not eroded by excessive production.  Planned
harvest volume does not measure full economic production and typicaly overstates true production
capacity because it cannot account for some significant non-price factors (e.q., fish and wildlife
management) that tend to limit the ability to harvest. Accordingly, the GOO argues, the ingbility of
Crown tenureholders to meet the AAC or planned harvest volumes does not demondtrate that there is
excess Crown production capacity in the Ontario timber market that would affect prices for private
timber.

Petitioners rebut respondents’ argument that Ontario Crown timber isinelasticaly supplied,
assarting that the economic studies on the record al agree that “the dadticity of supply in the
administered sector iszero.” See Stoner Log Distortion Study at 11. They contend that respondents
err when they state the inflexibility of the Ontario Ssumpage program is the very feature that preventsit
from digtorting private prices. Respondentsfail to explain how government timber sales do not digtort
the private market if the volume of public timber is fixed arbitrarily without reference to the market while
arguing government timber sales could digtort the private market if the volume of public timber
responded to price. Similarly, they argue that respondents’ contention that price distortion can only be
shown if the volume of subject timber harvested varies from year to year based on priceis flawed.
Petitioners assert that if the price of administered timber is set so low that sawmills buy as much of it as
they can before turning to the private foret, private prices will be depressed at least as much as they
would beif public prices were st just high enough to compete with private supply.
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Department’ s Position

Information on the record does not support the GOO's claims. Becausethe AAC is set so
high, it does not matter whether its level changes based on price. Whether the AAC changes only
mattersif it forces millsto buy from the private timber market. Evidence on the record showsthet is
not the case in Ontario.

Even if the GOO is arguing that the actua volume of timber harvested does not change based
on the price of Crown stumpage, this only suggests that the volume harvested or quantity demanded for
timber is dependent on other factors. This does not change the fact that the private sumpage prices are
limited by prices for Crown stumpage. It isirrdevant whether the volume of timber harvested from
Crown lands changes based on price changes. The Department therefore finds that changesin the
volume of timber harvested is not reflective of aresdua demand.

The primary effect of an AAC should be to force tenure mills to turn to private timber for any
demand beyond the AAC's sat harvest volume. Two ways this market effect can be frustrated are 1) if
the AAC isnot binding in that tenure holders can harvest more timber than the limit or 2) if the AAC is
St 50 high that the limit is not usudly reached. This Stuation does not force tenure holding millsto
source from private land and so any sourcing from privete landsis not atrue margina demand. If the
AAC istoo high a private land-owner could not charge more than the Crown stumpage price for a
amilar stand of trees. If it did, the mill would Ssmply source more from its Crown tenure. Evidence on
the record shows that Ontario isthistype of ssumpage market.

Every five years, the province alocates avolume of AAC which is supposed to limit the amount
of the timber a tenure holder can harvest and purchase a the administratively-set rate over that time
period. The record shows that the AAC in Ontario is S0 high that it does not force tenure holding mills
to turn to the private forest and thus causes the private timber market to be effectively determined by
the Crown timber market. On average, tenure holders actud harvest levels from Ontario public lands
were about 80 percent of their planned levels during the POR. The difference between the AAC and
the amount actualy harvested from public lands islarger than the entire private timber market.

The GOO' s assertion that margind demand is being met by private suppliers again relatesto
the AAC. Thefact that mills do not harvest up to their AAC seemsto be ignored by the GOO. Mills
in Ontario do not need to source from the private timber market, they can smply harvest more from
their Crown tenure. Thereisno trueresdud or margina demand for tenured millsif al demand can be
met below the AAC. The large sawmills would only purchase from the private market if private timber
sdllers match public timber prices for smilar wood.?2 The private timber market exists because private
land owners have no aternative market that would bring them a better price. The U.S. market might be
the only better dternative for private land owners selling saw logs except thet there is no market for
Ontario saw logsin the bordering U.S. states. As argued by respondentsin the investigation of the
immediate case (see 67 FR at 15545), softwood timber harvested in Ontario is smaler and lower

28 Thereis also record evidence that the large tenure holding mills own their own private land from which
they source timber.
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quality than timber in U.S. bordering states and is more comparable to pulp logsinthe U.S. Whilethe
GOO reports that there are no restrictions on exporting logs, it aso reported that there were virtually
no exports of softwood timber to the U.S. during the POR. The DGM Survey did indicate that some
logs were exported to the United States, but it did not indicate whether the logs were exported to pulp
mills or to saw mills. Even 0, the smal amount of exports suggests that the demand for Ontario logsis
limited.

C. Quebec

Comment 22: Effect That Mills Sourcing Exclusively from the Private Forest Have on the Price
of Sanding Timber in Quebec’s Private Forest

The GOQ arguesthat in its Prdiminary Results the Department attributed an inordinate amount
of market power to dua-source mills. The GOQ claims that dual-source mills do not effect the market
price of private standing timber to the extent claimed by the Department.® Specificdly, the GOQ
contends that the Department improperly discounted the impact that mills sourcing exclusvely from
Quebec's private lands have on standing timber prices® The GOQ asserts that the Department’s
damin the Prliminary Results that the purely private mills consume, on average, 705 cubic meters of
logs is mideading, as evidenced by the breakdown of actua consumption that it provided. Seethe
March 8, 2004, Supplemental Questionnaire Response of the GOQ at Exhibit 119. It clamsthat the
datain Exhibit 119 indicates that many millsin the purdly private category process large volumes of
softwood timber.

2 The GOQ'’ s use of the term dual-source mill refersto amill that obtains its supply of standing timber from
the public and private forests.

% In its questionnaires, the Department repeatedly requested that the GOQ provide actual consumption
data and sourcing patterns for the 1042 mills that were in operation during the POR. Citing confidentiality
restrictions, the GOQ claimed it was unable to provide the data in the manner requested by the Department. Instead,
the GOQ provided actual consumption/sourcing data for mills, in groups of five, that fell into the following sourcing
categories: (1) mills obtaining logs exclusively from Quebec’s public forest (purely public category), (2) mills
obtaining a combination of logs from Quebec’s public and private forest (public/private category), (3) mills obtaining
a combination of logs from Quebec’s public and private forests as well as from imported sources
(public/private/other category), and (4) mills obtaining logs exclusively from private forests (purely private category).
See eq, Exhibit 119. However, in Exhibit 102 of its November 12, 2003 questionnaire response, the GOQ provided
actual consumption data for mills that consumed softwood from private and from Crown public forests during 2002.
Also, in Exhibit 171 of its April 15, 2004 submission, the GOQ provided consumption and sourcing data for the
largest 20 millsin the purely public category, the largest 10 millsin the public/private category, and the largest five
millsin the purely purely private and public/private/other categories. Asexplained in the Preliminary Results, in
Quebec, there are 52 millsin the purely public category, 818 millsin the purely private category, 94 millsin the
public/private category, and 76 millsin the public/private/other category.
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The GOQ further argues that rather than examine the mills' individua consumption, it is more
relevant to consder the total consumption of millsin the purdly private category, in the aggregete, from
the private forest. Because the private forest is the sole source of supply for these mills they must
compete vigoroudly to ensure supply and, therefore, their collective demand will push prices upward. It
aso points out that millsin the purely private category consume 13 percent of Quebec’s private
gtanding timber and that, contrary to the Department’ s findings, this share of consumption is substantia
and sarves as yet more proof that the purely private mills have the ability to influence prices for private
gtanding timber. The GOQ further contends that if dual-source mills were to reduce their demand for
private standing timber or attempt to en- mass bid down prices for private standing timber, then the
mills sourcing exclusvely from the private forest would have sgnificant economic incentive to expand
their production to take advantage of the newly available supply.!

Department’s Position

Contrary to the GOQ's contentions, the GOQ did not provide the Department with a
breskdown of the consumption of each of the 818 millsin the purdly private category. However, while
we lack actud consumption datafor al millsin the purely private category, data provided by the GOQ
demondtrate that such mills have minuscule operations when compared to mills operating in the purely
public, public/private, and public/private/other categories.

In Exhibit 119, the GOQ grouped millsin each of the four categories into groups of five. The
GOQ listed these groups in descending order according to the groups' total consumption. If millsin
each group consumed equa amounts of 1ogs, the average consumption of logs by millsin the purely
public, public/private, and public/private/other categories were 140,370, 173,467, and 117,044 cubic
meters, respectively in 2002. See Quebec Private Market Analyss Memorandum. In contrast, the
average consumption by millsin the purdly private category was 705. 1d. Our andyss indicates that
673 of the 818 mills (approximatdy 75 percent of the number of millsin the category) in the purely
private category consumed, on average, less than 705 cubic meters, indicating that the average for the
group would be even smaler but for the fact that the consumption of the five largest millsin the category
skew the mean. Thus, the data demongtrate that mills in the purdly private category are, on average,
dwarfed in terms of consumption when compared to millsin the purdly public, public/private, and
public/private/other categories.

This average consumption figure done makesit unlikdy that millsin the purely private category
are able to operate on equd footing (in terms of negotiating leverage) with large, corporately-owned
tenure holding sawmills. Insteed, the small production volumes of these mills suggest that they operate
on the fringe of amarket dominated by industrid-sized, dua-source mills.

31 peitioners did not specifically rebut each of issues raised by the GOQ regarding the issue of whether
Quebec’ s private stumpage prices may serve as a viable benchmark.. However, sufficeit to say, petitioners support
the Department’s preliminary finding that prices for private standing timber in Quebec are effectively determined by
standing timber pricesin the public forests. See pages 54 through 63 of petitioners' rebuttal brief.
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Further, we do not agree with the GOQ' s contention that preliminary findings concerning dud-
source mills would merely result in mills from the purely private category consuming larger quantities of
Quebec's private logs. Firgt, as explained below in Comment 23, mills in Quebec, regardless of their
sourcing patterns, can only increase their log consumption with the express permission of the GOQ.
Second, even if atypicad mill in the purely private category were able to obtain permission to increase
its consumption, dueto its smal sze, it would not have the ability to absorb the available log inputs
absent sgnificant retooling.  For these reasons, we continue to conclude that the millsthat harvest solely
from Quebec’s private forest lack the negotiating leverage to have any meaningful effect on prices of
private standing timber in Quebec.

Comment 23: Effect That Mills Sourcing from Both the Public and Private Forests Have on the
Price of Standing Timber in Quebec’s Private Forest

The GOQ argues that the record does not support the Department’ s finding that the Quebec
forest is dominated by dua source mills when examined a the corporate level or the regiond levdl.
Spedificaly, it damsthat in the Preliminary Results, the Department does not indicate the extent to
which these corporately-owned mills compete for private timber.

With respect to itsregiond level argument, the GOQ contends that in regions where the private
forest harvest is abundant, logs from the private forest will comprise the mgority of companies input
mix operating in that region. Thus, the GOQ argues that millsin those regions are forced to compete
vigoroudy for private origin logs and the price these mills pay may serve as a viable benchmark.

The GOQ clams that the regions selected for review by the Department at verification were
areas Where the public harvest happened to predominate over the private harvest. In particular, the
GOQ pointsto Region 2 where, it claims, gpproximately 96 percent of the log harvest is public and
only 4 percent is private and, thus, the overdl consumption of private forest logs by dua-source millsin
that region is small compared to the overal consumption of private logs across the province. The GOQ
contends that a more informative analysis would focus on regions where private supply is dominant
because in such regions tenure holders accessto public land isfar less than their needs, and thus, the
mills consumption from the private forest is larger.

The GOQ further argues that regions containing private forest lands have the greatest impact on
edtablishing the private price that is used in the parity technique because the average prices for sanding
timber in each of the regions, as determined by the Private Forest Survey, are weight-averaged
according to the volume of private harvest in each region.

Department’s Position

The GOC' s argument fails because the regions where the price feedback effect may be weak
collectively are not large enough from a private timber harvest volume standpoint to make the overall
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weighted-average price (across al regions) meaningful for benchmark purposes.®? Although the
Department requested consumption data for al regions (i.e., regions 1 through 17) and for dl millsin
the four consumption categories, the GOQ only provided complete mill-specific consumption data for
millsin the public/private category. According to the GOQ's data, mills in the public/private category
only operatein regions 1 through 11.3 The data submitted by the GOC indicate that in only two
regions, 3 and 5, did public/private category mills source a Sgnificant share of timber requirements from
the private forest (44 and 75 percent, respectively). In the other nine regions for which the GOC
submitted data, public timber is the primary source of supply and reliance on the private standing timber
market is considerably lower, less than 28 percent. Thus, in only two regions, 3 and 5, isthe private
share of timber consumption large enough that millsin these regions likely bid on private timber with
some amount of consideration of meeting their timber needs than about the price feedback on their
public timber cogts. In the other nine regions, the private share of timber consumption is so small that
we conclude that the mills bid on private standing timber thinking more about the price feedback on
their public lumber costs than on meeting their timber requirements* Moreover, regions 3 and 5
account for dightly more than 20 percent of the totd private timber purchased by dl public/private
category millsin dl eeven regions, not nearly enough to make the weighted-average price across dl
eleven regions a meaningful benchmark.

Public/private category mills are, of course, not the only source of demand for private timber.
Millsin the public/private/other and purely private categories aso purchase private timber in these
regions. Although the GOQ did not provide the Department with aregiona breskdown of the timber
purchases (by source) for millsin the public/private/other category, the record evidence indicates that
private timber accounted for only 18.35 percent of the province-wide purchases of these mills during the
POR. The smdl private share of timber consumption of these mills suggest that they, too, bid on private
timber motivated more by the price feedback on their public lumber costs than on meeting their timber
need. Millsin the public/private/other and public/private categories together account for 86.13 percent

32 Asexplained in the Preliminary Results, 69 FR 33216, the term “feedback effect” refers to the fact that,

under the GOQ' s parity technique, prices for public standing timber are a partial function of the prices paid for
private standing timber.

3 The GOQ only provided company-specific information at verification for mills that were specifically
listed in Exhibit 171 of the GOQ’s April 15, 2004 submission. Seg, eg., GOQ Verification Report at 4 and 30. Thus,
the regions for which the Department’ s verifiers could review company-specific information pertaining to dual-
source mills were limited to regions 1 through 11.

34 Indeed, in the White Paper that was submitted on behalf of Quebec’s private forest landowners (White
Paper) by the Federation of Quebec’s Wood Producers (FPBQ), the authors address the negative impact that the
feedback effect has on prices of private standing timber:

.. .theforest industry has an interest in maintaining alow value of standing treesin private forests, asthe
determination of this value provides the basis for calculating forest user fees.

See GOQ Verification Report at Exhibit 16, page 174.
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of al private timber consumed in the province, which leaves little room for the type of demand (mills
thinking about their timber requirements and bidding accordingly) that would be sufficient to overcome
the influence of public/private and public/private/other category mills. Given that dud-source mills, via
the feedback effect, have the incentive to bid private standing timber prices down and given that the
dua-source mills dominate the market for private standing timber, we find that the smal amount of
remaining demand is not sufficient to boost private timber prices enough to make the weighted-average
price ameaningful benchmark. Private category mills represent just such a demand type, but account
for only 577,096 cubic meters of the more than 4,160,355 cubic meters of the private timber that was
consumed in Quebec during the POR. The GOC did not submit aregiona breakdown of this 577,096
cubic metersfigure, but thistotd isso smdl that any digtribution of it across the regions would make the
welghted-average price not a meaningful benchmark.

Comment 24: Whether Quebec’s Public Forests Are Residual to Private Forests

The GOQ argues that Quebec’s public forests are residual to private forests. In support of its
contention it argues that dual-source mills maximize their revenues by sourcing high quality fiber from
private lands in Quebec and outside Quebec and mix it with lower qudity wood from Quebec’ s public
forest.

The GOQ aso assarts that the Department’ s preliminary findings regarding the price of
Quebec's private standing timber incorrectly assumes that delivered log costs of harvested standing
timber remain congtant. The GOQ argues that with increased harvest volumes of public lands,
harvesting costs, haul distances and slviculture obligations would incresse totdl margina and incrementd
costs to the tenure holder. Thus, the GOQ contends that rather than incur these marginal codts, dud-
source millsfirst seek supplies from the privete forest.

Department’ s Position

Regarding the GOQ' s contention that dual-source mills maximize their revenues by sourcing high
quality fiber from private lands in Quebec and outside Quebec and mix it with lower qudity wood from
Quebec's public forest, even if astand of treesin Quebec's private forest were superior to thosein the
public forest, it would not iminate the imbaance in negotiating leverage that existsin Quebec. See,
eg., Stoner Price Digtortion Study (2002) at 4-5, which was included as part of petitioners March 15,
2004 of expert sudies, which sates that an administratively set volume at an adminigtratively determined
price will necessarily shift the supply curve for private timber vaues, unless the volume and price set by
the government somehow manages to equa what would normally obtain on the market. Thus, while
sdlers of trees from private stands might be able to charge more to account for certain product
differences, they gtill must compete with logs from Crown lands. Therefore, the Sarting price for treesin
those private tands will be based on the price first set in the public forest, thereby rendering the private
forests resdud to the public forests.

We dso disagree with the GOQ' s argument that a mill with tenure that attempts to manipulate
private ssumpage prices by increasing its harvest on its tenure and reducing private purchases faces the
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additional pendty of increased harvest costs on its tenure and, thus, instead will firgt seek timber volumes
from the private forests. Asthe record demondtrates, the GOQ' s parity technique offers a wide range of
offsets to the adminigtrative sumpage price to assst tenure holders who harvest trees in remote regions
of Quebec. For example, the GOQ has a detailed system in place to measure and continually update
such cogts as road building/maintenance, harvest, silviculture, logging camps, etc. that are incurred by
tenure holders. Astenure holders' unit costs for these activities increase, the price they pay for Crown
stumpage decreases. See, 0., GOQ Verification Report a 4. It isthis aspect of the parity technique
that was pecificaly criticized by the FPBQ in its White Paper and testimony before the Quebec
Parliament. Takefor example, the FPBQ's complaint of what it refersto as“unjudtified credits,” in
particular its request that the GOQ remove the “mill-to-market” credit currently in place that offsets
tenure holders stumpage fees to account for their distance from the market place. See page 177 of the
White Paper.®* Thus, while the tenure holders costs of obtaining the timber might increase with each
purchase of Crown logs, the GOQ, through its parity technique, offsets those costs by lowering the unit
cogt for the logs themsdlves.

Further undermining the GOQ'’ s contention that Quebec’s public forests are aresidua or
secondary sources of supply is the smple fact that the GOQ does not dlocate public standing timber ina
manner that resembles any generaly accepted definition of “residud.” If public standing timber supplies
were, in fact, resdud astheterm “resdud” istypicaly used, it would mean that tenure-holding millsin
Quebec are required first to exhaust dl available supply on private lands and only then resort to public
lands to satisfy their unmet timber requirements. However, as the Department explained in the
Priminary Results, under Quebec's parity technique, public and private standing timber need not be
consumed by dual-source mills/corporationsin any particular order. See 69 FR at 33217. In fact, dual-
source mills are not even required to purchase sumpage from the private market at any time during the
year.

Comment 25: Annual Allowable Cut in Quebec is Binding

The GOQ argues that, contrary to the Department’ s finding, the AAC in Quebec islegdly
binding.*® According to the GOQ), the Department’s conclusion that the AAC is not binding is based on
three factors. the ability of TSFMAsto (1) rollover unused tenure alocations; (2) to exceed their tenure

% Seealso page 61 of Exhibit 16 of the Quebec Verification Report. Specifically, the FPBQ complained
during the parliamentary hearing that such “unjustified credits’ as the “mill-to-market” adjustment, “. . .cancel all
potential competition between Quebec industriesin relation to wood in private forests.” The FPBQ’s complaints of
“unjustified credits’ provide yet another example of how sellers of standing timber in the private forest compete on
an unequal playing field against the supply of standing timber in the Crown forests of Quebec.

36 AAC describes the amount of Crown tenure allocated to tenure holders duri ng the year.
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dlocation in agiven year; and (3) to shift their tenure dlocations within the same corporate family. The
GOQ argues these conclusions are factudly inaccurate and that, the prices of standing timber on
Quebec' s private lands may serve as a viable benchmark when determining whether the GOQ sdls
Crown timber for less than adequate remuneration.

Firgt, the GOQ argues that the ability of tenure holdersto rollover unused portions of itsAAC is
limited to 15 percent per year thereby limiting the affects of the rollover feature to the short term. It also
asserts that the rollover feature merely enables  market reactions’ on the part of tenure holders and does
not grant them any undue market power over selers of private standing timber. Citing to the NAFTA
Remand, the GOQ further contends that it was the rollover feature that demonstrated that the GOQ
does not enforce minimum cut requirements on Crown lands, which it damsillugtrates thet tenure
holders harvest decisions are market determined.

Second, the GOQ cdlams that the Department erred in concluding that mills can fredy adjust
ther tenure dlocations if amill is able to persuade the GOQ to change the mill’s AAC dlocation. Citing
to verification exhibits collected concerning Tembec, a corporation with multiple sawmills operating in
Quebec, the GOQ asserts that there is no record evidence indicating that the GOQ expands the AAC
upon request by tenure holding mills. The GOQ argues that the record evidence instead clearly indicates
that it strictly adheresto the principal of the AAC. In addition, the GOQ argues that the record
evidence indicates that the GOQ does not shift mill volume allocations from one corporate sbling to
another on an ad-hoc basis.

The GOQ aso clams that the Department relied on limited public sumpage data, i.e., province-
wide averages, to demongrate that dua-source mills were able to obtain sufficient or even excess timber
supplies from their public tenures. The GOQ argues that such data are mideading because they do not
reved tenure alocation utilization rates on a dua-use mill-specific basis.

The GOQ further argues that one-third of the logs consumed by millsin the public/private/other
category came from either the private forest or imports and that these non-Crown sources are needed in
order for the millsto fulfill their production needs. As further evidence that the private forest is a heavily
harvested source of supply, the GOQ claimsthat from 1999 to 2001, the harvest in private forests
exceeded the annual sustainable harvest level. See page 105 of the Private Standing Timber Market in
Quebec included in Exhibit QC-11 of the GOQ’'s March 11, 2004 submission (Quebec Private Forest
Study). The GOQ argues that, for the Department’ s Preliminary Results to be accurate, tenure holders
would be harvesting 100 percent of the AAC while the amount of softwood timber harvested from the
private forest would fal below the annud sustainable level reflecting dua-source mills attempts to bid
down prices. See page 41of GOQ's case brief.

Department’ s Position

The GOQ's arguments on this matter are not persuasive. Regarding the rollover issue, the fact
that tenure holders can rollover up to 15 percent of their public timber alocation to the next year is not
disputed by the GOQ. Theflexibility of the rollover festure grants tenure holders considerable
negotiating leverage over private forest owners. For example, if, in agiven year the demand for lumber
islow or production of lumber congtrained, a dual-source mill can decide to reduce its production and
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roll the unused Crown alocation over to the following year, when lumber demand may be grester or
larger production more feasible. In such astuation, in both the current year and the following year,
dud-source mills have the power to divert their demand for log inputs towards Crown sources and away
from the private forest.

Record evidence aso disproves the GOQ' s contention that the AAC cannot be expanded
during the 5-year period. However, even if the harvest of tenure holders were to remain fixed over the
5-year period covered by the AAC, the rollover feature would nonetheless afford the tenure holders
negotiating leverage in the short-term (i.e,, in a given year) regarding the price they pay sdlers of private
gtanding timber. The importance of short-term pricing considerations to private woodlot owners, and
the overhang effect that a non-binding AAC has on price, is reflected in the White Paper. In the White
Paper, the FPBQ requests that “dl volumes available from the private forests and other sources such as
chips, recycling, and timber from outside Quebec, should find ataker prior to alocating volumes from
public forests.” (Emphasis added). The FPBQ goes on to request that:

.. .the volumes dlocated to annua alowable use be granted annudly in two portionsin
adherence to the public forest resdudity principle. The volume of the first portion will be
determined as afunction of historical user rates of the mill in the preceding five years. The
volume of the second portion will be granted on a semi-annud bass, only when the facility has
demondrated an inability to fulfill its need as well as other supply sources on the market.
(Emphasis added).

1d. The FBBQ is, thus, requesting that the AAC be tightened up and dlocated on an as-needed basis,
to diminate the overhang. The FPBQ further requests that “the needs of the mills be evaluated annudly
on the basis of volumes actually consumed by the plant over the past five years. (Emphasis added). 1d.
a 180. The FPBQ's emphasis on annud evauations of tenure holders mill needs and on annud
revisonsto tenure holders AAC illustrates how demand from tenure holdersin the short-termis
paramount to sellers of private standing timber. Moreover, the FPBQ’ s specific requests for short-term
monitoring and analysis of tenure holders Crown alocation reved the imbalance of market dominance
that exigts in the GOQ's administered sumpage system.

Record evidence dso refutes the GOQ' s clam we incorrectly concluded that tenure holders
have the ability to dter their tenure alocations pending gpprova from the GOQ. Although the Ministere
des Ressources naturelles de la Faune et des Parcs (Minisiry of Natural Resources (MRN)) wasinitidly
reluctant to fulfill Tembec’s request for additiond tenure dlocation for one of its mills, the MRN did
cometo Tembec's assistance. The MRN’s December 17, 1999, letter to Tembec® noted that, “in
order to ensure the long-term viability” of the mill in question, it would-permit Tembec to shift a portion

% The GOQ has waived the proprietary status that protected the identity of Tembec and the
correspondence between it and the MRN. Additional documents exist that demonstrate how corporations are able
to manipulate their softwood timber allocations by redistributing their softwood allocations among mills under their
control. Seeeg., GOQ Verification Report at 3and Exhibit 20 at 34A.
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of tenure alocation from one of its other corporate mills to the mill that needed additiona logs. See page
72a of Exhibit 20 of the Quebec Verification Report. Smilarly, after Tembec repesatedly complained to
the MRN that it would have to temporarily shut down one of its other mills because of its “ difficulty
obtaining an affordable price on round timber from Ontario,” the MRN, in June 2000, again alowed
Tembec to shift a sSizeable amount of dlocation from two of its millsto the mill in question. See pages
70A and 74A of Exhibit 20 of the Quebec Verification Report.®

We disagree with the claim that the dearth of “affordable’ non-Crown origin supplies smply
demondtrates that private forest and imported log prices are not effectively determined by prices charged
for standing trees on Crown land. The correspondence between the MNR and Tembec leads to the
opposite concluson. Rather than permitting free market forces to resolve tenure holders sourcing
concerns (i.e., having the corporate tenure holders pay higher prices for the non-Crown origin logs), the
GOQ enables tenure holders to redistribute their softwood Crown volume alocations among their
corporately-owned sawmills, thereby granting them the power to lessen the need of any given mill for
non-Crown wood supplies.

Furthermore, the fact that Tembec claimed that non-Crown origin logs were more expensive
than Crown logs does not indicate that non-Crown sources are free from the effects of the GOQ's
Crown timber pricing policies. Rather, sdlers of private-origin logs take into consideration the market
dominance of the tenure holding sawmiills (e.g., the ability of large tenure holding sawmills to shift their
demand away from non-Crown sources of supply) when setting their prices.

The GOQ aso contests the Department’ s preliminary finding that the MRN can increase
mills /corporations’ tenure alocations when requests and/or evidence is provided to effect such changes.
Although some of the evidence we collected & verification indicates that companies (eg., Tembec) were
unsuccessful in their attempts to convince the MRN to increase the tenure alocations, the record also
demongtrates that the MRN has the &bility to revise the amount of tenure dlotted to sawmills. See GOQ
Verification Report a Exhibit 20. Section 81.2 of the Forestry Act confirms that the GOQ has the
ability to revise tenure dlocations.

The Minister may, after reaching an agreement with the agreement holder concerned, revise the
volume alocated under or the area covered by an agreement...where the production of the
processing plant changes, or where the enterprise undergoes restructuring.

Further, the MRN sated at verification that, “. . .an alocation could increase because of increased
production needs, but in such a case, the mill would have to make aforma request to the MRN.” See

% Article 43.2 of the Forestry Act states that the MRN,

may, as an exceptional measure, allow that part of the round timber harvested by the agreement holder, in
the course of ayear, be intended for a processing plant other than the plant specified in the agreement, in
particular, where the Minister considers it necessary to avoid a deterioration or loss of timber or to ensure
the optimal use of the timber.

Seethe November 12, 2003, Questionnaire Response of the GOQ at Exhibit 19.
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GOQ Verificaion Report & 2. Moreover, information collected during verification indicates that the
MRN did indeed grant certain mills requests for increasesin their tenure dlocations. Seeld. at item 3
of page 3 within Exhibit 19.*°

We d =0 disagree with the GOQ' s clams that the harvest data referenced in the Department’s
Priminary Results were inherently limited and that the Department’ sinterpretation of such datawas
conjectural. On this point, the GOQ focuses on sawmills and does not take into consideration the
evidence indicating that corporately affiliated sawmills regardless of their mill category (i.e., dual-source
or purely public source mills) work together to ensure a steady supply of Crown logs by redistributing
unused Crown alocation from one sawmill to another.”® In light of this fact, we find that our reliance on
the province-wide averagesis appropriate.

Comment 26: Incentive Sructure of Dual-Source Mills

The GOQ argues that the Department’ s Preiminary Results regarding dual-source millsignores
the fact that such mills vary in the degree to which they rely on standing timber from the public forest
and, therefore, their dleged incentives to drive down private prices will differ. For example, it dlaims
that 123 such millsin the public/private and public/private/other categories obtain relatively smal
amounts of Crown logs and large amounts of their logs from imported sources. The GOQ argues that
for there is a negative incentive to reduce the prices for sanding timber in the private forest, as any such
reduction would provide a competitive benefit to mills primarily sourcing from Crown lands, while
providing no equivaent reduction on their imported logs.

The GOQ further argues that mills in the public/private and public/private/other categories, asa
group, have adisincentive to participate in the pricing scheme described in the Prdliminary Results. It
explainsthat thereis anot a dollar-for-dollar correlation between private and public standing timber
prices and that a dallar reduction in the price of private treeswill result in areduction of lessthan one
dollar in the public forest.

In sum, the GOQ assarts that the Prdiminary Results, fail to discuss why dud-source mills would
attempt to suppress prices in the private forests when the largest benefactors of such a scheme would be
the 818 millsin the purdly private category, followed by the 53 millsin the purely public category viathe
feedback to public stumpage prices.

Department Position

3 Theinformation in Exhibit 19 is business proprietary in its entirety and, thus, cannot be summarized on
the public record.

0 The degree to which tenure holding mills dominate Quebec’ s softwood industry is evidenced by the fact
that the top six corporations account for approximately 60 percent of Quebec’s authorized consumption. See
Preliminary Results, 69 FR at 33215.
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The Department agrees that private category mills benefit from the prices that dud-use mills pay
for private timber. We disagree, however, that dua-use mills would forego any price reduction on the
vast mgjority of their wood purchases because of a competitive fear of market digplacement by (much
amaller) private category millsthat collectively account for 13.87 percent of dl private standing
consumed and 1.73 percent of Quebec’ stotal consumption. The Department also agrees that dua-use
mills would certainly keep the benefit of the price feedback effect to themsdlvesiif they could, but
certainly would not deny themsdlves that benefit just because another group of mills (which accounts for
amuch smaler share of the market) also benefits.

Comment 27: Relevance of Collusion Concerning the Analysis of Quebec’s Private Forest

The GOQ asserts that the feedback eement of the Prdiminary Results cannot be a mechaniam
through which dua source mills can pressure private prices down because there is no record evidence to
suggest that dua source mills either formdly collude or unilaterdly decide as part of Smultaneous effort
by a number of millsto reduce the amount paid for logs. The GOQ, presumes that the Department
intended to describe the market for private standing timber in Quebec as an oligopsony or monopsony.
The GOQ defines an oligopsony as market dominance in the hands of a*“group of buyers acting in
concert™*

Department’ s Position

Colluson is required when market competitors can increase their collective profits by acting in
concert to raise output prices or lower input prices, but where each competitor is not individually
motivated to do the same, out of fear of aloss of competitiveness. That is, colluson is needed to make
firms callectively do what they would not do independently. For example, asingle fresh pork producer
would commit economic suicide by gouging its pig supplier vis a vis other fresh pork producers and
therefore would never do so on itsown. Collusion or collective action by al fresh pork producers
(wherein al producer agree to take the same action on price) is therefore required to lower the price of
pigs.

Thisis, however, not true in the case of dua-use mills that bid down the price of private sanding
timber. These mills benefit from a non-binding AAC and know that the price they pay for public timber
depends directly on the price of private timber. These mills have no need and therefore no incentive to
bid for private timber asamill would bid to meet timber requirements because dud-use mills can satisfy
al of their wood requirements with public timber. Instead, each of these dud-use mills has an incentive
to bid down the price of private timber, regardiess of what other mills do, because every little bit of
downward pressure on the price of private timber contributes to the reduction of the dual-use mill’s cost
of public timber. This cost reduction is significant to each of these dua-use mills because of the large
sharein total wood consumption for which public timber accounts. Thereis, therefore, no need for

a Seefootnote 18, page 24 of the GOQ's case brief.
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collusion or collective action to bid down private timber prices because each of these dud-use millsare
individually motivated to do so on its own.

Comment 28: Barriersto Entry in Quebec’s Private Forests

The GOQ arguesthat if private prices for sanding timber were below what would normally
obtain in afree market, one would observe high profits followed by a dramétic increase in the
congtruction and operation of mills sourcing private timber. New entrants would then bid up the price of
private standing timber to market levels. They therefore conclude that, in such a Situation, the only thing
that would prevent private standing timber prices from reaching market levels would be barriers
preventing new entrants from acquiring private sanding timber as well as barriers prevent exiging mills
from expanding their production. The GOQ contends that the Prliminary Results fail to cite any record
evidence that would demongtrate the existence of such barriers but these barriers must exist if the
Department’s model is correct.

Department’ s Position

Through the Forestry Act, the GOQ controls every aspect of softwood lumber production from
the congtruction of the sawmill to the production capacity of the mill. This control by the GOQ erects
barriersto entry.  One cannot construct a sawmill in Quebec without the consent of the GOQ. Section
162 of the Forestry Act specificaly dates:

No person may congtruct awood processing plant of a class prescribed by regulations of the
Government, increase the timber consumption capacity of such aplant or change its class or
location without prior authorization from the Minigter.

Further, the granting of an operating permit is contingent upon the GOQ' s determination that adequate
upply exigs:

The Minigter shdl grant the authorization referred to in section 162 if he consders that timber
supply sources are sufficient and forest production respected.

See section 163. In addition, section 164 prohibits a person from operating awood processing plant
without apermit. 1d. Further, assuming aspiring producers successfully obtain permission to operate a
savmill, oneis gl subject to afee

A wood processing plant operating permit shal be issued upon payment of the duties and on the
condition determined by regulation of the Government. . .

See section 165.
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The GOQ adso contrals the production of existing millsincuding the mills' location and
production capacity. See section 162. In addition, section 165 states that the wood processing plant
permit, “. . .shdl indicate the class of plant and the class of annud timber consumption authorized for the
various species or groups of species, as established by regulation, as well as the authorized volumes for
those species or groups of species...” Also, pursuant to section 168, the GOQ has the authority to
continuoudly monitor sawmills operations by requiring them to submit detailed information about thelr
source and consumption of logs:*? In addition, the GOQ is charged with supervising the sdle and
trander of exising sawmills

apermit holder shdl give the Minister awritten notice of any act or transaction of such anature
asto effect achange in the control of awood processing plant or, where such is the case, of the
legd person which operatesiit.

Id. at Section 166. Section 170 states that the GOQ has the authority to cancel producers operating
permits if it finds that they have failed to comply with provisions st forth in the Forestry Act. Id. Thus,
contrary to the GOQ' s clams, numerous government regulatory measures limit entry into the market.

Comment 29: Relevance of Log Exports Concerning the Analysis of Quebec’s Private Forest

The GOQ argues that afactor necessary but missing in the Department’ sfinding is evidence
indicating that no dternative markets for wood from the private forests. The GOQ claimsthat the
absence of redtrictions on export of logs from the private forest and a high degree of mobility of private
market logs within Quebec preclude any price collusion.

Department’ s Position

The GOQ has claimed that if private prices for sanding timber were effectively determined by
pricesin the public forest, private land owners would seek out an dternate market, namely export
markets. However, asthe GOQ hasitsdlf noted, there is no viable export market for Quebec logs. See
the November 12, 2003, LER Questionnaire Response of the GOQ a 3, 6. The GOQ' s own evidence
demongtrates that considering the lower qudity and trangportation costs of Quebec logs thereis no
export demand for Quebec'slogs. Indeed, the GOQ's evidence indicates that log exportsin 2002 were
avery smdl portion, 0.03 percent, of the private forest harvest. Thus, private land owners do not have
aviable dternative to sdling to dud source mills

42 Exhibit 155 of the GOQ's April 5, 2004 submission contains an example of the data that sawmills must
submit to the GOQ. The particular form in Exhibit 155 happens to pertain to atenure holding mill. However, asthe
Forestry Act Makes provides, al holders of operating permits must submit such datato the GOQ's MRN.
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Comment 30: Whether Quebec’s Forest Marketing Boards and Syndicates Mitigates the Market
Power Held by Tenure Holding Mills

The GOQ argues that the Department’ s findings regarding the price of standing timber in
Quebec’s private forest fails to consder the role and power of the Marketing Boards and Syndicatesin
Quebec. The GOQ argues that because the Marketing Boards and Syndi cates possess the power to
negotiate prices on behaf of private woodlot owners with mills; address grievances between private
woodlot owners and mills, and theoreticaly protect woodlot owners from dual source mills attempting to
suppress prices, it would be impossible for dua source mills to suppress prices without any
counteracting response from the Marketing Boards and Syndicates.

Department’ s Position

Record evidence supports the Department’ s conclusion that SyndicatesMarketing Boards lack
the negotiating leverage to challenge prices offered by the mills. The GOQ has presented no evidence
demondtrating that the Syndicates actualy can challenge prices offered by the mills.

At verification, officids from the SyndicatesM arketing Boards explained the distinction between
the terms “Marketing Board” and “ Syndicate” A Marketing Board can either be managed by an
administrative office or a syndicate both of which can market logs*® However, only a Syndicate can
perform tasks other than marketing logs such as payment collection, scaling expertise and publication of
regiona newspapers where log prices are advertised. See page 15 of the Quebec Verification Report.
While the GOQ'’s claims portray the Marketing Boards/Syndicates as one entity that is able to exert
power on behalf of al private woodlot owners in Quebec, the SyndicatesMarketing Boards are regiona
entities with defined geographic territory and negotiate only on behdf of landowners within their
jurisdiction.** Operationa differences dso exist among the 15 Marketing Boards. See the November
12, 2003, Questionnaire Response of the GOQ at Volume 1, 138.

4 Whiledl 15 Marketing Boards/Syndicates are required to develop joint marketing plans, they vary by
Marketing Board/Syndicate. Seethe November 12, 2003. Questionnaire Response of the GOQ at Volume 1, 139. Five
marketing boards participate and manage aregional joint plan, while four have joint marketing plans for their areas
and specific agreements with mills where the board collects payment and till the remaining six only negotiate prices
with no activerolein the day to day sales of logs to sawmills. Seeld. The GOQ claims that Marketing
Boards/Syndi cates negotiate prices on an annual basis in some cases, and where amill has projected a purchase
volume, the Syndicate/Marketing Board will allocate purchase volumes among its members. Seethe March 8, 2004,
submission of the GOQ at QC-2nd Supp-61 (March 8, 2004).

“ A map detailing the location of each of the 15 Syndicate/Marketing Boards can be found at Exhibit 100 of
the GOQ’s November 12, 2003 Submission. We note that of the 15 listed, all but 2 entities are designated as
Syndicates.
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The record evidence demondtrates that private wood ot owners do not have any negotiating
power that they can exercise directly or through the syndicates'marketing boards. The record contains
testimony before the Quebec Assembly, aletter sent to the MNR, as well as a White Paper presented to
the GOQ in which landowners complained about the impact of the Crown stumpage system on private
prices. See GOQ Veification Report at Exhibit 16 and Exhibit 150 of the GOQ's April 8, 2004,
submission. Other record evidence contain statements by the FPBQ and private landowners which
criticize the impact Crown policies have on private prices and complaint about the inability of the
landowners to obtain market price.*®

The letter sent to the MNR from the FPBQ in March 2002 addresses the effect, resulting from
caculating tenure holders dues, of adownward pressure on private woodlot markets. See ld.

Comment 31: The Sgnificance of Log Imports Into Quebec

The GOQ contends that an eement that is necessary but missing from the Preiminary Results
concerning Quebec’ s private standing timber market is a discussion of the importance of imported logs
into Quebec. See page 62 of the GOQ's case brief.

Petitioners assert that imports into Quebec are not evidence againg distortion. Imports, instead,
are aresult of mills along the Quebec - Western Maine border and the transportation network in
Western Maine which grants easier access to Quebec border mills for Maine logs than to Maine mills
ead of the Allagash river. Petitioners further argue that imports into Quebec are o the result of the
fact that Canadian truckers picking up logs in the United States are not permitted to sdll the logs to other
U.S mills.

Department’ s Position

Record evidence demonstrates that a sgnificant volume of imports into Quebec are consumed
by alimited number of mills clustered dong the Quebec/Maine border. In the underlying investigation,
the Department conducted a number of reviews of Quebec’s border mills as part of the company
excluson process. The excluson process covered 25 millsin Quebec. These 25 millsimported no less
than 2.4 million cubic meters of logs*® Similar data for the POR is not available for dl border mills,
However, the POI import volume of the 25 Quebec Border millsis 68 percent of the logs imported into
Quebec during the POR. The GOQ's own study asserts that Quebec border mills are the main buyers
of imports. See The Private Forest Standing Timber Market by Del Began Masse et Associes, Inc., at
Volume 3, 115 and Exhibit 11 of the GOQ's March 15, 2004, submission:

45 Seethe March 5, 2004, submission by petitioners at VVolume 5.

% The Department has placed the cal culations for the excluded companies on the record of this
proceeding. These data are included in the Department’ s Calculation Memorandum.
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Quebec border mills are the main buyers of softwood timber from the United States and other
Canadian provinces. Sources are varied, but the main onesin order of importance, are the north
- eastern American states, Ontario and New Brunswick.

The GOQ did not provide company-specific consumption/sourcing information for companiesin
the public/private/other category. However, Exhibit 171 of the GOQ's April 15, 2004, submission does
contain company-specific data for the five largest 1og processors in the public/private/other category. Of
these five mills, two are border mills and the data indicate that these two mills are among the largest
importers of logs into Quebec, thus supporting the Department’ s contention that imports into Quebec are
largely confined to agroup of mills dong the Quebec/Maine border. See page 2 of Exhibit 171.

Record evidence aso indicates that border mills are reliant on imports because these mills are
closer to standing timber suppliesin Northern Maine than the Maine millslocated in the south of the
state. See Profile 2003: Softwood Sawmills in the United States and Canada in Exhibit 6 of the GOQ's
April 13, 2004, submission. Furthermore, record evidence indicates that border mills hold timber lands
inMane?’

Further, the record demonstrates that the flow of wood fiber from Maine into Quebec can be
explained by the long-standing relationships that have developed between landowners in Maine and the
Quebec Border Mills. See the December 20, 2001, Letter from Jonathan Ford, Maine Landowner to
the Department, submitted as Exhibit 10 of the GOQ's March 15, 2004, submission.

In addition, as evidenced by the parliamentary testimony and White Paper, there are certain
advantages associated with long-term, steady access to timber supplies. See e.q., GOQ Verification
Report a Exhibit 16, page 191. This fact supports our conclusion that border mills will seek to
perpetuate the business relationships that lead to their secure access to sanding timber in Maine.

The border mills' decison to import U.S. logsis based on logigticad and historicd factors that
make them unique when compared to other millsin Quebec. Thus, the border mills, which account for a
ggnificant volume of Quebec'simports, have sourcing decisons that differ from the rest of Quebec's
mills and, therefore, their focus on standing timber from the private forest and their incentive to harvest
private anding timber will differ from other millsin the province.

Comment 32: Whether Anecdotal Evidence Cited by Department is Relevant

The GOQ criticizes the Department’ s reliance on the parliamentary testimony, White Paper, and
petition that was submitted to the GOQ on behdf of the FPBQ. The GOQ first arguesthat the FPBQ
presented this information prior to the POR and, therefore, it isuntimely. 1t also contends that the
information is dated because it was submitted prior to mgjor revisions to Quebec' s administered
sumpage sysem. As an example, the GOQ clamsthat in April 2000 it increased the number of tariffing

4 1n fact, the GOQ'’s consultant states that Quebec border mills own timber land in Maine: “The softwood
timber that New Brunswick and Quebec sawmills purchase from Maine comes mostly from forest lands owned by the
Canadian companies (eg., Fraser, Irving, Maibec etc.)” SeePrivate Forest Standing Timber Market Study at 99.
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zones from 28 to 161 to ensure greater homogeneity and accuracy in assessing ssumpage dues on
Crown lands.

The GOQ further argues that the petition presented by the FPBQ pertains solely to trees sold in
Quebec's private hardwood forests and did not involve the softwood forests. The GOQ aso claims that
the parliamentary testimony placed on the record confirms that the private land owners complaints
pertained solely to hardwood products. The GOQ cites to a quote from a FPBQ representative in
which, according to the GOQ), the representative asks that the method used for setting softwood prices
on Crown lands be applied to hardwoods. See GOQ Verification Report at Exhibit 16, page 56.

The GOQ aso assarts that nowhere in the transcript of the parliamentary hearing is there any
discussion about conditionsin Quebec’s private softwood market. The GOQ clamsthat, to the
contrary, the testimony focuses on pulp and paper and hardwood markets.

Department’ s Position

The White Paper was prepared in August of 2000 and the parliamentary hearings took placein
September 2000, both of which came after the reforms initiated by the GOQ in April of that same year.
Although this information predates the POR, it is still relevant to our andysis because the GOQ's
administered sumpage system remains the same as it was when the FPBQ' s arguments were first
presented.

Additionaly, areview of the information submitted by the FPBQ on behdf of the sdlers of
Quebec’ s private standing timber clearly indicates that their complaints and requests for reform included
softwood timber products. In the underlying investigetion, verifiers from the Department met with a
representative of the FPBQ. During that meeting, the FPBQ officia stated that representatives of
private land owners, “. . .Iobbied the GOQ regarding the manner in which it sets Ssumpage pricesin
Quebec. . .” and that, “. . .private wood ot owners have an interest in the level of sumpage fees
because if the GOQ sets fees a an arbitrarily low leve, it would depress sumpage fees and log pricesin
the entire Province.” See the November 12, 2003, Questionnaire Response of the GOQ at Exhibit 111.
Subsequent to the issuance of the Department’ s verification report, the GOQ submitted an affidavit to
the Department in which the FPBQ officid dlaimed his comments were limited to the hardwood forests.

Fire, as saed in the Decison Memorandum that accompanied the Find Determination, the
Department’ s stands behind its finding that FPBQ officid’s remarks were, in fact, in reference to the
entire forest.*® Moreover, the information that the FPBQ itself presented in the White Paper and
submitted to Quebec's Parliament (outside the course of the countervailing duty proceeding) belies the
clams made by the GOQ. Specificaly, the record demongtrates that the complaints of Quebec's
private landowners contained in the White Paper apply to the forest asawhole. For example, in the
White Paper’ sintroduction, it states that the:

.. .under-use of private forests may be partially explained by the importance of public forestsin
Quebec. Infact, public forests account for 71 percent of timber supplied to Quebec mills.

48Siefootnote 16 of the Decision Memorandum from the investigation.
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Although Section 43 of the Forestry Act stipulates that the public forest isaresidud supply, it
gtill represents a solid competitor for private forest timber producers. Indeed, public forests
represent a vast monopoly that forces the hand of supply and demand. This competition is
reflected in the timber prices charged by private forest producers.

See page 162 of Exhibit 16 of the GOQ's Verification Report. Nothing in the quote from the White
Paper indicates that the private forest landowners' criticism applies to anything other than the entire
forest in Quebec. Thisisfurther evidenced in the FPBQ's request for revison to the provison of the
Forestry Act that governs the setting of government sumpage fees.

.. .The Minigter of Natural Resources should ensure that society procures afair price for public
resources. Revenue generated by the use of public forests should enable a reasonable return on
forest capitd. . .The Government must ensure they receive the highest possible price for public
forest resources.

See page 174 of Exhibit 16 of the GOQ's Verification Report. Here again, the private forest
landowners do not ask that their proposed reforms to the Forestry Act be confined to the hardwood
forest. The White Pgper dso cdlsfor dimination of the provison of “unjudtified credits’ to tenure
holding mills, credits that are gpplied to softwood trees harvested on Crown land. Further, the White
Paper callsfor the GOQ to reduce the risk of conflict of interest by moving the responsibility of setting
prices for government-owned fees from the MRN to the Ministry of Finance. Again, the FPBQ, on
behdf of private |landowners, refers to the administered sumpage system in generd which, in turn,
governs the palicies in the Crown forest asawhole.

Furthermore, we disagree with the GOQ that an FPBQ officid’ s statement during the
parliamentary hearing that the method used for setting softwood prices on Crown lands be gpplied to
hardwoods is evidence that the FPBQ' s requested reforms somehow are limited to the hardwood forest.
The FPBQ does not oppose the notion of an administered sumpage system in which public sumpage
fees are based on private stumpage fees. See page 173 of the White Paper where the authors state that
while usng private sumpage fees to set public sumpage feesis “theoreticdly vaid, it has been criticized
for many reasons” Thus, the FPBQ is arguing that, to the extent that its calls for reforms are
implemented, reforms that cover the forest as awhole, then it would be willing to accept asysem in
which al stumpage fees are set according to the method applied in the Crown’ s softwood forests.

The information from Quebec's private forest landowners, submitted to the GOQ outside the
course of this adminigrative review, provides detail concerning how Quebec's private forest landowners
believe that the GOQ' s administered sumpage system effectively determines the prices that can be
charged in the private forest. Moreover, in spite of the GOQ' s attempts to explain this evidence away,
the information from the private forest landowners clearly gpplies to the entire forest as it existed during
the POR and, therefore, is extremedy relevant to the Department’ s findingsin this proceeding.

Comment 33: Whether the Department Acted As An Impartial Fact Finder
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The GOQ clams that the manner in which the Department collected information concerning
whether the prices of private anding timber is effectively determined by the prices of standing timber in
the public forest was ingppropriate and, as aresult, the record is incomplete and inaccurate. The GOQ
clamsthisincomplete record led the Department to draw erroneous conclusions concerning the market
conditions that exist in Quebec's private forest.

In particular, the GOQ argues that verifiers from the Department failed to permit officias from
the MRN to explain their views concerning the petition, White Paper, and parliamentary tesimony. The
GOQ clamsthat refusa to spesk with GOQ officids on this matter was carried out in pite of the fact
that the Department’s April 12, 2004 verification outline requested that GOQ officias be prepared to
discuss these documents. The GOQ argues that if the Department had opted to spesk with the high-
ranking GOQ officids who were available during verification about the information submitted by the
FPBQ, it would have darified many of the issues raised in the documents.

The GOQ argues that a smilar process occurred during verification with respect to officids from
Quebec' sforest marketing boards. The GOQ charges that during their meetings with officias from
Quebec’ s forest marketing boards the verifiers chose not to ask questions thet related to whether the
prices of private standing timber were effectively determined by standing timber prices charged on
Crown lands.

Department’ s Position

The GOQ' s criticiam on this matter hinges on the contention that the verifiers precluded officias
from the MRN from offering their opinions on parliamentary testimony that the MRN did not submit and
on documents thet it did not write. Asthe evidence demondtrates, it was officids from the FPBQ who
attended the parliamentary hearing, the transcript of which was placed on the record of the review.
Further, it was the FPBQ, not the MRN, that submitted the White Paper and petition to Quebec’s
parliamentary body. However, as acknowledged by the GOQ, the head official of the FPBQ refused to
attend the verification.

The verifiers properly focused this portion of the verification on the collection of hearing
transcripts and documents of the FPBQ. Because FPBQ personnd, i.e., the personnd responsible for
the hearing transcript and other documents, were not available to discuss the contents of these
documents, it was not necessary to further discuss these with other GOQ officials. Subsequent to
verification, the Department quoted from these pieces of evidence and drew conclusions from them.
Nothing has prevented the GOQ from doing the same. Moreover, as evidenced by its voluminous case
brief, the GOQ has not been denied the right to comment on the information submitted by the FPBQ on
behaf of Quebec’s private forest landowners.

The GOQ's dams regarding the verifiers meetings with officias from the forest marketing
board is equaly without merit. The purpose of verificaion is to confirm and darify exigting record
evidence. Thisinvolves meeting with the relevant government and company officials who were involved
in preparing questionnaire responses and who may provide clarifications to the data and information
submitted to the record. In conducting this process, the Department has the ultimate discretion in
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deciding with whom to meet and which questionsit deems are necessary to clarify information on the
record.
On this basis, the Department rejects the GOQ' s unjustified accusations and stands firmly behind

the procedures followed by its verifiers during the verification of the GOQ.

3. Maritimes Sumpage Prices
a Didortion

Comment 34: Whether the Market Conditions for Private Standing Prices in New Brunswick and
Nova Scotia Are Distinct from Those in Quebec

Petitioners argue that private prices in the Maritime provinces cannot be used as a benchmark
because government created distortions make these prices not reflective of market conditions. See page
10 of the petitioners case brief. Petitioners assart that the law prohibits the use of pricesif it is
reasonable to conclude that prices are significantly distorted as aresult of government involvement in the
market. The standard required that the record demondtrate that Maritime private prices are free from
the influence of government timber sales and other policies as a prerequisite to being used asa
benchmark. Petitioners also comment that the Department’ s practice has been to regject prices when
reasonable to conclude there isa sgnificant distortion caused by government involvement. It is not
actualy required to prove a distortion exists, according to petitioners. Furthermore, according to
petitioners, the Department’ s established practice is not to use prices as a benchmark when those prices
are derived from amarket in which the government congtitutes a mgority of the supply or a substantial
portion of the market. Petitioners assert that when a government has 50 percent or more of the market
share, private prices are not useable. The petitioners argue that Maritime private prices are distorted
because record evidence shows that the provincid government is the mgjority supplier. Petitionersaso
rely on NAFTA and WTO pand decisons to support their arguments.

Petitioners argue that the Department can find that private prices from the Maritime provinces
are distorted absent an dlegation that Maritimes Crown stumpage prices are subsidized. Distorted prices
in one province are not areflection of whether the provincia government in another province collected
adequate remuneration for provincia stumpage.

Petitioners dso clam that the Department did not explain how pricesin New Brunswick could
be market determined if the Crown supplied the mgjority of the softwood saw timber.  Petitioners cite
numerous expert studies on the record as confirming that provincid government ssumpage programsin
the Maritime provinces distort the price of private timber. These experts assart, according to petitioners,
that administered stumpage prices necessarily affect non-administered stumpage prices.

Petitioners assert that private pricesin New Brunswick are distorted because the factors which
the Department used to determine that Quebec private prices are distorted are aso present in New
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Brunswick. Petitioners note that the Department found that 818 mills sourcing exclusvely from the
private forest in Quebec sourced 13.87 percent of the supply from the private forest while in New
Brunswick, petitioners argue that 3 purchasers sourcing exclusively accounted for one-tenth of one
percent of the private supply in New Brunswick. Petitioners aso point out that mills with accessto
Crown land in New Brunswick sourced almost 100 percent of the private forest compared to Quebec
where the Department found mills with access to Crown lands sourced 86.3 percent of the private
market. Petitioners argue that while the Department found that dua source mills in Quebec were not
dependent on the private market evidenced by less than 19.0 percent of thair total supply coming from
private lands, the record shows that dua source millsin New Brunswick were aso not dependent on
private woodlots as evidenced by duad source millsin New Brunswick sourcing 18.2 percent of their
total supply from private woodlots. See page 26 of the petitioners case brief.

Petitioners argue that like the Department’ s finding for Quebec, there is a“feedback effect” in
New Brunswick. Petitioners aso chalenge the Canadian parties claim that the feedback effect for New
Brunswick differs from the feedback effect for Quebec. Petitioners assert that the right conclusion to be
drawn isthat the record evidence shows that private prices affect Crown pricesin New Brunswick and
vice versa, by driving both Crown and private prices down.

The Maritime Lumber Bureau (MLB) rebuts petitioners argument that private prices from the
Maritimes can not be used because the Department’ s regul ations preclude any private price where
government involvement significantly digtorts the private price. See page 2 of the MLB’ srebuttd brief.
The MLB argues that the Department’ s regul ations contain no bright line 50 percent test categoricaly
excluding any private price where the government supplies more than 50 percent of the market exists.
The MLB digtinguishes the only case cited by the petitioners as employing the 50 percent test, Hot
Rolled Carbon Sted Hat Products from Thailand, 66 FR 50 410 (October 3, 2001) from this review,
by the fact that the Thai government controlled the entire in-country market and no other in-country
market existed.

The MLB contests the petitioners claim that private prices in the New Brunswick and Nova
Scotia are not market determined by offering support for its argument that the Maritime private timber
market is aregional market with numerous buyers and sdllers from within Canada and the United States.
Seeld. a 3. The MLB arguesthat the private sumpage market in the Maritimesisaregiond one
where afundamental characteristic is demand in New Brunswick exceeds the available supply and the
buyers in the New Brunswick market respond by importing 17 percent of supply from outside the
province. Seeld. a 4. Smilarly, the MLB argues that the sources of supply in the Maritime provinces
is as competitive among four types of suppliers. Seeld. a 5. In New Brunswick, the suppliersinclude
Crown, private industrial, private woodlot and imports and provide 37.5 percent, 21.6 percent, 23.9
percent, and 17 percent, respectively. The MLB further rebuts the petitioners clam stating that Crown
leaseholders are not as unified a market force as posited by the petitioners; Crown lands are divided
among 6 licensees and 77 sub-licensees who must look to private sources for amgority of their wood
requirements. The MLB aso refutes petitioners argument regarding Nova Scotia, sating that wood
from private sources congtitutes 90.9 percent of the supply, with 55.9 percent of Nova Scotia s total
harvest from private woodlots and 34.9 percent from the industrid freeholds and 9.25 from Crown
sources. When Nova Scotia and New Brunswick are treated as aregion, the MLB argues that
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petitioners argument is rebutted because Crown represents a mere 23 percent of the input used for
softwood lumber. The MLB aso contradicts the petitioners clam that private pricesin the Maritime
provinces are not market based because the MLB asserts there is record evidence that harvest volumes
in the Maritimes trend according to lumber prices.

The MLB further clams that the petitioners argument thet private pricesin the Maritime
provinces cannot be used because the government controls more than 50 percent of the supply is refuted
when look at the total control of Crown sources by the Maritime provincia governments, the provincia
governments of the Maritime provinces control 23 percent of the Crown supply. Seeld. a 7. The
MLB aso contradicts petitioners claim by reviewing the evidence cited by petitioners, which caculates
the supply from Crown lands as 42 percent of the total harvest.

The MLB argues that New Brunswick is not an isolated market but is a functioning competitive
component of aregiona market, as evidenced in the petitioners own evidence.

The MLB cites record evidence that private ssumpage prices have risen with demand, in contradiction
with petitioners evidence. The MLB further argues that Crown supply cannot sufficiently supply the
demand in New Brunswick which further emphasizes the importance of supply from private industria
freeholds, private woodlots and imports.

The MLB offersrebuttal to the Stoner Reports submitted by petitioners as support for their
theory that prices in the Maritime provinces are distorted by claiming that the Stoner Reports do not
apply to the Maritime provinces. The MLB notes that the Stoner Reports never actudly cite to any
evidence regarding market conditions in the Maritime provinces, and that
the basic theory underlying the Stoner Reports, the dominant firm mode has no relevance to the
Maritime provinces. The MLB offers evidentiary support why each of the factorslisted in the Stoner
Reports are not present in the Maritime provinces. Seeld. at 15.

The MLB rebuts the Lutz Report submitted by petitioners to show that private pricesin the
Maritime provinces were distorted , by pointing to the Canadian Forest Service Study Timber Markets
in New Brunswick and Nova Scotia and their Use in Assessing Stumpage Prices in Other Canadian
Provinces (CES Study) as being a more accurate representation of the market conditionsin the Maritime
provinces.

The MLB assarts that the petitioners argument that a headcount of mills sourcing from the
private forest exclusvely fails to provide accurate information on the importance of the private market in
the Maritime provinces, where the analys's should instead focus on the fact that private sources supply
75 percent of the total wood fiber in the Maritime provinces whereas in Quebec, private sources only
account for 15 percent of the total wood supply. Seeld. a 18. The MLB dso chalengesthe
statements by academics and woodlot owners offered by the petitioners as evidence of price distortion
as overdated, taken out of context and generally not representative of the 80,000 private woodlot
ownersin the Maritime provinces.

Findly, the GOQ clams tha the Department’ s finding that private sanding timber prices from
Quebec are unusesble as a benchmark is incons stent with its use of private prices from the Maritimes as
abenchmark. It asserts that the structure, composition, and operation of Quebec’ s private market are
superior to those in the Maritimes and points out that the Department found Quebec’s administered
stumpage system superior to New Brunswick’ sin Lumber 111. The GOQ aso arguesthat the
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sawmill/corporate concentration in the Maritimes benchmark is higher than that in Quebec and that
Quebec has alarger, more comptitive private supply than the Maritimes. The GOQ aso contends that,
in comparison to the Maritimes, Quebec has twice the amount of marketing boards, more buyers and
slers, and twice the mills sourcing exclusively from the private market, therefore making it more
competitive. Based on these factors, the GOQ argues that Quebec’ s private market is equdly, if not,
more competitive than the Maritimes. Consequently, it asserts that the Department should use Quebec's
private standing timber prices, not those from the Maritimes, as the benchmark.

Department’ s Position

Aswe recognized in the Preliminary Results 69 FR at 33213, the statute, the regulatory
hierarchy and the record facts inform the Department’ s adequacy of remuneration andyss. The
Preamble to the Regulations provides additiona guidance on the use of market-determined prices
semming from actud transactions within the country. See “Explanation of the Find Rules”
Countervailing Duties, Find Rule, 63 FR 65348, 65377 (November 25, 1998) (Find Rule Preamble).
As noted in the Preamble, prices from a government auction would be gppropriate where the
government sells a significant portion of the good or service through competitive bid procedures that are
open to everyone, that protect confidentiaity, and that are based solely on price. The Preamble
recognizes that the Department normally will not adjust such competitively-bid prices to account for
government digtortion because such distortion will normaly be minimal as long as the government
involvement in the market is not substantiad. See Find Rule Preamble, 63 FR at 65377.

The Preamble aso sates that “[w]hile we recognize that government involvement in the
marketplace may have some impact on the price of the good or service in that market, such distortion
will normaly be minima unless the government provider condtitutes a mgority, or in certain
circumgtances, a substantial portion of the market. Where it is reasonable to conclude that actua
transaction prices are significantly distorted as aresult of the government’ s involvement in the market, we
will resort to the next dternative in the hierarchy.” Seeld., 63 FR 65377-78.

This guidance in the Preamble reflects the fact that, when the government is the predominant
provider of agood or service thereisalikelihood that it can affect private prices for that good or
sarvice. Where the government effectively determines the private prices, a comparison of the
government price and the private prices cannot capture the full extent of the subsidy benefit. In sucha
case, therefore, the private prices cannot serve as an appropriate benchmark.

In this case, the Government of New Brunswick (GONB) owns 51 percent of the timber land in
New Brunswick. Despite petitioners assertions, this bare mgority market share aone does not provide
abasisto determine that private prices from New Brunswick are not useable as abenchmark. As
discussed below, the GONB does not have the same level of control over the domestic market for saw
timber that the Roya Thai Government had over the dectricity market in Hot Rolled Carbon Steel Flat
Products from Thailand, 66 FR 50,410 (Oct. 3, 2001) (HRC Sted from Thailand , nor the same impact
asthe role of Crown timber pricing in Quebec.

Contrary to petitioners clams, the New Brunswick timber market can aso be distinguished
from the Quebec timber market in that the GONB'’s involvement does not result in market dominance by
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tenure holding mills, asit doesin Quebec. Timber from Crown and federa lands in New Brunswick
accounted for 41.7 percent of the timber processed by sawmillsin New Brunswick during the POR.
See 2002 Timber Utilization Survey, submitted by petitioners on August 31, 2004, at Exhibit 46.
Timber from freeholds accounts for 20.8 percent, private lands represented by Marketing Boards
account for 19.4 percent and imports account for 17.6 percent of timber processed by sawmills. This
breskdown of the supply of timber demonstrates that the Crown is not the dominant supplier as
compared to Quebec where Crown accounts for 87 percent of the timber supplied to sawmiills.

For petitioners market distortion arguments to be tenable, several factors would need to be
present. Firdt, the facts would need to show that the Crown licensees receive timber at abelow market
or subsidized price. Given that the mgority of Crown timber is processed by the sub-licensees, the
licensees would be required to pass on the benefits of abelow market or subsidized price to the sub-
licensees. Facts would also be required to demondtrate that the sub-licensees could use their 55 percent
supply of the Crown, and their 44 percent of the private market, including imports, to dictate the prices
which private sdllers of logs and timber charge. Petitioners have presented no evidence to show thét the
factors outlined above exist. Further, there is no evidence to show that Crown supply is sufficient to
meset dl or amgority portion of the demand needs of the province, i.e. the essentid linkage which would
alow Crown pricesto effect pricesin the private market. Therefore thereis no evidence to judtify the
Department finding that the six Crown licensees or the sub-licensees dominate the New Brunswick
timber market to the extent that they can suppress private market prices.

Moreover, petitioners claim that the Department has a practice mandating that private prices
are unuseable when government involvement is greater than 50 percent isincorrect. In HRC Sted from
Thalland, the Department determined that private prices for eectricity were unuseable as a benchmark
because “RTG essentidly controls the domestic eectricity market.” The Department found that the
RTG provided 73 percent of the domestic dectricity supply, purchased dl the imports and mandated
what the private eectricity companiesin Thailand could charge for dectricity. See 66 FR at 50410.
Notably, the RTG was not only amgority provider of the eectricity but also was deemed to “essentidly
control the domedtic electricity market.” (emphasis added). The Department, therefore, not only
examines the portion of market share held by the government but aso considers the impact of that
market share and has discretion to determine if the level of government involvement significantly distorts
the private market.

Additiondly, there is no record evidence supporting petitioners claim that GONB assistance to
private woodlot owners for slviculture demongtrates that private prices in New Brunswick are distorted.
Petitioners comments do not provide any amount of assistance that has been provided to private
woodlot owners during the POR. Second, the evidence cited by petitioners does not provide any details
concerning the leved of the funding of slviculture. Nor do petitioners arguments demonstrate the impact
of government funded sviculture, .e. that absent government funding the private woodlot owners would
perform no siviculture activities. Petitioners comment dso fails to demondrate the quantitative or
qudlitative relationship between any financid assstance from the GONB and the price of wood from
private woodlots.

There is no information on the record to suggest that a feedback effect, amilar to the onein
Quebec, exigsin New Brunswick. As no dlegations of subsidy were made regarding the New
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Brunswick Crown stumpage program, the Department has not investigated that program. Additiondly,
as described above, the market incentives existing in Quebec which give rise to a distorting feed-back
effect are not present in New Brunswick.

Our determination is not premised on afinding that the Maritimesis aregiond market. Inthe
Priminary Results, the Department used private stumpage prices from New Brunswick and Nova
Scotia, because they represented prices for actual market transactionsin Canada. The Department’s
verification of these private prices confirmed the Department’ s decision to use these prices. Notably, no
other provinces from the Maritime region, i.e. Prince Edward Idand, Newfoundland and L abrador
submitted privete prices.

As shown above in the Department’ s consideration of claims comparing New Brunswick and
Quebec, private prices for sanding timber in New Brunswick are not effectively determined by standing
timber in the province s public forests. Asno smilar claims have been made regarding Nova Scotia, the
Department aso finds that private prices for sanding timber in Nova Scotia are not effectively
determined by standing timber prices in the province' s public forests. These determinations are
independent and do not require that the Department consider the Maritime provinces as a regiond
market.

Interested parties from both sides have submitted comments equating the timber market in the
Maritimes with that in Quebec, dbelt with different find conclusons. Asthe discussion aboveilludrates,
the Department finds when gpplying the same economic anadysis to both areas that the timber market in
the Maritimes is subgtantialy different from the timber market in Quebec.

For dl of the reasons cited above, the Department finds for these find results that the Maritimes
stumpage prices are market-determined prices. Moreover, as explained in Comment 38, we aso
continue to find that the species in the Maritimes are comparable to those in Alberta, Manitoba, Ontario,
Quebec, and Saskatchewan. Therefore, we have used the Maritimes prices as appropriate first tier
benchmark prices to measure the adequacy of remuneration for Crown provided timber in each of these
provinces.

b. Country vs. Province

Comment 35: Maritimes* In-country” Prices: Tier One of Benchmark Hierarchy

Petitioners argue that the Maritimes prices cannot qualify as atier-one benchmark. Specificdly,
petitioners cite to the portion of the statute which requires the Department to perform its “adequacy of
remuneration” determination “in relaion to prevailing market conditions for the good or service being
provided . . . in the country which is subject to the investigation or review.” 19 U.S.C. § 1677 (5)(E).
Petitioners state that according to 19 U.S.C. 81677(3), the CVD statute defines * country” to include
ether “aforeign country” or apolitica subdivison of acountry. Petitioners add that the definition of the
term “country” was added to the CVD satute as part of the Trade Agreements Act of 1979 and, in
enacting this definition, the Senate explained that “{ T} he administering authority will determine on the
basis of the facts of each case, what entity or entities will be considered the ‘ country’ for the purposes of
atitle VIl proceeding.” See S. Rep. No. 96-249, at 81, reprinted in 1979, U.S.C.C.A.N. 381, 467.
Petitioners state that the sumpage subsidy programs are administered by the respective provincia
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governments and only apply within the respective provinces, therefore, the benefit caculated by the
Department is performed by applying the benchmark to each of the individua provinces. Petitioners
argue that, for purposes of the CVD law, the “country” providing the subsidy isthe province. See pages
76-79 of petitioners case brief.

Canadian parties dso date that the Department has excluded parties from the countervailing
duty order, thereby not reviewing programsin the “country” of Canada. Therefore, Canadian parties
argue that the term “ country” must be interpreted as “a palitica subdivison,” i.e., a particular province,
because the decision to exclude provinces means that the provinces, instead of Canada, are the
“countries’ whose programs are subject to the review. In sum, Canadian parties assert that a
benchmark based upon stumpage prices from outsde a province congtitutes a benchmark beyond the
jurisdiction’s borders (a cross-border benchmark), irrespective of whether the sstumpage prices are from
the United States or from a different province. See page 31-33 of OFIA/OLMA’s case brief.

Petitioners agree in part with Canadian parties. Specificaly, petitioners agree that the Maritimes
do not represent tier one benchmarks, however, they disagree with Canadian parties conclusion that
the Department can use only benchmarks within each province. Rather, petitioners assert that the
Department could consider the possibility of usng Maritimes' timber price dataonly as atier two or
three benchmark and would have to reject them as unusesble, given data problems, price distortion and
an absence of representativeness.

Respondents argue that the Department has historicaly rejected cross-border benchmarks as
“abitrary and capricious,” emphasizing the * gppropriateness of remaining within the relevant
jurisdictions” See Certain Softwood Lumber Products from Canada, 48 FR 24159, 24168 (May 31,
1983); see dso, Certain Softwood Lumber Products from Canada, 57 FR 22507, 22507 (May 8,
1992). They further assert that the NAFTA binationd panel reaffirmed the Department’ s historic view
and rgected the use of U.S. benchmarks, and that the WTO Dispute Settlement Body aso declined to
uphold the Department’ s gpplication of cross-border benchmarks. See Certain Softwood L umber
Products from Canada, Decision of the Pandl, File No. USA-CDA-2002-1904-03 (August 13, 2003)
at 32-33. Thus, the Department should rely on data that specificaly relates to the prevailing market
conditions in each province.

Department’s Position

The gatute expressy provides that the Department determine the adequacy of remuneraion “in
relation to prevailing market conditions for the good . . . being provided. . . in the country which is
subject to the invedtigation or review.” See section 771(5)(E)(iv) of the Act, (emphasis added). Tier
one of the Department’ s regulation, 19 CFR 351.511(8)(2), provides that the Department “will normally
seek to measure the adequiacy of remuneration by comparing the government price to a market-
determined price for the good or service resulting from actua transactionsin the country in question”
(emphasis added). The statute as interpreted by the Department’ s regulations, thus, specificaly requires
that the Department first consider whether there are useable market-determined prices resulting from
actud transactionsin the country in question. Consstent with the statute and the regulations and as
explained in Comments 19 - 33 of this Decison Memorandum and in the Prdliminary Resullts, the
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Department has assessed the adequacy of remuneration for Quebec®, Ontario, Alberta, Manitobaand
Saskatchewan using market-determined stumpage prices from Nova Scotia and New Brunswick
(together, the “Maritimes’), i.e., using stumpage prices from provinces in Canada.

We disagree with the contention that, as a matter of law, the Maritimes are not part of the
country under investigation. The purpose of a countervailing duty investigetion is to determine whether
and to what extent the government of the exporting country has subsidized the production, sae or export
of the subject merchandise. The countervailing duty order under review is the order on certain softwood
lumber products from Canada. The purpose of this review, therefore, is to determine whether and to
what extent the government of the exporting country,_i.e., Canada, subsidized the production, sale or
export of the subject merchandise.

Theindusion of “palitica subdivison™ within the definition of the term “country” ensuresthat the
Department may investigate and review subsidies granted by sub-federa level government entities and
ensures that those governments qudify as interested parties under the satute. In other words, an
examination of subsdies granted by the government of the exporting country includes subsidies granted
by sub-federa governmentd authorities. The language in section 771(3) does not mean, as the parties
contend, that the term “province’ is interchangesble with the word “country” under the CVD law. The
fact that the statute permits the Department to examine sub-federa programs does not change the fact
that the“country,” i.e,, the “foreign country” that is subject to thisreview is Canada.

Moreover, as amatter of fact, the Maritime Provinces are part of the country under
investigation. The scope of this CVD order and, therefore, this review, is certain softwood lumber
products from Canada, not certain softwood lumber products from parts of Canada. The exclusion of
certain products from the Maritime Provinces from the scope of the CVD order does not mean that the
country under review is not Canada.

The Department initiated the underlying investigation of this proceeding on “certain softwood
lumber products from Canada.” See Natice of Initiation of Countervailing Duty Investigation: Certain
Softwood L umber Products from Canada, 66 FR 21332 (April 30, 2001).

The natice of initiation was subsequently amended to exempt from the scope of the investigation certain
lumber produced in the Maritime Provinces. This exemption was limited to lumber produced in the
Maritime Provinces from timber harvested in the Maritime Provinces. Amendment to the Notice of
Initiation of Countervailing Duty Investigation: Certain Softwood Lumber Products from Canada, 66 FR
40228 (August 2, 2001). The amendment to the scope of the investigation is set forth in the CVD order
and specificaly dates:

On July 27, 2001, we amended our Initiation Notice, to exempt certain softwood
lumber products from the Provinces of New Brunswick, Nova Scotia, Prince Edward
Idand, and Newfoundland. . . from thisinvestigation. This exemption does not apply to
softwood lumber products produced in the Maritime Provinces from Crown timber
harvested in any other Province.

4 As set forth above of this Decision M emorandum, we have revised our benchmark methodology for B.C.
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See Natice of Amended Find Affirmative Countervailing Duty Determination and Notice of
Countervailing Duty Order: Certain Softwood L umber Products From Canada, 67 FR 36070 (May 22,
2002), as amended, 67 FR 37775 (May 30, 2002) .

The exemption therefore does not gpply to al softwood lumber produced in the Maritime
Provinces. The fact remains, however, that Canadais the “country” subject to the order and this review.
Consequently, Maritimes' price data represents actud transactions in the country under review within the
meaning of tier one of the CVD Regulations. Because we have determined that Maritimes pricesare a
tier one benchmark, we do not need to reach the issue of whether they would be an appropriate
benchmark under tier two or three of the Department’ s regulations.

The petitioners comments concerning the distortion and representativeness of the
Maritimes benchmarks are addressed in Comments 34 and 37 of this Decison Memorandum.

Findly, with respect to parties WTO-specific arguments, we note U.S. law, asimplemented
through the URAA,, isfully consstent with our WTO obligations.

Comment 36: Quebec Province-Specific Rate

The GOQ arguesthat if the Department finds a countervailable subsdy, it should provide
Quebec with a province-specific rate. See pages 11-12 of the GOQ’s case brief. The GOQ's
argument in this regard tracks its argument that Quebec is the “country” under review. The GOQ
submits that for the same reason, i.e., the satutory definition of “country” includes “politica subdivison,”
a province-specific rate would be consstent with U.S. countervailing duty law and the SCM Agreement.
Moreover, the GOQ submits that the Department has the authority to calculate such arate and that such
an approach has been determined to be consistent with the purpose of U.S. and international
countervailing duty law. Citing In the Matter of Certain Softwood Lumber Products from Canada,
Pand No. U.S.A.-92-1904-02, United States-Canada Free Trade Agreement Binational Panel Review,
(May 6, 1993) (Lumber 11l FTA Pandl). Additionaly, the GOQ contends such a province-specific
gpproach would be consstent with the law because the law prohibits the imposition of countervailing
duties that do not offset actua benefits received.

Petitioners argue that the FTA panel in Lumber 111 affirmed the Department’ s use of asingle
country-wide rate. See Lumber 111 FTA Panel at 139. Thus, petitioners argue that the Department
should maintain its calculation of asingle country-wide CVD rate for this review.

Department’ s Position

Because of the large number of Canadian producers and exporters of the subject merchandise,
thisreview is being conducted under section 777A(e)(2)(B) of the Act, which permits the Department to
“determine a single country-wide subsidy rate to be applied to al exporters and producers.” The
country subject to the order is Canada. Congstent with the statute, the Department has calculated a
single Canada-wide subsidy rate.
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Moreover, the GOQ' s arguments to the contrary notwithstanding, a single country-wide rate
does not impose duties in excess of the subsidy found to exist. The methodology used by the
Department is based on evidence establishing the total subsidies to the production of softwood lumber in
Canada. The country-wide subsidy rate is based on an aloceation of the total subsidies. Allocating the
total subsidies found to exist across the provinces does not overdtate the subsidies to the production of
softwood lumber in Canada. The Department’ s country-wide rate calculation therefore does not result
in the imposition of excess duties.

C. Non-representetive

Comment 37: Use of AGFOR Reports of Maritimes Stumpage Prices

Petitioners argue that private prices reported by the Maritimes are not useable as a benchmark
because these prices do not represent prices for the POR, citing issues with the Department’ s use of
STATCAN's Atlantic Region lumber price index (STATCAN index) in the Prdiminary Results and the
methodology used by AGFOR in reporting pricing data. Based on a survey conducted by Athol
Forestry Cooperative (Athol survey), an organization of 230 private woodlot owners in Nova Scotia,
petitioners assart that the STATCAN index did not track timber price movements between the five-
month AGFOR survey period and the POR. See pages 5-7 of petitioners case brief. Petitioners state
that the Atlantic Canada prices reflect the experience of al of the Maritime provinces, but do not reflect
the prices for the lower grades of lumber that are produced in Nova Scotia. Therefore, petitioners argue
that it is unreasonable to rely on the STATCAN index to create POR private prices for Nova Scotia

Petitioners dso claim that the data from the AGFOR reports for New Brunswick and Nova
Scotia are inaccurate and they chalenge the veracity of the AGFOR data and methodology. The
petitioners specificaly question why log prices in Nova Scotia decreased between the data reported and
the indexed data which the Department used in its Prdliminary Results cal culations, when the petitioners
clam their evidence shows the price should have increased. In one claim, the petitioners assert that
New Brunswick private prices cannot be used because a conversion factor data error was discovered
during verification. In another instance, the petitioners claim that a price reported in percentage of total
sdesis not representative of an actud sales transaction and, therefore, is unusable. The petitioners aso
guestion the data reporting studwood at a higher price in some Marketing Board regions than the price
of sawlogsin New Brunswick. Seeld. at 6-7.

In regard to the Nova Scotia report, the petitioners argue that these prices are unusable as a
result of flawsin AGFOR's methodology. Petitioners assart that AGFOR's pro-ration of total harvest
volumes on a product-specific bassis unsupported by any factua information and bears no relaion to
market conditionsin Nova Scotia. See ld. Because of these flawsin the AGFOR data and
methodology for both the New Brunswick and Nova Scotia reports, the petitioners argue that the
AGFOR reports are not representative of private prices in the Maritime provinces for the POR and,
therefore, are unusable. Seeld. at 249.

OF A and OFMA argue that the Department cannot use the AGFOR Reports for New
Brunswick and Nova Scotia as a matter of law because they alege that these reports do not contain
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data from actud transactions reflecting prevailing market conditions. See pages 46-48 of
OFIA/OLMA’s case brief. The OFIA/OLMA repesats severa arguments made by petitioners and
further is critica of AGFOR’s weight averaging methodology and reporting of stumpage priceson a
percentage of mill delivered log price basis. In addition, the OFIA/OLMA asserts that the Department
did not review the accuracy of the mill prices published by grades by the marketing boards or the grades
used to catagorize softwood lumber. See page 5 of OFIA/OLMA'’s case brief.

Counsd for the MLB rebuts petitioners chalenge to the data collected and the methodol ogy
used for the New Brunswick AGFOR Report. In support, the MLB outlines the methodol ogy used by
AGFOR that describes the process by which the Department verified the data, and asserts that the New
Brunswick AGFOR Report was not prepared in preparation for this review but rather asameansto
provide the GONB an update of private pricesfor interna use. See page 21 of MLB’srebuttd brief.
The MLB chdlenges the petitioners criticism of the Department’ s decision to index prices collected for
Nova Scotiato reflect POR data. The MLB states that the petitioners proposed index method isaless
accurate method than that used by the Department. Seeld. at 22. Moreover, the MLB counters
petitioners argument that the data and methodology employed by AGFOR for the Nova Scotia Report
make the report unusable. Specificdly, the MLB dates this argument is without merit, given that the
petitioners own consultant, Athol, used a smilar methodology and means for data collection in the
survey it submitted on the record. The MLB further rebuts petitioners claim that the Department
incorrectly equaly weighted studwood and sawlogs prices by asserting that areview of the Nova Scotia
Registry of Buyers and the Random Lengths Big Book supports the Department’ sreasoning. See Id. at
23.

Department’ s Position

The AGFOR data used by the Department were collected in the ordinary course of business
and the prices were verified subsequent to the issuance of the Preliminary Results. Although it was
necessary to index the data from the Nova Scotia report to make it contemporaneous with the POR, the
Department used an index reported by STATCAN, which isaso utilized by AGFOR in indexing certain
datainitsreport. See Appendix A, at page B-3 of the AGFOR report entitled “Review and
Recommendations of the Vauation, Allocation and Sale of Crown Timber Resourcesin Nova Scotid’
contained in the June 17, 2004, Memorandum to the File concerning Pages Missng from the Calculaion
Memoranda. Although petitioners argue that the Athol survey shows a different price trend regarding
Nova Scotia timber pricesin the five-month period between the AGFOR report and the POR, the
Department is unable to corroborate the Athol survey results. The STATCAN index, however, isa
reliable source consgtent with AGFOR’s own practice of indexing. Therefore, we find no reason to
doubt the accuracy of the STATCAN index used by the Department to make the AGFOR data
contemporaneous with the POR.

The Department, when it verified the Maritimes data, found only asingle error for asingle entry
in the New Brunswick price data. See the October 1, 2004, Memorandum to Meissa G. Skinner,
Director, from Maura Jeffords, Case Andy<t, concerning Verification of the Questionnaire Responses
Submitted by Governments of New Brunswick and Nova Scotia and AGFOR Reports Submitted in
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Reference to Private Pricesin New Brunswick and Nova Scotia (Maritimes Verification Report) at 7.
The conversion factor error was not systemic and the Department is able to correct this calculation;
therefore, the error does not warrant the rgection of the entire AGFOR report.

As explained in the Maritimes verification report, AGFOR’ s survey interviewees reported
certain prices on a*“ percent mill” bas's because the landowner’ s arrangement indicated that their
stumpage price was a certain percentage of the price determined at the mill. In these instances, AGFOR
used mill prices by grade, as published by the marketing boards and Table 2.1 of the New Brunswick
report, to determinethe price. Seeld. a 8. Therefore, the “percent mill” prices reflect the actua
business practice of the landowners and the prices at which they sal their trees in the open market.
Thus, the mere fact that landowners opt to sdll their standing timber on a* percent mill” basis does mean
that their prices are not market prices as petitioners contend.

In regard to AGFOR' s derivation of aweighted-average ssumpage price, the Maritimes
Verification Report explains the methodology, sating thet:

for each product code, AGFOR mulltiplied the unit value by its corresponding estimated volume
to arrive a atotal vaue for each region. For example, in Centra Nova Scotia, for product one,
they multiplied 11.55 C$/m?® by 134,063 m?®. They then caculated a province wide total vaue
for each product code ($14,931,411 for the Centrd region) and divided that amount by the
product code's corresponding estimated province-wide volume (1,503,933 n¥) to arrive at the
weighted-average stumpage price for that particular product (9.93 CH/n).

See|ld. a 14-15. Thismethodology is used by AGFOR in the ordinary course of its reporting of
stumpage data to the Government of Nova Scotia (GONS). Asaresult of the fact that the GONS does
not collect harvest volume data by species, AGFOR used a methodology which alowed it to dlocate
the species prices to the corresponding species volumes. The Department examined the accuracy of this
alocation and finds AGFOR' s dl ocation methodol ogy to be a reasonable approach.

For these reasons, the Department has determined thet it is reasonable to accept AGFOR's
methodology for reporting the New Brunswick and Nova Scotia sStumpage prices.

Comment 38: Maritimes Do Not Reflect Prevailing Market Conditions

Petitioners and respondents both argue there are irreconcilable factua differences between the
market conditions in the Maritimes and other provinces and, therefore, the Maritimes' prices are an
ingppropriate benchmark. The parties argue that the geographical, ecological, and species variations
across Canadian provinces demondrate that the same forest and market conditions for ssumpage cannot
be found in any two provincesin Canada. Additiondly, natura phenomena (e.g., mountain ranges) and
differing ecosystems (e.q., climate) greetly affect the qudity, Sze and vaue of timber and species
composition as one moves east to west and, therefore, an east-west comparison of timber is
problematic. They add that the Department acknowledges this fact by gpplying different adjustmentsto
the Maritimes benchmark for each province under review.



- 103 -

Petitioners specificaly argue that the Department is legaly forbidden to use Maritimes
sawtimber prices for benchmark purposes, stating the statute and regulations establish that benchmark
goods and markets must be representative to make prices for these goods “useable.”  If such benchmark
goods and markets are not representative, then they do not facilitate the statutorily required inquiry into
adequate remuneration vis-a-vis relevant market conditions in the subject country. Citing to section
351.511(a)(2)(i) of the CVD regulations, petitioners assert that the Department will use only prices for
the same good that the government, under review, is providing; though, the Department will consider
product smilarity and use prices for smilar products that are comparable. However, petitioners assert
that certain differencesin the physica environment of the Maritimes result in low-quality timber, which is
not comparable to timber found in the other provinces. See page 57 of petitioners case brief. They
discuss that the timber harvested in the Maritimesis generaly lower-quality second, third, and fourth
generation growth. The quicker growth and maturity cycles of the Maritimes have resulted in alarge
concentration of immeature trees which are harvested before reaching full vaue and which are rdatively
less dense and wesaker than trees of other provincid forests.

Respondents also argue that a comparison of the Maritimes forest to other forestsis not
possible, but for different reasons. The GOO, GOM and GOS discuss that Manitoba s and
Saskatchewan's Crown forests are boredl forests, while al of Nova Scotid s forest and the vast mgjority
of New Brunswick’sforest are acadian forest. They claim that the acadian forests have a wetter and
milder climate and longer growing season than the borea forests and, as such, the growing conditionsin
Manitoba and Saskatchewan are sgnificantly harsher than the Maritimes, affecting the size and qudity of
their commercid forests. See page 6 of GOM’sand GOS' case briefs. Because the Maritimes, the
GOM and GOS claim, enjoy better growing conditions, larger trees are harvested from their forests.
Seeld. The GOA aso discussesthat Albertal sforest, unlike the Maritimes forest, suffers from low
precipitation, cold northern climates, short growing season, minima road construction, and poor
proximity to the mills, dl of which resultsin poorer qudity, smaler diameter, and lower vaue Alberta
trees. See page 5 of the GOA'’s case brief.

Further, both petitioners and respondents argue that there is an extreme difference in species
composition between private timber in the Maritimes and public timber in Western Canada. For
example, in New Brunswick, the dominant softwood species are spruce and basam fir, with minuscule
amounts of jack pine; however, jack pineisthe dominant species in Saskatchewan and balsam fir
represents only 2.3 percent of the harvest. Also, much of the timber harvested in the Maritimesis
comprised of species (e.q., white pine) that do not exist or are rare, poor quality, or inaccessble to
harvest in Alberta

Department’ s Position

The dtatute requires that the adequacy of remuneration for the good being provided “shall be
determined in relation to prevalling market conditions” which includes “ price, qudity, availahility,
marketability, trangportation, and other conditions of sdle.” See section 771(5)(E)(iv) of the Act.
Section 351.511(a)(2)(i) of the regulations further instructs the Department, when measuring the
adequacy of remuneration, to consder product smilarity and other factors affecting comparability
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between a government price and a market-determined benchmark price.  Contrary to the arguments
made by both petitioners and respondents, evidence on the record demonstrates that, with the exception
of B.C., the forest and market conditions of the Maritimes are in fact comparable to those of the
provinces whose stumpage programs are under review. Therefore, for the reasons explained below
(and as previoudy et forth in the Priminary Results), we continue to find thet the Maritimes stumpage
prices are market-determined  benchmarks that reflect prevailing market conditionsin Alberta,
Manitoba, Ontario, Quebec and Saskatchewan.

The Maritimes benchmark conssts of prices for the eastern SPF species group, which includes
jack pine, basam fir, black and white spruce>® We have grouped these timber species together for
benchmark purposes because the various species share Smilar characterigtics. For example, these
gpecies are Ufficiently smilar in physica characterigtics to be commercidly interchangeable in lumber
applications and are priced smilarly by some provinces. The species of “eastern SPF’ isawiddy
recognized group, which numerous publications and reports andyze and refer to collectively.

Eastern SPF is dso an ubiquitous species group, which growsin the forests of dl of the
provinces whose stumpage programs are under review, with the exception of B.C. Eastern SPF
congtitutes amost the entire harvest (between 95 and 100 percent) in Alberta, Manitoba, Ontario, and
Quebec.®® Though eastern SPF is somewhat less predominant in the Maritimes, this species group
accounts for between 44 and 94 percent of the provinces harvest.

Petitioners and respondents adso argue that because the Maritimesisin adifferent forest region,
i.e., the acadian forest, than the other provinces, i.e., the boreal forest, the trees are not comparable.
While we agree in principa that the type of forest can affect the comparability of
species and compoasition (i.e., Sze and qudity) of trees grown therein, we, nonethdess, find that the
record of thisreview shows the smilarity of the two forests. The species maps for eastern SPF
demondtrate the species group’ s range of growth gretching from the Maritimes to Alberta. Additiondly,
the record indicates that eastern SPF trees are comparable across their entire growing range as
demondtrated by tree diameter, which is one of the most important characteristicsin terms of lumber use.
The record indicates comparable diameters among eastern SPF trees grown from the Maritimes to
Alberta. At the easternmost portion of their range, eastern SPF' s average diameter at breast height
(DBH) in New Brunswick is 7.78 inches, at the westernmost portion of their range in Alberta, the DBH
IS 8.00 inches, and in Quebec, which accounts for the largest overal harvest, the DBH is7.91. We dso
note that to the extent other adjustments are necessary to reflect prevailing market conditions, those
adjusments are reflected in our analys's (see Comment 39).

For these reasons, we continue to find that the forest and market conditions of the Maritimes are
comparable to those conditions of the provinces whose stumpage programs are under review and,
therefore, the Maritimes' stumpage prices are market-determined benchmarks that reflect prevailing
market conditions in Alberta, Manitoba, Ontario, Quebec, and Saskatchewan.

50 As described in Comment 40, for Quebec, we have added market-determined benchmark prices for larch
to our Maritimes SPF benchmark, because this speciesisincluded in the SPF species group in Quebec.

51 Eastern SPF accounts for 71 percent of Saskatchewan’s harvest.
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d. Adjusments
Comment 39 : Benchmark Adjustments

In generd, the Canadian parties argue that, if the Department erroneoudy persstsin usng
benchmark prices from the Maritimes, it must make adjustments to account for differencesin prevailing
market conditions in each of the provinces. At a minimum, the parties argue, the Department must
correct the fundamenta adjustment errorsin its Preliminary Results by accurately quantifying and
adjugting for the differences between the provincid markets and the private Maritimes market in order to
effectuate a more accurate “ apples to gpples’ comparison. To properly assess the adequacy of
remuneration, the Department should have granted any adjustment evidencing a supply cost difference
between Crown stumpage and the benchmark. The specific arguments concerning the adjustments are
discussed in further detail below.

Department’ s Position

Snceissuing the Prdiminary Reaults, the Department has verified and obtained additiona
information concerning the Maritimes pricing data. In light of this new information and the comments
received from the parties, we have reconsidered the cost adjustments we made in the Preliminary
Reaults. The refined gpproach we have adopted further facilitates the comparison of market-determined
stumpage prices in the Maritimes with the Crown-administered stumpage prices in the subject provinces
to assess the adequacy of remuneration for Crown-provided timber.

In determining which cost adjustments to make, we have focused on those on cogts that are
assumed under the timber contract (e.g., the Crown tenure agreement) and those costs that are
necessary to access the standing timber for harvesting, but that may differ substantialy depending on the
location of the timber. Where such costs are incurred by harvestersin either the Maritimes or the
subject provinces, we have included them in our benefit calculations. We have not, however, made
adjustments for costs which may be necessary to access the stlanding timber for harvesting, but that do
not subgtantialy differ depending on location of the timber, e.g., cogts for tertiary road construction and
harvesting. Pogt-harvest activities such as scaling and ddlivering logs to mills or markets are dso not
included, because they are not necessary to access the standing timber for harvesting.

The pricing datafor New Brunswick and Nova Scotia (together, the Maritimes) reflect the
prices paid by harvesters for standing timber and include the value of the timber being purchased in
addition to any landowner cods. At verification, we learned that Maritimes harvesters must also incur
additiona costs that must be paid in order to be able to acquire the timber. Specificaly, harvestersin
New Brunswick are required to pay slviculture fees as well as adminidrative fees to the marketing
board operating within the region. In Nova Scotia, in order to be able to acquire the tree, the registered
buyer must either pay for or perform in-kind activities equa to CN$3.00 for every cubic meter of
private wood harvested. See Maritimes Verification Report & 9 and 17. In addition, we learned that
New Brunswick and Nova Scotia both have existing networks of permanent roads by which harvesters
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can access timber.>? Seeld. Therefore, harvesters did not have to build or maintain primary and
secondary roads to access a harvesting area. Also, at verification, we learned that in New Brunswick
and Nova Scotia, the provincid governments are responsible for providing the province-wide fire
fighting infrastructure and that the provincia governments do not impose fire fighting/prevention fees on
landowners or harvesters® Seeld. a 10 and 17. Harvestersin the Maritimes are also not required to
incur any landowner-related costs. See, e.g, 1d. at 8 and 15. The only costs Maritimes harvesters must
incur to purchase and access timber for harvesting are thus the cost of the timber itself aswell asthe fees
that are described above. Therefore, we have added these costs to the Maritimes benchmark prices
when comparing these prices to the Crown-adjusted pricesin the subject provinces.

Crown tenure holders are charged an administered fee for the timber they harvest. 1n addition,
the tenure holders assume additiona costs under the terms of tenure, and incur costs to access the
timber for harvesting . The cogts that are assumed under the tenure in the subject provinces include
dlviculture activities, forestry fund payments, fire and insect protection, and forest planning/tenure
adminigration fees. The necessary costs associated with accessing the timber for harvesting in the
subject provinces differ depending on the market conditionsin those regions. These include road
congtruction and maintenance costs and, for example in the case of Quebec, cost for logging camps. As
explained above, we have not made adjustments for costs that harvesters incur once they reach the
harvest area (i.e., tertiary or haulage roads and harvesting costs) because such costs are not dependent
on the location of a given tree stand relative to existing road networks or population centers.

Pursuant to this methodology, for purposes of these find results, we have added the following
costs to the sumpage price of the Maritimes:

New Brunswick - (1) Forest Management Levy Paid to the Marketing Boards (2)
Adminidration Levy Paid to the Marketing Boards >*

Nova Scotia - (2) Silviculture Fees
We have added the following costs to the stumpage prices of the subject provinces:

Alberta - (1) Cogsfor Primary and Secondary Roads (e.g., Permanent Road
Costsin Road Classes 1 Through 4), (2) Basic Reforestation, (3) Forest
Management Planning, (4) Holding and Protection, (5) Environmenta

52 The existing road network also eliminates the need for logging camps in the Maritimes.

53 The GONB requires harvesters to have certain types of equipment on site (eg., a back tank full of 18
litres minimum of water) and to combat the fire until the government arrives. See page 10 of the Maritimes
Verification Report. However, these are requirements imposed on the landowner and would be factored in the
landowner’ s costs which are included in the price offered to the harvester for the standing timber.

% The Forest M anagement Levies are used to fund silviculture and other forest management activities on
private lands. Administration levies are used to fund the management of the Marketing Boards and to assist private
landowners with developing administrative plans for their woodlots. For a specific list of what these levies fund, see
GONB Verification Exhibit 6.
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Protection (6) Inventory (7) Reforestation Levy (8) Fire, Insect, and
Disesse Protection

Saskatchewan - (1) Forest Management Fee, (2) Processing Facilities License Feg, (3)
FPP Application Fee, (4) Forest Management Activities, and (5) Costs
for Permanent Roads (e.q., Primary and Secondary Roads)

Manitoba - (1) Forest Renewal Charge, (2) FML Silviculture, (3) Codsfor
Permanent Roads (e.g., Primary and Secondary Roads), (4) Forest
Inventory, (5) Forest Management Planning, (6) Environmenta
Protection

Ontario - (1) Forest Management Planning, (2) Construction and Maintenance of
Primary and Secondary Roads, (3) Fire Protection

Quebec - (2) Forest Fund, (2) Administrative Forest Planning, (3) Non-Credited
Silviculture, (4) Condruction and Maintenance of Primary and
Secondary Roads, (5) Fire and Insect Protection, (6) Logging Camps,
(7) Silviculturd Credits for Non-Mandatory Activities (Negetive
Adjustment)

Adjustment Comments Raised by Interested Parties

Adjusgments for British Columbia

The GOBC points out that in the Find Determination the Department adjusted for certain costs.
However, they argue that in the Prdiminary Results, the Department neglected to adjust for these same
cogis that tenure holdersin B.C. incurred, but were not borne by harvestersin the Maritimes. The
GOBC contendsthat if the Department reverts to an impermissible cross-border benchmark, pursuant
to Section 771(5)(E) of the Act, it must account for the “prevailing market conditions’ in B.C., which
differ substantialy from prevailing market conditionsin the U.S. Pacific Northwest (PNW). As such, the
GBC argues that the Department should make adjustments for the following cogsin itsfina results: (1)
primary and secondary road construction and maintenance, (2) remote logging camps, (3) helicopter
logging, and (4) fire and pest management expenses.

Petitioners counter that the Department should make no adjustments for secondary road building
and fire and pest management. Regarding remote logging camps, petitioners assert that the Department
should adjust only for cogts actudly associated with accommodating workers at remote locations, and
not for activities such as storing equipment that must be performed in any logging operation.

Department’s Position
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For these find resultsfor B.C., we used U.S. logs as a benchmark and deducted al harvesting
costsincurred in B.C., which included costs associated with acquiring Crown timber.  See discussion
above. Therefore, the question of any appropriate adjustments between private sumpage pricesin the
Maritimes and Crown stumpage chargesin B.C. isirrelevant.

Adjusments for Alberta

The GOA argues that the Department’s Prdiminary Results did not include credit for dl thein-
kind services provided to Alberta tenure holders or adjust for other technical issues. In the Prdliminary
Results, the Department granted adjustments for road construction and maintenance costs, basic
reforestation, forest management planning, holding and protection, environmenta protection, inventory,
and reforestation levies. The GOA argues that the Department should aso adjust for costs for fighting
fire, insects and disease, scaling, land use adminigtration, costs for coordinating overlapping tenures,
secondary road congtruction, and adjust any comparison for differing scaling rules.

Petitioners argue that no adjustment should be made for Albertatenure holder’ sfire, insect and
disease protection costs, secondary roads, and that an adjustment for scaling is unnecessary. Petitioners
rebut GOA’ s suggested adjustments for land use administration and overlapping tenures and argue that
any costs would be offset in amarket by corresponding cost savings.

Department’ s Position

Pursuant to the methodology stated above, the Department is granting the following adjustments
for these find results: road congtruction and maintenance costs (primary and secondary roads in Road
Classes 1 through 4 permanent), basic reforestation, forest management planning, holding and
protection, environmental protection, inventory, reforestation levies, and fire, insect, and disease
protection.

Adjustments for Quebec

The GOQ argues that the Department must adjust Quebec stumpage prices to account for
differences between Quebec and the Maritimes ssumpage prices. The GOQ clams that the
Department must adjust for primary and secondary road construction and maintenance cods, fire
protection, insect disease and protection, logging camps, transport to mill and transport to market. The
GOQ aso argues that the Department must adjust the price paid by Quebec’ s tenure holdersfor tree
stand-to-mill and mill-to-market transportation costs.

Department’ s Position
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In accordance with our methodology for granting adjustments as specified above, we granted
adjustments for primary and secondary road construction and maintenance costs, fire protection, insect
disease and protection, and logging camps. In regard to Quebec’ s claimed adjustment for tree
gtand-to-mill and mill-to-market transportation costs, record evidence clearly indicates that the
Maritimes pricing data reflect the price received by landowners from harvesters and do not reflect a
delivered mill price or addivered lumber price. See Maritimes Verification Report at 7 and the
AGFOR Report a 22. Therefore, we are not adding such costs to the government stumpage pricein
Quebec because they constitute costs that are incurred past the point of harvest and, thus, are costs that
are not reflected in the Maritimes' price used in the Department’ s benefit calculation.

Adjustments for Manitoba

The GOM argues that, in the Prdiminary Results, the Department did not take into account
differencesin utilization standards, scaling rules, climate and growing conditions, and size differences
between logs harvested in public forests and those harvested in the Maritimes. The GOM aso argues
that the Department must adjust for differencesin log-haul distances and distances from mill to market.
Finaly, the GOM argues that the Department must adjust for prevailing market conditions in Manitoba
by adjusting for road construction cogts, forest inventory cogts, forest management planning,
environmental, and full road costs. See pages 5-10 and 12-14 of the GOM’s case brief.

Petitioners argue that no adjustments are warranted for forest management costs, because all
harvesters must devote time and resources to long-range and short-term planning strategies. Further,
argue the petitioners, the remaining forestry administration costs advanced by the GOM, including
environmenta cogts, are analogous to costs of government relations or compliance with forestry and
other regulations that other loggersincur. See page 20 of petitioners rebuttal brief.

Department’ s Position

Pursuant to the methodology described above, we adjusted for certain cogts incurred in
Manitoba. In the Prdiminary Reaults, the Department adjusted for FML slviculture and primary road
costs. For thesefind results, we have aso adjusted for secondary road costs, forest inventory, forest
management and planning, environmental protection, and fire protection cods.

Adjustments for Saskatchewan

The GOS argues that, in the Preliminary Results, the Department did not take into account
differencesin utilization standards, scaling rules, climate and growing conditions, and size differences
between logs harvested in public forests and those harvested in the Maritimes. The GOS aso argues
that the Department must adjust for differencesin log-haul distances and distances from mill to market as
well as adjugting for al management planning and road cogts. In addition, the GOS argues thet the
Department created a species-pecific comparison that does not represent the prevailing market
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conditions in Saskatchewan because its Crown timber dues for softwood sawlogs do not vary by
Species.

Petitioners argue that no adjustments are warranted for forest management costs, because all
harvesters must devote time and resources to long-range and short-term planning Strategies. See page
29 of the petitioners' rebuttd brief.

Department’ s Position

Pursuant to the methodology described above, we adjusted for certain costs incurred in
Saskatchewan. In the Prdliminary Reaults, the Department adjusted for aforest management fee,
processing facilities license fee, FPP gpplication fee, regiona forestry costs, and primary road cogs.
For thefina results, we have aso adjusted for secondary road costs and forest management activities,
including insect and disease control and fire protection.

Adjusments to Ontario

The GOO argues that “any attempt to compare stumpage prices between Ontario and the
Maritimes must take into account and adjust for al of the differences between the two markets.”
Specificaly, the GOO argues that the Department must properly account for differencesin road costs,
forest management costs, forest protection costs, and "mill-to-market” costs. The GOO requests an
adjustment for road construction, maintenance, and overhead. The GOO argues the Department should
grant an adjustment for cogts associated with compiling and implementing forest management plans, First
Nations consultations, and an alocation for overhead expenses. The GOO aso argues that Department
should grant an for the costs of protecting Crown forests from fire, disease, and insects.

The GOO asserts that the Department should account for differences between the size of
Ontario timber and Maritimes timber, arguing that Ontario saw timber is smdler than Maritimes saw
timber. The GOO argues that record evidence demongtrates that softwood millsin Ontario are generaly
further from potentid U.S. and domestic markets than softwood millsin the Maritimes and the additiona
hauling costs reduce the vaue of Ontario timber relative to Maritime timber. The GOO did nat,
however, provide afigure for how much of a"mill-to-market” adjustment should be made.

Petitioners argue that Maritimes timber is not comparable to subject timber and, therefore,
Maritimes' prices are unuseable for benchmark purposes.

Department's Position

Pursuant to our adjustment criteria, we are granting a road adjustment for the costs of primary
and secondary congtruction and maintenance and a corresponding alocation for overhead. We did not
make any adjustment for costs associated with tertiary roads. We have made adjustments for forest
management cogts, First Nations relations, and forest protection.
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We determine that the saw timber in Ontario and the Maritimes are comparable and, therefore,
determine that no size adjustment is warranted. In addition, we did not make an adjustment for
differences in *“mill-to-market” distances.

e Cdculaion of Maritimes Prices

Comment 40: Errors Using Maritimes Benchmark

The Canadian parties argue that, should the Department continue to use Maritimes' prices
as the benchmark, then certain corrections must be made for the find results. In particular, the GOQ
disagrees with the Department’ s preliminary decison to use the Maritimes sumpage vaue for white
pine as a benchmark for Quebec's red pine stumpage. The GOQ claimsthat only white, red, and jack
pines are harvested in the Maritimes and because jack pineisincluded in the Maritimes SPF category
and white pineis reported separately, the “pine’ category in Table 3.1 of the AGFOR Report for New
Brunswick must exclusively contain red pine. Therefore, for the find results, the Department must
compare Quebec’s red pine prices to the Maritimes' pine category.

The GOQ adso argues that the Department did not accurately compare the Maritimes
benchmark to Quebec stumpage, claiming that the benchmark for SPF was compared to Spruce-Pine-
Fir- Larch (SPFL) in Quebec. The GOQ asserts that a price for larch must be included in the
Maritimes benchmark when comparing it to Quebec’'s SPFL.

Other Canadian parties argue that the AGFOR Report for New Brunswick contained an
overgtated value for SPF sawlogs for the Carleton-Victoria Marketing Board and, therefore, for the final
results, the New Brunswick average value for SPF sawlogs needs to be recal culated.

Department’ s Position

Thereis no basis to determine, as the GOQ asserts, that the “pine’ pricein Table 3.1 of the
New Brunswick AGFOR Report must be ared pine price. The fact that the table separately listed
white pine, red pine, spruce, fir, jack pine (SPF), cedar, larch and hemlock as softwood logs, does not
mean that “pine’ listed under softwood tree length must be “red pine.” Rather, because red and white
pine are listed separatdly in the logs category, the pine listed in tree length must be something other than
ether red or white pine. Therefore, we have continued to not use that price to calculate a benchmark
for either red or white pine.

With respect to the GOQ' s request that larch be included in the Maritimes benchmark to
account for Quebec's SPF categorization including larch, we agree. Therefore, to measure the
adequacy of remuneration of Quebec's SPFL, we have caculated a Maritimes SPFL benchmark.
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Further, the Department agrees with the Canadian parties that the corrected value for SPF
sawlogs from the Carlton - Victoria Marketing Board in New Brunswick, as discovered at verification
should be used. The Department’ s benchmark cal culations reflect this change.

f. Miniserid Errors

Comment 41: Errors Concerning Quebec’s Forestry Fund Adjustment and Non-credited
Slviculture Costs

Respondents claim that in caculating an adjustment for fees charged to public tenureholders
under Quebec’s Forestry Fund, the Department calculated a cubic meter per dollar rate, instead of
caculating adollar per cubic meter rate. See the June 2, 2004, Memorandum to the File from Brian
Ledgerwood, Case Andyst, concerning Caculations for the Province of Quebec. They dso clam when
calculating an adjustment for non-credited silviculture cogts, the Department did not adjust the 1997-
1998 reported figures for inflation. See ld. For thefina results, the Department must correct these
errors.

Department’ s Position

For the Forestry Fund, the Department has corrected the calculation to reflect the amount paid
by TSFMA holders divided by the volume harvested by TSFMA holders. Regarding, the non-credited
Slviculture expenses, the Department took the figures from Verification Exhibit 9 a page 73, which
indicates that the figures are actua numbers for the POR (see GOQ Verification Report). Therefore, no
adjustment for inflation is needed.

Comment 42: Volume and Value Data for B.C. Softwood Logs

The GOBC argues that the Department does not need to apply volume and valueratiosto B.C.
Crown sawlog data to estimate a softwood |og price because the information is on the record. See page
23 of the GOBC's case brief.

Department’ s Position

The volume and value data for B.C. softwood logs is on the record, and thus no gpplication of
ratiosis necessary. We have used the information on the record in these final results.

o] East-West Adjustment

1. Alberta
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Comment 43: Timber in Western Alberta: East-West Adjustment for Quality

The GOA argues that the Department made an erroneous conclusion in its Preliminary Results
that Albertahas adigtinct “Western” region with vauable timber not found in the rest of Alberta. The
GOA dates that differences between Eastern and Western Alberta are margind or nonexistent and the
Department had no factual basis to support the gpplication of a high value benchmark. The GOA
assarts that much of the areain southwestern Albertaiis not commercialy harvestable because it lies
within Protected Areas or Resource Management Zones where harvesting cannot occur or is limited.
Furthermore, the GOA argues that areas near the Rocky Mountains are, in some cases, worse than
conditionsin the central and eastern areas of Albertawhich explains why thereisamost no Douglas Fir
harvested in Alberta. See pages 16-17 of the GOA’s case brief.

Petitioners assert that Alberta s forests and SPF timber are much more typical of western SPF
than eastern SPF in terms of species composition and vaue. Therefore, petitioners argue thet if the
Department erroneoudy continues to use a Maritimes benchmark, the Department should make an East-
West adjusment for the entire Alberta harvest recognizing that the Alberta harvest consists primarily of
gpecies not found in the Maritimes. Petitioners assart that the Maritimes SPF benchmark price is based
sgnificantly on low-vaue basam fir, the Maritimes and Alberta are in different forest regions, and
Albertal sforests are old growth like British Columbia's. Finaly, petitioners contend that Albertaisin
the same timber market as the western SPF states and provinces and, therefore, is not in the same
timber market asthe Maritimes. See pages 88-90 of petitioners case brief.

Department’ s Position

Based upon further review of record information, the Department finds that a Significant portion
of the Western region of Albertais considered a Protected Areaor Resource Management Zone. See
the November 12, 2003, Questionnaire Response of the GOA at VVolume 2, Exhibit AB-S-18.

Because the harvesting of timber is redtricted in the forest region in which more vauable western SPF
timber is grown, the Department finds that an East-West quality adjustment is unwarranted for Albertal's
provincid harvest. In addition, the record of this proceeding does not adequatdly establish what, if any,
volume of Crown harvest in Western Alberta is the same species as the timber harvested in interior B.C.
Therefore, for these fina results, the Department has caculated the benefit for Alberta without the use of
aqudity adjustment.

4. Tier Three Benchmarks

Comment 44: Market Principles under Third-tier Category as Benchmark

Respondents argue that the third tier of the benchmark hierarchy in the Department’ s regulations
provides for an analysis of the government’ s costs and whether it achieves “rates of return sufficient to
ensure future operations.”  See the Preamble to the CVD Regulations, 63 FR at 65378. Respondents
contend that the Department should find that the provincid stumpage programs operate consstent with
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market principles under the third tier of the benchmark hierarchy, arguing that each of the Provincid
governments obtained revenues from its sumpage program that exceeded the costs of managing its
forests and are sufficient to ensure future operations. They argue that the Department has gpplied a
cost-revenue test in many cases, including an instance when the government’ s share of the market
approaches or even reaches 100 percent. See, e.q., Certain Hot-Rolled Carbon Steel Flat Products
from South Africa, 66 FR 20261, 20270 (April 20, 2001) (Hot-Rolled Sted from South Africa).

Petitioners argue that the Department has determined that multiple methodol ogies could be
applied under the third tier of the regulation and that the Department expressy reserves discretion to
choose a methodology appropriate to the market under examination, as "the circumstances of each case
vary widdy." Citing Preamble, 63 FR at 65378. They further argue that the Department has posited
that a cost-revenue gpproach could be appropriate only in certain limited circumstances. They Sate that
the Department's clear objective under the third tier is to Structure the methodology for the facts of the
market at issue and only if the Department finds that cost-revenue accords with how the market values
the good provided, then this test could provide areasonable basis for assessing the adequacy of
remuneration. However, petitioners claim that the cost-revenue analysis for the subject timber does not
work becauise respondents omit the very cost item at issue, which isthe vaue of the timber. The
respondents would have the Department consider only the costs of sdlling timber and not the value of the
timber itsdf. Petitioners state that athough respondents suggest that the Department regularly appliesa
cod-revenue test in Smilar cases, the facts of Hot-Rolled Stedl from Thailand and Hot-Rolled Steel from
South Africa do not support respondents argument that thereis a broad legd requirement that the
Department apply asimplistic cost-revenue test.

Petitioners dso contend that the record evidence demondrates that provincial systems do not set
their prices according to market consderations. They state that the provinces impose numerous
requirements on tenure holders including minimum and maximum cut reguirements, minimum processing
requirements, gppurtenancy requirements, and mill closure restrictions. They claim that these aspects of
the Canadian system dter the costs and revenues that this type of andysis compares, and thus would be
digtorted by their nonmarket origin. See Id. They further assert that the Department may not use a
benchmark comparison that has been distorted by the government's involvement in the market. See
SAA at 927; NAFTA Panel Dec. (2003) at 34. Thus, petitioners believe that if the Department reaches
the third tier benchmark, it should regject a cost-revenue analysis to determine whether provincia
stumpage programs are cons stent with market principles.

Department’s Position

As explained above in response to various comments, the Department is using Maritimes
stumpage prices for benchmark purposes under tier one of the Department’ s hierarchy to examine the
adminigtratively-set prices paid for Crown stumpage in Alberta, Manitoba, Ontario, Quebec, and
Saskatchewan. The Maritimes prices are useable under tier one because they are market-determined,
in-country prices. Because we have determined that these Maritimes' prices are useable under tier one
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of the regulations for these provinces, it is not necessary to consider other data or methodol ogies under
the second or third tier of the CVD regulations. See 19 CFR 351.511(a)(2)(i)-(iii).

As explained above, we are using U.S. log prices under tier three of the benchmark hierarchy to
examine the adminigtratively-set prices paid for Crown ssumpage in British Columbia. In conducting a
market principles anayss, the Department’ s practice is to consider the facts of the case. Consigtent
with our practice, we have examined how the market determines the price of timber and developed
benchmark stumpage prices accordingly. By deriving species-specific benchmark prices in the same
manner that the market derives such prices, the Department was able to assess whether B.C.’s
stumpage prices were consgstent with market principles. This gpproach reasonably effectuates the
purpose of the statute and the regulations and is supported by record evidence.

Despite the GOC's argument to the contrary, the Department is not required under tier three to
limit itself to a cost-recovery methodology, i.e., amethodology that relies on whether or not the
provincia governments revenues cover their operationa codts as reflective of the market principles
underlying the pricing of sumpage. Indeed, the CVD regulation is written broadly to afford the
Department the discretion necessary to address the facts of each specific case and determine the most
gppropriate methodology to use. Thereis absolutely nothing in the law or prior practice to suggest that a
“cogt-recovery” andysisisthe required methodology or even the preferred methodology under atier
three market principles andyss.

Although the Department has conducted cost-revenue andyses in certain cases, the nature of the
market principles analysisis driven by the particular facts and circumstances of the goods and services
aleged to be subsidized. In this case, the “ cost-recovery” methodology is ingppropriate in light of
record evidence concerning B.C.’s ssumpage practices. The record evidence demonstrates that the
province adminigratively, rather than competitively, sets prices for timber, sets minimum and maximum
cut requirements, sets minimum processing requirements, and designates where the timber must be
processed (appurtenancy requirements). In addition, tenures are normaly long-term to ensure a stable
supply of timber to Canadian mills. The province aso restricts mill closures even in down markets. The
objectives of these provincid mandates are to keep Canadian mills supplied with timber and to keep the
mills operating and the workers employed, regardless of what the market might otherwise dictate. None
of these practices can be considered market based. Rather, they distort the operation of norma market
forces, and fundamentaly undermine the GOC' s claim that provincia stumpage prices are established in
accordance with market principles.

Additiondly, the GOC'’ s proposed “cogt-recovery” methodology is completely divorced from
market principles and, as such, could not reasonably be used to measure consistency with market
principles. Most importantly, the methodology advocated by the GOC fails to account for the value of
the standing timber. Without taking into congderation the full replacement costs of dl standing timber,
which any profit-maximizing commercia actor would do, the proffered cost-revenue andyssfails the
market principles test.

As discussed above, given the evidence on the record of this review, we have determined that
the best method to determine whether B.C.’s provincia stumpage prices are consstent with market
principlesis by deriving stumpage prices from U.S. log prices, as adjusted.
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D. Other Program Issues

Comment 45: Federal Economic Development Initiative in Northern Ontario (FEDNOR)

The GOC notes that the Department had found in the underlying investigation that CFDC loans
were made on commercia terms, and clams that the Department erred when it found in this review that
two CFDC loans conferred a countervail able benefit within the meaning of section 771(5)(E)(ii) of the
Act. According to the GOC, the record evidence shows that loan number 5, issued on April 1, 2002,
had an interest rate of 6.10 percent; while loan number 139, issued on December 18, 2001, had a
floating interest rate of prime plus 2 percent, or 6.00 percent. On both issuance dates, the GOC
continues, the prime rate was 4.00 percent and the medium/small business rate was 5.125 percent.
Thus, the GOC contends, the two |oans were made at interest rates above the prevailing commercia
rates and not at a discount to “ comparable commercia loans” Consequently, the GOC argues, thereis
no adminigretive efficiency in limiting the Department’ s finding to a conclusion that no benefit was
conferred on the loans outstanding in the POR, and the Department should find the loans not
countervailable.

The petitioners note that, consistent with the Department’ s practice when conducting a review
on an aggregate basis, the Department correctly used a nationd long-term fixed interest rate benchmark,
rather than loan-specific, actua interest rates. Consequently, the petitioners dispute the respondent’s
argument that the Department should have compared the CFDC loan rates to the prime rate or the
medium/small busnessrate. The petitioners argue that the GOC provided no explanation for why the
respondent’ s proposed modification of the methodology is superior to what the Department adopted
under its regulations (see 19 CFR 351.505(a)(5)(ii)).

Department’ s Position

The commercial benchmarks suggested by the GOC, i.e., the prime rate and the medium/small
businessrate, are components of the “ Short-term Business Interest Rates’ calculated by the GOC. The
loans in question, numbers 5 and 139, are long-term loans. Therefore, in accordance with 19 CFR
351.505(8)(2), we have used long-term benchmarks to determine whether these loans giveriseto a
benefit. The long-term benchmark for loans taken out in 2001, based on the long-term interest rate
information provided by the GOC, was 6.6 percent, and the long-term benchmark for loans taken out in
2002 was 6.48 percent. Asnoted inthe
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Preiminary Results, we did not have along-term variable benchmark interest rate and, consequently,
used the long-term fixed benchmark rate provided by the GOC to measure any benefit from varigble-
rate long-term loans provided under this program. Because the benchmark interest rates exceeded the
rates on loans 5 and 139, we continue to find that this program conferred a countervailable subsidy.

Comment 46: Western Economic Diversification Program Grants and Conditionally Repayable
Contributions (WDP)

The GOC argues that, athough it does not concede that the WDP I TPP contributions were
countervailable subsdies, the Department erred in attributing the alleged benefit to exports from the
covered regions to the United States. Specifically, according to the GOC, the record demonstrates that
it did not limit its reporting to grants supporting personnd focused on salesto the U.S. market, but
included support for individuas whaose job was to promote globa sdes (citing the GOC’'s August 16,
2004, supplementa response). The GOC clamsthat, for example, as explained inits August 16, 2004,
supplementa response at GOC-2, one individual employed under Project Number BXHZ0O0122
worked to develop globa markets and attended trade shows throughout the world. According to the
GOC, the regulations require that the Department must tie agrant to salesto a particular market before
the Department can attribute the benefit only to those sales (citing to 19 CFR 351.525(b)(4)). The
GOC concludes that, since the ITPP contributions were not tied solely to U.S. market sdes, the
Department should attribute any aleged benefit to worldwide exports from the regions covered by the
WDP, rather than to U.S. exports aone.

Noting that the GOC does not chalenge the countervailability of the WDP ITPP grants, the
petitioners contend that there is no basis to adjust the denominator as argued by the GOC, since the
Department had accounted for the fact that the reported disbursements aready excluded portions of the
grants that were expresdy dedicated to export promotion in Asan markets. Additionaly, the petitioners
dispute the GOC' s contention that a portion of the remaining I TPP grantsincluded contributions tied to
globa markets. Specificaly, the petitioners say that having one individud attend trade shows throughout
the world hardly disproves that the thrust of the balance of the grants was the U.S. market, especialy
sncethe U.S. market accounts for the overwheming bulk of Canadian lumber exports.

Department’ s Position

Based on further information submitted a the Department’ s request, we have revised our
caculation from the Prliminary Results Specifically, the GOC has clarified what activities were
undertaken by personnd whose sdaries were supported under this program. Where the personnd hired
under this program promoted exports to the United States, we attributed the benefits to those exports.
Where the personnd promoted exports to non-U.S. markets, we did not attribute any of the benefit to
U.S. sdles. Findly, where the personnd promoted exports generaly, we attributed the benefit to total
exports.

We disagree with the petitioners that assstance to support personnd attending trade shows
around the world should be attributed to U.S. sales because of the importance of the U.S. markets.
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Instead, because the trade shows occurred throughout the world and because the personnel undertook
other activities to support exports to al markets, we have attributed the benefit total exports of softwood
lumber.

Comment 47: Natural Resources Canada (NRCAN) Softwood Lumber Marketing Research
Subsidies Under the Value-to-Wood Program (VWP) and the National Research Institutes
Initiative (NRII)

The GOC observes that, although the Department has countervailed indirect subsidies (such as
inducements or requirements to provide loans, control over loan processes, and the provision of
trangportation services), the Department has not countervailed funds provided to aresearch indtitute as
an indirect subsidy to the production of subject merchandise. The GOC notesthat, ., in Find
Affirmative Countervailing Duty Determination: Dynamic Random Access Memory Semiconductors
from the Republic of Korea, 68 FR 37122 (June 23, 2003) (citing the unpublished decison
memorandum, dated June 16, 2003, at 122) (Korean DRAMS), the Department found government
contributions to Seoul National University and various research ingtitutes to be not countervailable, partly
because there was no evidence that the research would otherwise have been conducted by the
respondents.

According to the GOC, in the current review, NRCAN provided VWP funding to Forintek—a
national, not-for-profit research ingtitute—to conduct pre-competitive research related to value-added
wood products. Funding was aso provided under the NRII to Forintek and two other national,
not-for-profit institutes—FERIC and PAPRICAN—again, according to the GOC, to conduct
pre-competitive research; specificaly, the funding was used to maintain highly speciaized personne
during afinancid criss so that the indtitutes core research could continue. The GOC claims that none of
the funding under the VWP or the NRII was transferred to any softwood lumber producer or exporter,
or used to provide research to any softwood lumber producer or exporter. Hence, since there was
neither adirect nor anindirect financia contribution to any softwood lumber producer or exporter, there
was no countervailable subsidy within the meaning of section 771(5)(B) of the Act.

The petitioners dispute the GOC contention that the Department has not countervailed funds
provided to aresearch indtitute as an indirect subsidy to the production of subject merchandise. Insteed,
the petitioners claim that the Department has customarily countervailed research funds channeled to
non-profit inditutions if the funds benefitted a given industry and the research results were not publicly
available. On this point, the petitioners cite, e.q., Preiminary Affirmaive Countervailing Duty
Determination: Pure and Alloy Magnesium From Canada, 56 FR 63927 (December 6, 1991)
(Magnesum from Canada), where the Department determined that funding to the Inditute of Magnesium
Technology conferred a specific benefit to the magnesum processing indusiry, because it was limited to
only three recipients and, thus, limited to a group of enterprises or indudtries.

The petitioners contend that, in the current review, the funding to Forintek and FERIC does not
fit the exception dlowed by section 771(5B) of the Act and, hence, is countervailable under 19 CFR
351.522. Asin Magnesum from Canada, the results of Forintek’s and FERIC' s research were not
publicly available and benefitted a given indudtry, i.e., Canada s softwood lumber producers.
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Specificaly, the petitioners note that, in its description of the VWP, Forintek specified that research
results were available only to Canadian “wood products manufacturers,” and that, smilarly, FERIC
dtated on its webgite that it digtributes its “ research and development results’ only to its “ members.”
Additionally, the petitioners note that, per information on Forintek’s and FERIC' s websites, both
ingtitutes undertake applied research, not pre-competitive or basic research as the GOC has claimed.

Department’ s Position

A thorough review of the Department’ s practice with respect to assistance provided to research
organizations shows that this assstance is treated as a direct subsidy to the production, manufacture or
exportation of the subject merchandise if the research is for the improvement of the merchandise or
enhancement of the technology used to produce the merchandise. Where the government funds such
research, we determine that the government is relieving producers in the industry of the costs they would
normaly incur in carrying out the R& D themsdlves

This practiceis articulated in two cases involving assistance provided by the Korean
government.> Firg, in the Find Affirmative Countervailing Duty Determination: Structural Sted Beams
from the Republic of Korea, 65 FR 41051 (July 3, 2000) (Korean Structuras), the Department
Investigated assstance to the Korean New Iron & Stedl Technology Research Association
(KNISTRA), an association of steel companies established for the devel opment of new iron and sted
technology. KNISTRA was amember-based R& D agency that supports R&D projects through private
and public contributions. In preliminarily determining assstance to KNISTRA to be countervailable, the
Department stated:

Since most companies normaly fund R& D programs to enhance their own technology,
we determine that GOK funding to KNISTRA relieves companies of this obligation.
Therefore, GOK's grants are afinancia contribution under section 771(5)(D)(i) of the
Act which provide a benfit to the recipient in the amount of the grant.

(See Prdiminary Negative Countervailing Duty Determination and Alignment of Find Countervailing
Duty Determination with Final Antidumping Duty Determingtion: Structural Sted Beams from the
Republic of Korea, 64 FR 69731, 69740 (December 14, 1999). The preliminary finding was
confirmed without comment in the find.)

In the second case, Korean DRAMS, the petitioners dleged that government funding of
research by Seoul National University and government research ingtitutes regarding nano-technology
conferred a subsidy on the semiconductor industry because such research was vitd to the future of the

S The petitioners have additionally cited Magnesium from Canada where the Department investigated
government assistance to the Institute of Magnesium Technology. The Department eventually found the assistance
to be not countervailable under a public availability test which has since been abandoned by the Department (see 63

FR 65388). Therefore, we are not addressing this precedent further.
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industry and would have been undertaken by members of the industry if it had not been funded by the
Korean government. The Department, however, found no subsidy, inter alia, because there was no
evidence that the semiconductor producers would have undertaken this particular research.

Inlight of this practice, the issue before the Department in this review is to determine whether
the record evidence indicates that the government-funded research by Forintek and FERIC aimsto
improve the subject merchandise or the technology for producing subject merchandise.

In May 2002, NRCAN announced funding for three programs to help insure “that Canada’'s
forest industry remains prosperous and competitive,” and “to secure the industry’ s position in the global
market.” See the March 24, 2004, Questionnaire Response of the GOC at  Volume 4, attachment 1.
The firgt program, Canada Wood, was available only for projects outside Canada and the United
States, and is hot discussed further here. The second program, Vaue to Wood, was established to
provide funds to Forintek and severa universities to conduct research related to value-added wood
products. Only Forintek received funds under Vaue to Wood during the POR. Thefind program, the
Three Indtitutes Initiative, provided funds to Forintek, FERIC, and PAPRICAN, to alow these
indtitutes to maintain their core saff while seeking to achieve long-term financia sability. Because any
research conducted by PAPRICAN relates to non-subject merchandise (pulp and paper), funding for
PAPRICAN is not discussed further here.

Under Vaue to Wood, 14 projects were funded during the POR. These projects were
selected asfollows. Anindustry research advisory committee was established to identify key research
issues. Forintek developed research proposasin response. The industry advisory committee then
ranked the proposals and sent its recommendations to NRCAN which approved the funding. Under
the Three Indtitutes Initiative, Forintek and FERIC submitted requests for funding to NRCAN to cover
anticipated shortfdlsin their research programs. Thus, the government funding hel ped to defray the
cost of theseindtitutes ongoing research.

Both Forintek and FERIC are non-profit, member-based organizations. Forintek’s members
include numerous producers of softwood lumber. These producer members participate in Forintek’s
ongoing research as “project liaisons” This ongoing research includes, inter alia, numerous projects
on asgpects of lumber manufacturing. See ld.

FERIC describesitsgod, “... improv[ing] Canadian forestry operations related to the
harvesting and transportation of wood, and the growing of tress ....” Mogt of FERIC' s funding comes
from *a growing partnership between leading forestry companies (who utilize dmost 70 percent of the
total Canadian wood harvest), the Government of Canada, and the provinces....” FERIC'sresearch
program is devel oped with guidance from its partners. Seeld. a Volume 4, attachment 12.

Based on this evidence, we bdieve it is appropriate to conclude that the research being
conducted by FERIC and Forintek serves to improve the subject merchandise or the technology for
producing subject merchandise. Therefore, thereis evidence that softwood lumber producers would
have undertaken this research if it had not been funded by the GOC.*® Consequently, we have

%6 Whileit may be possible that some of the research projects at issue do not relate to subject merchandise,
asit has been here, the burden is on the respondent to demonstrate that any particular government-funded projects
do not benefit the subject merchandise.
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determined that the GOC' s grants to Forintek and FERIC provide a direct subsidy on the manufacture
or production of the subject merchandise.

Comment 48: Payments to the Canadian Lumber Trade Alliance (CLTA) & Independent Lumber
Remanufacturers Association (ILRA)

According to OFIA and OLMA (together, the Ontario associations), the courts have held that,
to find asubsdy, the Department must find both a financid contribution and a benefit (citing Delverde
SRL v. United States, 202 F.3d 1360 (Fed. Cir. 2000) (Deverdelll)). The Ontario associations
argue that the Department cannot treat the CLTA—an industry association that does not produce
subject merchandise—as though it were a producer or exporter of subject merchandise. The
petitioners, they say, mischaracterized Department practice when it claimed that the Department has
recognized government financia contributions to producer associations as providing a benefit to the
industry. Rather, the Ontario associations contend, the Department must make a determination whether
the CLTA grant benefitted the softwood lumber industry by relieving it of an obligation it would
otherwise have incurred, as required under 19 CFR 351.513(a). Prior determinations, they say,
support thisprinciple: eq., in Notice of Find Determination of Sdlesat L ess Than Fair Vaue: Live
Cattle from Canada, 64 FR 57040, 57042 (October 22, 1999) (Canadian Cattle), the subsidies to
cooperative feeder associations were found to benefit the industry because those associations were
suppliersto the industry, afunction not applicable to the CLTA; and, in Notice of Final Determination
of Sdesat Less Than Fair Vaue: 1QF Red Raspberries from Chile, 67 FR 35961 (May 22, 2002)
(Respberries from Chile), subsidies to atrade association for specific promotiond activities were found
to benefit the industry because they reieved the industry of an obligation otherwise incurred. Given the
voluntary nature of CLTA membership, the Ontario associations claim the CLTA could not have
compelled members to pay for the adminigtrative and communication costs supported by the grants.
Additiondly, they claim that, contrary to the requirements of section 701(a)(1)(1994) of the Act
(codified as section 1671(a)(1)) and as mandated by Delverde 111, the Department has not made a
determination that the grants were tied to the manufacture, production, or export of softwood lumber to
the United States.

With regard to the subsidy rate caculation, the Ontario associations point out that the
Department found the CLTA subsidy to be a domestic subsidy under section 771(5A)(D)(i) of the Act
and then incorrectly treated it as an export subsidy under 19 CFR 351.514(a) when caculating the ad
vaoremrate. Thefird finding, the Ontario associations argue, preciuded the second finding. In any
case, they say, the Department failed to attribute the subsidy to al products sold by the producer, as
required to make the domestic subsidy finding. Moreover, they dam that, in terms of tying a subsidy to
export performance, adistinction should be made—which the Department did not make—between
“related,” meaning “connected,” and * contingent,” meaning “ dependent on something esg’ (citing
Black’s Law Dictionary, Deluxe Eighth Edition (2004); Merriam-Webster’ s Collegiate Dictionary, 11th
Edition (2003); and Webster’s || New College Dictionary (1995)). According to the Ontario
associations, to make the export subsidy determination, the Department was required to find that the
CLTA grant was “dependent” on export performance, not merely “connected” to exports. On this
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point, they cite Certain Padta from Italy: Preliminary Results and Partial Rescisson of Countervailing
Duty Adminidrative Review, 68 FR 17346 (April 9, 2003), at 17349-50; Notice of Prdiminary
Results and Rescission in Part of Countervailing Duty Adminisirative Review: Polyethylene
Terephthaate Film Sheet & Strip from India, 69 FR 18542 (April 8, 2004), at 18544-45. Sincethe
grants were related to designated administrative and communication costs, and the CLTA did not
export softwood lumber (and its members could quaify for the grants without ever exporting), the
Ontario associations contend that the grants were unrelated to export performance.

Similarly, the GOC contends that the payments to the CLTA and ILRA during the POR were
intended to help defray the associations costs related to the softwood lumber dispute, not to aid in the
production or marketing of softwood lumber, since neither the CLTA nor the ILRA produces or
exports softwood lumber. Therefore, the GOC argues, the payments did not congtitute countervailable
subsdies.

Should the Department continue to find them countervailable, the GOC argues that the
Department should not compound the error by using softwood lumber exports to the United States as
the denominator in calculating the alleged benefit. The GOC argues that, per 19 CFR 351.525(b)(2),
the Department may limit the denominator to exports only if the aleged subsidy is an export subsdy,
i.e, asubgidy that is, in law or fact, contingent upon export performance within the meaning of section
771(5A)(B) of the Act. According to the GOC, the softwood lumber dispute imposed on the CLTA
and the ILRA an entirely new set of codts related to facilitating communication among the members
regarding the dispute and taking on advocacy responsibilities. These burdens, the GOC asserts, were
necessarily of a domestic nature, Since neither association exports softwood lumber to the United
States, and, thus, the grants could not be export subsidies. Consequently, according to the GOC, the
proper denominator is the total amount of softwood lumber production during the POR.

The petitioners note that, as conceded by the respondents, the GOC provided money to an
association of producers of the subject merchandise. Therefore, the petitioners argue, the program is
countervailable as a matter of law, and that is where the Department’ s analysis must siop. The
petitioners contend that the Department has consstently recognized financia contributions to producer
associdions as providing a countervailable benefit to the industry (citing, eg., Raspberries from Chile,
Decison Memorandum a Comment 2; Find Affirmative Countervailing Duty Determination: Structural
Stedl Beams from the Republic of Korea, 65 FR 41051 (July 3, 2000) (Structural Steel Beams)).
According to the petitioners, what the subsidizing government intends to be done with the subsidy, and
what the recipient actually does with the subsdy, areirrdlevant for purposes of countervailability (citing
section 771(5)(C) of the Act, as codified in 19 U.S.C. 1677(5)(C), and Searstahl A.G. v. United
States, 78 F.3d 1539, 1543 (Fed. Cir. 1996), in quoting S. Rep. No. 103-189, at 42-43 (1993)).
With regard to the subsidy rate calculation, the petitioners argue that the Department is correct to use
softwood lumber exports to the United States as the denominator, since the Department determined
that the payments were directly tied to anticipated exports to the United States.

Department’s Position
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We disagree with the Ontario associations and the GOC that payments to industry associations
cannot be considered a direct subsidy on the manufacture, production or exportation of the subject
merchandise. Industry associations have producer members and, hence, act on behaf of those
members.>” When a government makes a grant to an industry associaion to cover the association’s
excessive expenses, that grant benefits the association’s members.

This position is congstent with that taken by the Department in Raspberries from Chile. In that
case, the Department stated:

It isreasonable, in our view, to treat funds received by atrade association as benefitting the
members of the association and the products they produce. Although we do not believe that
we are required to show that the responding companies would have borne the costs incurred by
the association and underwritten by the government, internationa promotion of products is
typicaly a codt that exporting companies face.

Asin Raspberries from Chile, we do not believe that we are required to show that the responding
companies would have borne the expenses incurred by the CLTA and ILRA, and underwritten by the
GOC. However, we would normaly expect companies to incur the cogts of formulating joint positions
and conveying their views on matters of interest to them. See the March 24, 2004, Questionnaire
Response of the GOC a Volume 5, GOC-CLTA-3. Therefore, we have continued to find that the
GOC grantsto CLTA and ILRA confer a countervailable subsidy on the subject merchandise.

The Ontario associations aso cite Canadian Cattle where the Department found countervailable
loan guarantees to feeder associations. Thereis no discusson in that decision about whether subsidies
to feeder associations might or might not provide a benefit to the subject merchandise, or even
identifying feeder associations as suppliers to producers of the subject merchandise.

Regarding the Department’ s specificity determination and its attribution of the benefitsto
exports to the United States, we agree with the Ontario associations that finding a program to be
gpecific under section 771(5A)(D) of the Act (“Domestic Subsidy”) is not consistent with using exports
to the United States as the denominator for calculating the ad valorem subsidy rate. Under 19 CFR
351.525(a)(3), the benefits of domestic subsidies are properly atributed to al saes.

Nevertheess, we continue to find that the benefits of these grants are tied to exportation to the
United States. The purpose of the grants was to defray the costs incurred by the CLTA and ILRA in
developing and conveying their pogitions on the softwood lumber dispute, opposing trade limiting
remedies in the United States. Consequently, we have revised our specificity determination and find
that the grantsto the CLTA and ILRA are specific under section
771(5A)(B), i.e., as export subsdies.

57 The CLTA’s member firms produce lumber and all types of lumber products. The ILRA’'s members are
producers of value-added wood productsin B.C. (GOC's March 24, 2004, response, Volume 5 at GOC-CLTA-1-2)
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Comment 49: Denominator Used to Calculate the Forest Renewal B.C. Subsidy Rate

The GOBC argues that the Department should recalculate the aleged subsidy rate for Forest
Renewa B.C. According to the GOBC, because this program benefits a broad range of products,
amilarly to the FlI program, the Department should ca culate the benefit by dividing the grants received
over total sales of the B.C. wood product manufacturing industries.

As the Department determined that this program provided grants directly to softwood lumber
producers, the petitioners argue the Department must use the total sales of B.C. softwood lumber asthe
denominator when ca culating the benefit received under this program. According to the petitioners, the
respondent fails to reference any evidence or provide additiona information to support its arguments
factudly.

Department’s Position

We continue to find that the FRBC program confers countervailable benefits that provide a
direct subsidy to the manufacture or production of the subject merchandise for the same reasons as
outlined in Comments 50 and 51, which addresses the FIl program. Accordingly, we have continued
to caculate the benefit by dividing the grants received over B.C.’stotd sdes of lumber shipments.

Comment 50: Whether the Land Base Investment Program s (LBIP) Countervailable

The petitioners argue that the Department’ s decision to exclude the LBIP from the
adminigrative review because of its Smilarity to the Forest Renewa B.C. program is unsustainable.
The petitioners note that the Forest Renewa B.C. program was not investigated in Lumber 1V because
the Department determined that the GOBC was merdly purchasing services, which are not
countervailable. However, the petitioners argue that this position enables any foreign government to
avoid the countervailing duty law by smply requiring that subsidy recipients perform some nomina
service. Moreover, the petitioners argue that the direct alocation of funds to tenure-holders that
perform a certain service is more akin to a grant than a purchase of services. According to the
petitioners, this has been the Department’ s congstent practice, citing Certain Cold-Rolled Carbon Stedl
Flat Products from the Republic of Korea, 67 FR 62101, 62104 (October 3, 2002) (Carbon Steel
from Korea); Certain Hot-Rolled Carbon Steel Hat Products from Thailand, 66 FR 60410 (October
3, 2001) (Carbon Sted from Thailand); and Certain Cut-to-L ength Carbon Steel Plate from Mexico,
65 FR 18067, 18069 (April 6, 2000) (Carbon Steel from Mexico).

The respondent contends that the Department properly decided not to include the LBIP in this
adminigrative review. The respondent argues that the Department verified that the LBIP activities are
carefully designed not to provide a competitive benefit to any company or industry, but to improve the
forest resource over the long term. According to the respondent, the Department properly concluded
that the LBIP was smilar to the Forest Renewal B.C. land-based program. Moreover, the GOBC
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gates that LBIP funds can be used only to perform the agreed-upon activity, which is thoroughly
reviewed prior to gpprova of the project by the LBIP administrator as well as after completion of the
project to ensure compliance.

Asfor the three cases cited by the petitioners, the respondent argues that the referenced
programs involved subsidies geared to the production of particular products and alowed companies
various tax or import duty exemptions provided these companies used domestic materias or located
fadlitiesin certain areas. The GOBC arguesthat the LBIP is clearly distinguishable from these
programs and that none of the LBIP projectsis linked to the production of particular products, but, as
recognized by the Department, these projects relate to the improvement of the forest resource asa
whole.

Therefore, the GOBC contends that the Department should sustain its proper conclusion not to
include the LBIP in this review.

Department’s Position

At verification, the Department confirmed the GOBC' s clam regarding the smilarity of the
LBIP and the land base activities of Forest Renewd B.C., activities which the Department determined
not to investigate in Lumber 1V. Asaresult, in the Prdiminary Results we determined not to include the
LBIPin thisadminidretive review. After the Priminary Results, no new information or evidence was
submitted that indicated that this program is different from the land-base activities of Forest Renewa
B.C. or that it otherwise conferred a countervailable subsidy. Moreover, we do not find the precedents
cited by the petitionersin Carbon Steel from Korea, Carbon Stedl from Thailand, or Carbon Stedl from
Mexico to be persuasive. These programs provided tax exemptions and import duty exemptions to
companies that utilized domestic materias over imported materials or located production facilitiesin
gpecific regions. The LBIP does not offer any such exemptions. Therefore, for these find results we
are not revisng the Department’ s determination in the Preiminary Results

Comment 51: Whether Forestry Innovation Investment (“ Fl1”) Expenditures Are
Countervailable

The GOBC argues that the Department’ s preliminary finding that the FI1 expenditures
congtitute countervailable subsidies is not supported by the record. According to the GOBC, the FI
grants provided to support product development, international marketing, and research serve generaly
to improve the forest resource over the long term and relate to a broad spectrum of forest issues and
products. The connection between the aggregate FlI expenditure and the production of subject
merchandise, argues the GOBC, is & most extremely remote and tenuous.

For example, in regard to the International Marketing program, the GOBC contends that at the
verification of the GOBC the Department examined the U.S. Market Promotion Program undertaken
by the Western Red Cedar Lumber Association and noted in the verification report that the focus of the
project was not to market the products of specific B.C. producers, but rather, to promote cedar as a
product regardiess of its origin. The GOBC further argues that the FIl funds may not be used to
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support activities that provide a direct benefit to any for-profit entity and the results of Fll funded
projects are publicly available.

Asfor the Research Program projects supported by the FlI, the GOBC contends that they are
designed to support the long-term hedlth and sustainability of the forest resource as awhole.
According to the respondent, the FlI activities, such as “Ecology and Management of Riparian -
Stream Ecosystems,” “Insect Familiesin B.C.,” and “Foraging Area Habitat Selection by Northern
Goshawks in Northwest B.C.” are good examples of the broad focus of the research projects carried
out under this program and do not provide any financial contribution to producers of subject
merchandise.

The vast mgority of these projects, notes the GOBC, were conducted by universities,
provincid government agencies, and private research organizations or consultants. The respondent
arguesthat in Korean DRAMSs,*® the Department found “government-supported, broad-ranging
research { by} universt{ies} and other research entities was not countervailable’ because those
ingtitutions provide no good or service to industry, and industry would not have undertaken the research
itsdlf. Although a“handful” of FII funded projects were undertaken by companies, the GOBC dtates
that these projects could not provide a direct benefit to these companies and that there is no evidence
that producers of subject merchandise would undertake such research in the absence of Fll support.
Furthermore, the GOBC notes that the Department’ s preiminary finding in regard to this program was
based on a single sentence from the Ministry of Forests Annua Service Plan Report, which stated that
Research Program investments are expected to provide a “ positive contribution” to the GOBC' s god
of aleading edge forest industry. According to the GOBC, “this language does not provide substantia
evidence, much less any evidence, that a benefit has been provided to producers of softwood lumber
during the POR.™°

Finally, the GOBC argues that the Department did not show, as it mugt, that FlIl expenditure
conferred both afinancid contribution and a benefit on lumber producers. According to the GOBC,
the Department did not demonstrate these two things because the focus of these research projectsisto
improve the long-term sugtainability of the forest as awhole, taking into account al of the dements that
make up the forest. Moreover, the respondent argues that the Research Program projectsare smilar in
nature to the land-base activities of Forest Renewa B.C. and its successor, the Forest Investment
Account Land Base Investment Program, both of which the Department determined were government
purchases of services and did not countervail in the Prdiminary Results. According to the respondent,
the GOBC is doing the same thing, purchasing sarvices, i.e., publicly available ressarch, to enhance the
long-term hedlth and vaue of the forest for the province generaly and with respect to al of its uses,
commercia and otherwise.

%8 Final Affirmative Countervailing Duty Determination: Dynamic Random Access Memory
Semiconductors from the Republic of Korea (Korean DRAMS), 68 FR 37122 (June 22, 2003) and accompanying
Decision Memorandum at Comment 27.

59 The GOBC further argues that the Department’ s use of the total POR shipment values for the paper and
wood products manufacturing industries as the denominator in the benefit calculation does not correct for the fact

that the Research Program did not provide countervailable grants to these industries.
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Therefore, the GOBC dates that the Department should find in the final results that the FlI
expenditures made under the Research, Product Development, and International Marketing Programs
do not congtitute countervailable subsidies to producers of subject merchandise.

The petitioners gate that the Department correctly concluded that this program provides
countervailable subsidies. The petitioners argue that the record does establish a clear nexus between
the three FIl sub-programs and the subject merchandise, and contend that much of the funding goes
directly to lumber companies and lumber trade associations. In support of these satements the
petitioners cite their August 14, 2003, submission at Exhibits FIIP-3 (a GOBC FlI Forest Research
Program (FRP) overview that asserts that “investments made through { FRP} are expected to provide a
contribution to the government’ s goal of having aleading edge forest industry . . .") and FIIP-6 (a
GOBC Minigtry of Finance document, which lists organizations that receive funding from Forestry
Innovation Investment’ s International Marketing and Product Development Programs).  See page 120
of petitioners rebutta brief. The petitioners aso disagree with the GOBC' s contention that the
Research Program projects are merely a mechanism through which B.C. purchases services, which in
this case are publicly available research. According to the petitioners, the GOBC did not identify any
evidence that this research is made public.

Department’ s Position

In the Prdiminary Results, we found the FlI grants, provided to support product devel opment,
internationa marketing, and research, to be countervailable subsidies. The GOBC arguesthat grantsto
support these activities should not be countervailed because they serve to improve the forest resource
over the long-term and their connection to the subject merchandise is tenuous.

We note firgt that with respect to the Product Devel opment sub-program, the GOBC stated
that 19 projects were funded during the POR, but the GOBC reported only five of those projects
because the other 14 . . . involved products or activities with no nexus to subject merchandise or
products directed to non-U.S. markets. . .” Seethe March 12, 2004, submission of the GOBC at
BC-FII-8. Smilarly, for the International Marketing sub-program, of the 14 projects approved during
the POR, the GOBC only reported six because eight of the projects “involved products with no nexus
to subject merchandise or were directed at Asian and European export markets.” See ld. at BC-FlI-
9. While the GOBC may view the connection between the few reported projects and the subject
merchandise to be tenuous and remote, the connection is acknowledged and the benefit has been
attributed accordingly.

In regard to the research sub-program, the Department’ s practice with respect to assistance
provided to research organizationsis to treat such assistance as a direct subsidy to the production,
manufacture, or exportation of the subject merchandise if the research isfor the improvement of the
merchandise or enhancement of the technology used to produce the merchandise. Where the
government funds such research, we believe that the government is relieving producers in the industry of
the costs they would normdly incur in carrying out the R& D themsdaves. For amore in-depth
discusson of the circumstances in which aresearch program is found to be a countervailable subsidy,
see Comment 47. In light of this practice, the issue before the Department in thisreview isto determine
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whether the record evidence indicates that the research projects funded under the FII program aim to
improve the subject merchandise or the technology for producing subject merchandise.

Aswe noted in the Prdiminary Results, investments made through the research program “are
expected to provide a pogitive contribution to the government goa of having aleading edge forest
indugtry that is globaly recognized for its productivity, environmenta stewardship and sustainable forest
management practices.” According to information submitted by the petitioners, the GOBC expects
investments made under this program “to lead to postive outcomesin a least four identified impact
aress, including: . . . enhancing timber quality, . . . increasing available timber volume, ... and .. . .
improving forest health to improve the market acceptability of B.C. forest products. . .” Seethe
August 14, 2004, submission by petitioners at Exhibit FIIP-3. In addition, ten out of the twenty-five
projects funded in 2002/2003, according to documentation provided by the petitioners, were
conducted by lumber companies. For example, Riverside Forest Products Ltd., a company that
produces softwood products for customers in North America, received funding through this program to
conduct three separate projectsin 2002/2003. Seeld. at FIIP-5.

Based on the record evidence, it is reasonable to conclude that the research projects funded
under the FII program serve to improve the subject merchandise or the technology for producing the
subject merchandise® Consequently, we have determined that the FlI research grants provide a direct
subsidy to the manufacture or production of the subject merchandise.

For these find results, we are continuing to find the (reported) projects that received funding
through the FIl program during the POR from the product devel opment, international marketing, and
research sub-programs to be countervailable.

Comment 52: Denominator Used to Calculate the FIl Subsidies

If the Department continues to find the FII sub-programs countervailable, the respondent
argues that the Department should use the same denominator it used to calculate the subsidy rate for the
FII Research Program for the Product Development Program and International Marketing Program
cdculations® Thiswould be the appropriate alocation, argues the GOBC, because of the remote and
tenuous connection between the FlI-funded programs and the subject merchandise.

The petitioners argue that the Department used the gppropriate denominatorsin caculating the
subsidy rates for the FII sub-programs. The petitioners contend that as a result of the GOBC' sfailure
to report grants tied to markets other than the United States, the Department reasonably concluded that
the total sum reported was related to marketing efforts linked to the salesin the United States.

% whileit may be possible that some of the research projects at issue do not relate to the subject
merchandise, the burden is on the respondent to demonstrate that any particular government-funded projects do not
benefit the subject merchandise.

%1 The Department all ocated the benefit from the Research Program over POR shipment data for the B.C.
wood product manufacturing and paper industries.
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Department’ s Position

We disagree with the GOBC. Based on the record evidence, we believe the denominators
used in the Preliminary Results were correct. For both the Product Development and the International
Marketing sub-programs, the GOBC limited the reported amounts by excluding projects that involved
products or activities with no nexus to subject merchandise or products directed to non-U.S. export
markets. Lacking information on the non-reported Product Devel opment projects, some of which may
have related to wood products or paper (industries included in the denominator for the research sub-
program), it would not be appropriate to use the larger denominator for these sub-programs.

Similarly, regarding the Internationad Marketing grants, of the 14 projects funded during the
POR, the GOBC reported six. Given the exclusion of projects unrelated to subject merchandise or to
sdesto non-U.S. markets, we have continued to use tota export sales of softwood lumber from B.C.
to the United States during the POR as the denominator in our calculation of the countervailable subsidy
rate.

Comment 53: Whether the Private Forest Development Program (PFDP) Is Countervailable

The GOQ disagrees with the Department’ s finding that the PFDP is specific under the
countervailing duty law and the Department’ s claim that the fees paid by the sawmillsinto the PFDP are
irrelevant because they do not represent one of the “offsets’ enumerated under the countervailing duty
Seatute.

The GOQ argues that the Department’ s specificity finding is legdly and factudly flawed
because the Department does not explain how private woodlot owners congtitute an “ enterprise or an
industry within the jurisdiction of the authority providing the subsidy” as required by Section
771(5A)(D) of the Act. According to the respondent, any landholder (i.e., any person who owns land
on which trees grow) with more than 4 hectares is digible to participate in this program and digibility is
automatic. See page 93 of the GOQ'’s case brief. Therefore, the respondent asserts that the only
conclusion the Department can logically reaech is that the PFDP is neither de facto nor de jure specific.

The GOQ further states that it never argued that the sawmill contributions to the PFDP should
be viewed as one of the enumerated offsets under 771(6) of the Act. Therefore, the GOQ argues that
the Department’ s explanation for disregarding these paymentsis ingppodite as it addresses an argument
that was never presented. According to the GOQ, its argument was that, in addition to not being
gpecific to an “enterprise or an industry” producing softwood lumber, thereis Smply no benefit being
conferred.

The GOQ notes that the PFDP isjointly funded by the Ministere des Ressources Naturdlles de
la Faune et des Parcs and the lumber mills. According to the GOQ), there are 130,000 private woodl ot
owners in Quebec, of which 1,303 hold wood processing plant operating permits (i.e., savmills). The
GOQ dates that these 1,303 mill operators are required to pay C$1.20 to the private regiona agencies
for each cubic meter of timber acquired. The GOQ further states that there are 38,500 registered
woodlot ownersin Quebec, of which roughly 13,000 receive siviculture reimbursements each year
through the PFDP at an average of less than C$3,000 per recipient. According to the GOQ, only 38
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registered private woodlot owners in the program produced softwood lumber, which isade minimis
proportion in relation to either the 13,000 annual beneficiaries or the more than 38,500 registered
woodlot owners.

The GOQ sates that the sawmills that were eigible to participate in the PFDP only received an
80 percent slviculture rembursement. Because of the compulsory fee associated with purchasing
wood on private lands, the GOQ argues that these sawmills paid six times more into the program than
they recelved. For this reason the GOQ argues that the PFDP does not provide a financia contribution
or benefit with repect to the production of softwood lumber. The GOQ clamsthat, in fact, the
sawvmills that received slviculture reimbursement under the program lost money because of ther
compulsory obligation to fund the program in excess of any benefit they could receive. Specificaly,
these mills contributed C$2,942,791 to the PFDP during the POR and were reimbursed only
C$489,611, states the GOQ. Therefore, the GOQ argues the verified record confirms that the PFDP
does not provide afinancia contribution or benefit with respect to the production of softwood lumber
but rather imposes a financia expense.

If the Department nevertheless continues to countervail this program, the GOQ argues that any
subsidy from the PFDP would benefit al private woodlot producers. Subsequently, the GOQ states
that the Department must use a denominator that includes al lumber (hardwood and softwood), as well
asal co-products and any other wood products, produced by sawmills in the denominator of the
Department’ s subsidy caculation. See the March 15, 2004, Letter from the GOQ to the Department
concerning revised StatsCan Data at Exhibit GOC-GEN.

The petitioners agree with the Department’ s preliminary finding that ass stance under the PFDP
is specific becauseit is limited to private woodlot owners®® and is not directed to awide range of
indudtries. Additiondly, the petitioners note that the GOQ itsdf tated in its questionnaire response that
“aforest woodlot owner who wishes to benefit from the private forest development assistance program
must first gpply to become a certified ‘forest producer’” and that the gpplication to obtain PFDP
assistance requires the woodlot owner be a certified forest producer. See the November 12, 2003,
submission by the GOQ at 2. Moreover, the petitioners clams that private woodlot owners would only
participate in slvicultureif they intended to harvest the timber commercialy and that the GOQ would
not provide slviculture assistance to anyone who is planting trees for random reasons.

Because this program is limited to owners of commercidly usegble timberland that participate in
the forest products industry and disproportionately participate in the softwood lumber industry, the
petitioners argue that this program is specific under section 771(5A)(D) of the Act. The petitionersaso
date that the Department correctly determined that contributions to the PFDP did not qudify under the
datutory offset provison. Moreover, as the program is specific to private woodlot owners that are
forest producers, the petitioners disagree with the GOQ' s suggestion to change the denominator used
for the subsidy caculation for these find results.

62 The petitioners further note that it is Departmental practice to not revisit in reviews the specificity of
programs found to be countervailable in the investigation, referencing Pure and Alloy Magnesium from Canada;
Final Results of the Fifth (1996) Countervailing Duty Administrative Reviews, 63 FR 45045 - 45046 (August 24, 1998)
(Pure and Alloy Magnesium from Canada).
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Department’ s Position

In Pure and Alloy Magnesum from Canada, the Department stated that it is Departmental
policy, absent the presentation of new facts or evidence, to not revigt prior determinations that a
programiis, or is not, specific. See Pure and Alloy Magnesum from Canada at 63 FR 45045 -
45046. In the present review, no new facts or evidence have been presented regarding the specificity
of thisprogram. Therefore, the specificity finding from Lumber 1V stands.

Regarding the GOQ's claim that this program does not confer a benefit, we disagree. The
payments to the sawmills are grants and, hence, financid contributions (see section 771(5)(D)(i) of the
Act). Under 19 CFR 351.504(a), the benefit from a grant is the amount of the grant. Section 771(6)
of the Act permits an offset to reduce the amount of the benefit in certain narrowly drawn
circumstances. However, for the reasons explained in the Lumber IV and the Prdiminary Results the
payment made by the sawmills to fund the PFDP do not quaify as an offset to the payments the
sawmills receive from the PFDP. Hence, we find that there is a benefit in the amount of the payments
to the sawmills

Finaly, we have decided to include al sdles of softwood lumber, softwood co-products, and
hardwood lumber from Quebec in the denominator used to ca culate the countervailable subsidy rate.
The basis of our decison isthat the production at the sawmills that received funding under this program
isnot limited to softwood lumber.

Comment 54: Worker Assistance Programs Administered by Human Resources & Skills
Devel opment (HRD)

The GOC contends that its August 16, 2004, supplemental submissons—and, in particular,
the sample callective bargaining agreements (CBAs)—confirm the prdiminary finding that its HRSD
worker assistance programs are not countervailable because softwood lumber companies have no
customary or legd obligations to retrain laid-off employees and, therefore, are not relieved by HRSD of
any such obligations.

The respondent complains that the Department did not, in the Prdiminary Results, address
financia contribution or specificity with regard to the HRSD programs, and urges the Department to do
sointhefina. According to the GOC, the record demonstrates that these programs do not draw on
generd treasury funds but smply return to workers the workers unemployment insurance payments to
the employment insurance systlem. The GOC contends that the Department has previoudy found such
contributions to be not countervailable, e.g., in Find Affirmative Countervailing Duty Determination:
Sted Wire Rod from Germany, 62 FR 54990 (October 22, 1997) (Wire Rod from Germany).
Insurance payouts, the GOC argues, do not congtitute a financia contribution because the payouts are
samply the workers own contributions coming back to them. Accordingly, the GOC urgesthe
Department to find, consstent with Wire Rod from Germany, that employment insurance benefits
adminigtered by HRSD are not countervailable financid contributions.

On the issue of specificity, the GOC clams that the express terms of the HRSD programs make
their benefits generdly avalable to dl Canadian workers, noneis limited even to such abroad group of
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industries as the forestry sector, or to an enterprise or industry in a designated geographica region as
st forth in section 771(5A)(D)(iv) of the Act. The GOC argues that regions with greater than 10
percent unemployment are not “designated” within the meaning of the statute, since the makeup of such
regions change as unemployment surges and dissipates. Rather, the GOC continues, worker assstance
limited to such regions fals under the “ objective criteria or conditions” within the meaning of section
771(5A)(D)(ii) of the Act—i.e., that are “neutral” and “do not favor one enterprise or industry over
another”—which render a subsidy “not specific as ameatter of law.” On this point, the GOC cites Find
Affirmative Countervalling Duty Determinations, Certain Sted Products from the Federal Republic of
Germany, 47 FR 39345 (September 7, 1982), where the Department found that a training program for
unemployed workers in administrative regions with unemployment rates higher than sx percent was not
regionaly specific.

Regarding the April 2002, C$13 million aid package, the petitioners complain that the
Department accepted without verification the GOC' s claim that funds came from worker and employer
contributions directly to employees. Similarly, the petitioners fault the Department for relying on
unverified information regarding the October 2002, C$71 million aid package; specificdly, thet the
OWPP! worker retraining assistance was limited to a region not subject to the current review, i.e., the
Maritime Provinces. The petitioners dso believe that the Department’ s andysis of the IRTI retraining
program was serioudy flawed.

The petitioners argue that payments to workers provide a benefit under section 771(5)(E) of
the Act to the extent the payments relieve producers of an obligation they otherwise would incur, as set
forthin 19 CFR 351.513, which may include retraining codts that are typica or customary for agiven
industry in agiven country. In thisregard, the petitioners clam that the Department relied on
guestionable or mideading statements by the GOC that softwood lumber producers’ retraining
obligations, if any, existed only in the contracts between companies and employees, not in Canadian
law or regulation.

The petitioners complain that the Department did not address evidence the petitioners submitted
that softwood lumber producers were “normaly” obligated to provide retraining assistance to laid-off
workers and that, therefore, government assistance toward these obligations congtitutes a
countervailable benefit. For example, the petitioners cite a report showing that Weyerhauser put
together “comprehensive programs . . . for impacted employees, including severance benefits,
outplacement counseling, trangition assistance, education and relocation assstance,” in connection with
the closure of its sawmill in Dryden, Ontario (see the August 14, 2004, New Subsidy submission by
petitioners at Exhibit WAP-11). Similarly, the petitioners cite information from a union internet site that
an agreement between Domtar and its workersin St. Catherines, Ontario, provided for a severance
pay package and six months of benefits, retraining, and other adjustment assistance (see 1d. a Exhibit
WAP-13).

The petitioners argue that, congstent with the Department’ s practice, a government program
should be countervailed when it is designed to provide additiona unemployment benefits to lumber
workers that relieve softwood lumber producers of part of the costs related to workforce reductions
(citing the Preamble to Countervailing Duties, Find Rule, 63 FR 65348, 65379, which statesin part
that “* obligation’ should be interpreted broadly” and that “even though an obligation is not binding in a
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contractua or statutory sense, an exemption from it may nevertheless provide a benefit to afirm”). The
petitioners contend, additiondly, that the Department’s policy isto consder the impact of the
knowledge of government worker subsidies on the outcomes of negotiated severance packages
between companies and workers (see Certain Sted Products from Germany, 58 FR 37318 (July 9,
1993), where the Department found that the company would have agreed to pay more to its laid-off
workers had it not known that the government was going to pay the workers aswell). According to
the petitioners, Canadian lumber companies that negotiated severance packages and laid off workers
after the announcement of the C$71 million package in October 2002, would have been impacted by
the knowledge of that aid package.

In its October 27, 2004, rebuttd brief, the petitioners dispute the respondents’ contention that
record evidence confirms the Department’ s conclusion that mandatory retraining for laid-off employees
was not a customary element in the labor contracts of softwood lumber companies. On the contrary,
according to the petitioners, severd of the sample CBAs submitted by the GOC actualy show that
lumber producers commonly undertake such obligations. The petitioners cite, as an example, Article
12.10 of Great West Timber’s CBA, which states that employees whose positions are terminated will
be offered aternative work on remaining jobs “in accordance with Article X11, to meet the Company’s
labour requirement,” and that, if such employees require retraining, they “shdl be trained by the
Company” (see the August 16, 2004, Supplemental Response of the GOC a Volume 3). The
petitioners point out that Smilar language appears in the CBAs of Domtar (see Id. at Volume 3, section
12.10), McKenzie Forest Products, Inc. (see 1d. at Volume 4, section 12.10), and Weyerhaguser
Company Limited, (see Id. a Volume 4, section 12.10(i)). Additiondly, in another example offered by
the petitioners, under the “2000-2003 Coast Master Agreement” between B.C. companies and their
unions, each participating company bound itsdlf to “ cooperate with the Government of British Columbia
and participate in every possible way in training or retraining of employees o affected.” Seeld. at
Volume. 2, Exhibit GOC-HRSD-23, Article VI, Section 3.

Department’s Position

In determining that a countervailable subsidy exigts, the Department mugt find, inter dia, a
benefit within the meaning of section 771(5)(E) of the Act. Asin the Prdiminary Results, because we
have found that the HRSD programs did not confer a benefit to softwood lumber producers, it is
unnecessary to make a further determination as to the other subsidy elements within the meaning of
sections 771(5)(D) and 771(5A) of the Act, i.e,, financid contribution and specificity, repectively.
Accordingly, we are not addressing the comments raised by the respondent on these points.

With regard to the petitioners comment that the Department relied on unverified information
from the GOC, we note that 19 CFR 351.307 provides the Department discretion to conduct a
verification in the find results of an adminigtrative review, and we did not find it necessary to conduct
such aveification.

We do not agree with the petitioners contentions that Canadian softwood lumber producers
were normaly obligated under the CBAs to retrain laid-off workers. Thelanguage in the CBAS
referred to by the petitionersis found in a boilerplate paragraph that pertains to workers whose
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positions are discontinued and who are assigned to other positions within the company, rather than to
workers laid-off from the company. Assuch, it is not relevant to the HRSD programs &t issue or to
what companies were contractually obligated to provide in the case of laid-off workers.

With respect to the “2000-2003 Coast Master Agreement” also cited by the petitioners,
specificaly the one-sentence paragraph requiring the company’ s cooperation with the GOBC and
participation “in every way possible’ in training or retraining, we find thet the language—although
suggestive—is too broad and vague regarding the nature of the obligation. More to the point, it is not
clear what cost the company would otherwise incur within the meaning of 19 CFR 351.513, sncethe
language does not set forth what the company’ s obligation would be absent this provison.

With respect to the petitioners clamsthat its information supports afinding that retraining
obligations do exist between employers and laid-off workers, we disagree. The information submitted
by the petitioners was adequate for the Department to investigate the alleged subsidy conferred by this
program. Having investigated the program and devel oped a more complete record, however, we have
determined that the evidence does not support afinding that sawmillsin Canada are obliged, through
law or contract, to provide retraining assstance. With regard to the specific evidence cited by the
petitioners, the Domtar agreement related to the closing of a paper mill. Regarding the Weyerhaeuser
announcement, it provides only a genera description of a program for laid-off workers, including
“education.” Moreover, because of the aggregate nature of this proceeding, we are not investigating
dleged subsdiesto individud producers. Instead, for this program we sought information from the
GOC and ten randomly selected producers, and have based our determination on their responses.

Thus, we continue to find that no benefit was conferred within the meaning of section 771(5)(E)
of the Act.

Comment 55: Litigation-Related Payments to Forest Products Association of Canada (FPAC)

According to the petitioners, in deciding not to countervail the government paymentsto FPAC,
the Department mistakenly accepted the respondents’ erroneous interpretation of the general export
promotion exception under 19 CFR 351.514(b)—i.e., that, Snce the subsidy provided only “genera
informationa services’ on behdf of the indudtry, it qudified as not countervailable under that section of
the regulations. The petitioners contend that the exception for “generd informationd activities that do
not promote particular products’ mentioned in that section is unambiguoudy narrow: as discussed in
the rlevant part of the Preamble to the regulations, the exception applies only to the indirect benefit
from government promotiond efforts, such as* government guides on how to export, overseas
marketing reports, and marketing opportunity bulleting” aswell as “certain advocacy efforts, such as
country image events or country product displays’ (citing Preamble, 63 FR at 65381), not to payments
to associations of subject merchandise producers.

The petitioners contend that the Department recognized this narrow scope of the exception
when it countervailed government payments to two other such associations—the CLTA and the
ILRA—which are indistinguishable from the payments to FPAC. In the case of FPAC, saysthe
petitioners, the government did not merdly undertake “ generd informationd activities,” but, rather,
made a cash grant by smply handing the industry a check. The petitioners claim the Department has
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congstently recognized that government financia contributions to producer associations provide a
countervailable benefit to the industry. On this point, the petitioners cite, e.q., Raspberries from Chile,
in which the Department found it reasonable to “treat funds recelved by atrade association as
benefitting the members of the association and the products they produce’; and Structural Stedl Beams,
where the Department found government contributions to a stedl industry association to be
countervailable. 1n any event, the petitioners note, the Preamble states that efforts to “ promote
particular products’ and “image events ... that focus on individual products ...” would not mest the
generd export promotion exception (citing Preamble, 63 FR at 65381, specifically in reference to Find
Negative Countervailing Duty Determination: Fresh Atlantic Sdmon from Chile, 63 FR 31437 (June 9,
1998)). Thus, the petitioners conclude, the FPAC' s government-funded lobbying effort to convince the
U.S. government to remove tariffs on certain softwood lumber products, is clearly related to “particular
products’ within the meaning of 19 CFR 351.514(a) and does not qudify for an exception.

The GOC argues that the record evidence contradicts the petitioners assertion that the FPAC
grant does not fal within the exception under 19 CFR 351.514(b). According to the GOC, the grant’s
gtated purpose was to “inform and educate a target audience on the punitive impact” of softwood
lumber duties in the United States and, to this end, the FPAC worked with aU.S. advertisng firm to
develop marketing materids aimed at increasing awareness in the United States about the importance of
the U.S.-Canada trade relationship. Although the campaign featured information about the softwood
lumber dispute and its harmful effects on U.S.-Canada rdations, it did not promote the sale of
Canadian softwood [umber.

The GOC claims the petitioners were incorrect to assert that the government “smply handed
the trade association acheck.” The money was given pursuant to an FPAC proposal that did not
mention marketing Canadian softwood lumber or provide any fundsto aid in softwood lumber
production. The GOC adds that periodic progress reports detailing the expenditure of the grant money
and forecasts of future expenses assured the government that FPAC was following the proposd rather
than providing money to the indudtry.

The petitioners reliance on Ragpberries from Chile and Structura Stedl Beams is misplaced,
according to the GOC, since those cases involved grants that aided, respectively, in the marketing and
production of subject merchandise. Moreover, the GOC contends, in Raspberries from Chile the
dispute was not whether the grants were used for export promotion but whether the export programs
were intended to increase the exports of certain companies; in contrast, the FPAC grant was not used
to fund export promation at dl. In Structurd Stedl Beams, the Department found that the R& D project
supported by the grant was used in the production of the subject merchandise. Again, the GOC claims,
thisis unlike the stuation of the FPAC grant, which was not intended to, and did not, ad in the
production of softwood lumber.

The Ontario associations contend that the Department correctly found that the FPAC public
relations campaign was an extension of government advocacy activities on behdf of a country’s
exporters, which are not countervailable per Department practice under 19 CFR 351.514(b). They
claim the record does not support the petitioners dlegation that FPAC'’ s activities promoted particular
products. As the Department found, they say, the campaign did not advertise Canadian lumber or
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promote Canadian lumber sdesin the United States; rather, the advertisements sought to resolve the
U.S.-Canada trade dispute and promote bilaterd trade relations generaly.

According to the Ontario associations, the petitioners mischaracterized the law when they
asserted that payments to producer associations are aways countervailable. They claim the
Department has never found that afinancial contribution to a producer association, per se, provides a
countervailable benefit; rather, the Department finds a countervailable benefit only where the
contribution relieves the recipient of an obligation it would have incurred otherwise. The Ontario
associations point out that, .., in Ragpberries from Chile, the Department found contributions given
for “specific promotiond activities’ benefitted the industry, sSince exporting companies typicaly incur the
cost of international promotion of their products; and in Structural Stedl Beams, the Department found
funds given to an industry association for R& D work rdlieved the industry of afinancia obligetion
normally incurred by theindustry. In contrast, the Ontario associations argue, FPAC did not relieve
FPAC members of any obligations they would incur otherwise; rather, the government smply delegated
an advocacy program to an organization that encompassed both respondents and other forest products
industries.

Department’s Position

We disagree with the petitioners that we have expanded the narrowly drawn export promotion
exception in 19 CFR 351.514(b). Asexplained in the preamble to the regulation (63 FR at 65381),
the exception encompasses “ government advocacy efforts on behalf of a country’s exporters...”
Whether that advocacy is undertaken by the government itself or is paid for by the government does
not change the nature of effort, i.e., a public reations campaign to influence members of the U.S.
government. We further disagree with the petitioners that the campaign promoted particular products.
Clearly, the campaign focused on the softwood lumber dispute, but its purpose was to educate U.S.
government and the public about the impact of the dispute and not to promote sales of Canadian
softwood lumber in the United States.

Because we have found that this program is not a subsdy becauseit fals within 19 CFR
531.514(b), we are not addressing the additiona comments regarding the countervailability of
payments to indusiry organizations.

Comment 56: Whether Timber Damage Assessments (TDA) Confer a Countervailable Benefit

The GOA agrees with the Department’ s preliminary finding that timber damage assessments
did not provide subsidies to anyone in Alberta and argues that the Department should reaffirm that
finding in thefind results The GOA further explainsthat TDA is not a government program or
government mandate, but rether, is a private sector initiative to caculate annualy the market vaue of
gtanding timber in Albertafor drictly commercia reasons. The GOA datesthat Albertalav makesit
clear that the province will collect sumpage from the forest sector for any timber cut on atenure ares,
regardless of whether it is used or destroyed (citing the November 12, 2003, submission of the GOA at
Exhibit 12 section 91(1)). According to the respondent, after collecting money for sumpage cut, the
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GOA isnot involved thereafter with private party concerns as to who destroyed the Crown timber and
the GOA does not direct or entrust indusirid entities operating in the forests to pay anything on behalf
of the GOA to tenureholders when trees are destroyed on their tenure areas. The GOA dates that any
right to damagesis a generd common law right to property damege that is also outlined in the Surface
Rights Act in Alberta. Findly, the GOA argues that the petitioners dlegation that the sumpage amount
paid by the tenureholders might be less than the tenureholders are paid by private parties for damaged
timber, and thus could be a subsidy, is mere speculation refuted by the evidence on the record.

The petitioners argue that section 16(2) of the Alberta Forests Act, which authorizes
compensation to be paid to FMA holders rather than to the province (the owner of the timber) for any
damage to timber to which the FMA holders are entitled, is an indirect subsidy within the meaning of
section 771(5)(B)(iii) of the Act. The petitioners argue that the issue is not whether the FMA holders
pay timber dues on damaged timber but whether those dues paid match what the FMA holder receives
in compensation from athird party. According to the petitioners, the standing timber value included in
the 2002 TDA Table was C$20.14 per cubic meter for softwoods (see the November 18, 2003,
submission by petitioners at Exhibit 5) while timber dues for most of the softwood harvest averaged
only C$4.29 per cubic meter (see Id. at 36). The petitioners state that the Department should address
this issue specificaly and verify whether the GOA requires FMA holders to pass on to the government
the full amount of the compensation that they received in the form of timber dues. If the FMA holders
only re-convey to the GOA a portion of that compensation, the petitioners contend that the Department
should trest that difference as a countervailable benefit.

Department’ s Position

The record evidence shows that, asthe GOA givesrightsto FMA holdersto harvest timber
from Crown lands, it smilarly providesrightsto people, usualy through lease or license, to obtain
subsurface resources aswell. This practice has resulted in conflicts between those parties that have
access to the surface of the land and those that have access to the subsurface, as both parties can have
camsto the sameland area. To manage this area of conflict, the GOA established the right to seek
compensation in the Surface Rights Act. The record shows that the Surface Rights Act entitlesthe
exigting occupants of the land to seek compensation from the entities extracting subsurface resources
for any injury to the occupied land. Within section 1(g) of the Surface Rights Act, an occupant is, in
part, described as “ (1) a person, other than the owner, who isin actua possessonof land. .. or ...
(iv) in the case of Crown land, a person shown on the records of the department or other body
adminigering the land as having an interest in theland.”  See the March 12, 2004, submission of the
GOA a Exhibit 1. Additiondly, after years of conflict and negotiations, the GOA brought the forest
and industria operators together to find common agreement on the levels of compensation for timber
damage. Thisresulted in the creation of the TDA Tables, which were based on a methodology
developed by an outside third party with direct input from both the forest and industria operators.

We do not find thisright to seek compensation for damage under this program to be a subsidy
within the meaning of section 771(5)(B)(iii) of the Act, as argued by the petitioners. Section
771(5)(B)(iii) of the Act statesthat, a subsidy exists when an authority “makes a payment to a funding
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mechanism to provide afinancid contribution, or entrusts or directs a private entity to make afinancia
contribution, if providing the contribution would normally be vested in the government and the practice
does not differ in substance from practices normdly followed by governments, to a person and a benefit
isthereby conferred.” The circumstances behind the right to seek compensation under this dleged
program do not meet these requirements. Specifically, we disagree with the petitionersthat aright to
seek compensation for damages in these circumstances congtitutes the entrustment or direction of a
private entity to provide afinancia contribution. Moreover, there is no evidence or reason to believe
that the GOA normally compensates private entities for damage to their property when that damageis
caused by another private entity.

This right to seek compensation for injury caused by athird party isaso not asubsidy as
described in section 771(5)(B)(i) or (ii) of the Act. Thereisno financia contribution being made by the
government, or on behaf of the government, within the meaning of section 771(5)(D).

In sum, the GOA, through the Surface Rights Act and its adoption of the TDA Tables, has
amply established a procedure whereby the FMA holders and the industrial operators can negotiate
damages between themsalves. However, the fact that private parties may compensate one another for
damages in no way implies that the GOA dther directly or indirectly provides afinancia contribution.

Furthermore, the record evidence shows that the law in Alberta recognizes the rights of a broad
range of property interestsin Alberta, not just the FMA holders, to seek redress for damage caused by
subsurface operators, including banks holding a mortgage on a property, red estate agents owed
commissions who have taken liens againgt the land, condominium associations owed fees, unpaid
purchasers or vendors with liens, anyone with alease or an interest in alease, anyone with an easement
or right of way, anyone with rights under a restrictive covenant or encroachment agreement, and anyone
with aright to take resources from the land surface or from near the land surface (e.g., grave, soil).

Therefore, for these find results, we have determined the FMA holders' right to seek
compensation when timber within their designated areais damaged to not be countervailable.

Comment 57: Affirm Preliminary Findings for Timber Damage Compensation for
Timber Licensees

For these find reaults, the GOM argues that the Department should not only continue to find
that this program did not confer a benefit, but the Department should aso find that this program is not
countervailable. The GOM dtates that, although Section 20(2) of The Forest Act authorizes
compensation to be paid to timber licensees for damage to timber incurred as a consequence of “boring
or operating any sdt, ail, or gaswells” or “inworking any quarries or mines” thereisno program in
place to compensate forest licensees, and no compensation has ever been paid to timber licensees, for
such damages. According to the respondent, the province' s Forest Damage Appraisal and Vauation
Procedures require that any damage to timber caused by industrid users be paid to the Crown, as the
owner of the timber, and not to any individua timber licensee. Moreover, the GOM argues that even if
alicensee’ s areamight be damaged by indudtrid users, there is more than enough of Manitoba s annua
dlowable cut (AAC) that is uncommitted (69 percent of the softwood AAC and 64.7 percent of the
hardwood AAC) that no licensee would be unable to obtain its harvest volume.
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The petitioners argue that there is no new evidence or basis for the Department to go beyond its
findingsin the Prliminary Results and find that this program is not countervailable.
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Department’ s Position

Having found no benefit, we have determined that there is no subsidy conferred on softwood
lumber by this program. Therefore, thereis no need to make additiona findings and, as a matter of
adminigtrative economy, we have chosen not to address other aspects of this program.

Comment 58. Whether Assistance Under Article 28 of Investissement Quebec isa
Countervailable Program

The GOQ argues that the Department should affirm its preliminary finding that no benefit was
provided to softwood lumber producers under Article 28. See Prdiminary Reaults, 69 FR at 33234.
The GOQ further argues that the Department should find that Article 28 does not provide a
countervailable subsidy because assstance provided thereunder is not specific. The GOQ sates that
the sole requirement for the receipt of assistance under Article 28 isthat a project must be of mgor
economic sgnificance for Quebec. The GOQ dates that there is no record evidence that the granting
of such assistance is dependent upon export performance or the use of domestic goods over imported
goods, that thereis, in terms of adomestic subsidy, dominant or disproportionate use; or that
Investissement Quebec provided assistance under Article 28 in such a manner asto indicate that it
favored the wood sector over any other sector. The GOQ points out that this conclusion would be
congstent with the evidence in this proceeding and with the Department’ s previous determinations (see,
e4g., Alloy and Magnesium and Pure Magnesium from Canada; Preliminary Results of Full Sunset
Reviews, 65 FR 10766, 10768 (February 29, 2000) (Alloy Magnesum and Pure Magnesum from
Canada. Sunset)).

The petitioners argue that there is no new evidence or basis for the Department to go beyond its
findingsin the Priminary Results and find this program is not countervailable.

Department’s Position

Having found no benefit, we have determined that there is no subsidy conferred on softwood
lumber by this program. Therefore, thereis no need to make additiona findings and, as a matter of
adminigrative economy, we have not chosen to address the specificity of this program.

Comment 59: Canadian Forest Service Industry, Trade & Economics Program (IT&E)

The GOC contends that, athough the Department found the I T& E program to be not used
during the POR, the Department failed to address the statutory factors necessary to a subsidy finding.
The record, according to the respondent, clearly demondtrates that the I T& E program does not
provide grants or other financia contributions; rether, it is an economic and policy research office
gaffed by four professona economists who produce economic studiesin conjunction with universities,
non-profit organizations, and other government entities. Therefore, the Department should also find that
the program is not a countervailable subsidy.
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The petitioners argue that the respondent has not identified any basis for the Department to go
beyond its prdiminary determination that the IT& E program was not used and make afinding that the
program did not provide a countervailable benefit.

Department’ s Position

When aprogram is not used, the Department typicaly does not make afinding asto its
countervalablity. Thisisamatter of both administrative efficiency and practicality. Regarding
adminidrative efficiency, the respondents are relieved from the requirement of providing extensive
information about non-used programs and the Department is relieved of the burden of anadlyzing and
verifying information related to those programs. Regarding the practicality, it is generaly eader to
understand how a program works when the program is being used. Otherwise, the andysisis
necessarily abdtract. Therefore, we have not gone beyond the non-use determination to examine
whether this program potentialy provides a countervailable subsidy.

Comment 60: British Columbia Private Forest Land Tax Program

The petitioners contend the Department was correct to find that the differentia tax rates under
the Assessment Act conferred a de jure specific subsidy on B.C.’s softwood sawmill industry. The
petitioners claim that the respondent has failed to explain how the requirement to harvest timber under
Section 24(1) of the Assessment Act is not dispostive. The petitioners add that, by pointing to an
older—and, therefore, irrdlevant—version of the statute which does not contain this requirement, the
respondent merely substantiated the subsidy alegation by showing that B.C. later adopted legidation
that expresdy provided for the subsidy benefit.

With regard to the affidavits submitted by the GOBC, the petitioners dismiss as meaningless the
assartion by one officid that B.C. has never declassified Class 7 land due soldly to cessation of
harvedting activities. The petitioners claim that, because stopping timber operationsis a contributing
factor to remova of Class 7 Satus, harvesting timber is not only alegd requirement, but an enforcement
obligation for B.C. officials and timberland owners. Assuming B.C. timberland owners are law-abiding,
the petitioners continue, they would comply with the law on threat of enforcement with no need for
actud enforcement. Thus, the petitioners say the affidavits merely imply that the threstened loss of a
beneficid tax status ensures the owners stay with the program and continue harvesting timber.

The petitioners note that the GOBC has not responded to its alegation that the true amount of
the tax bresk is actualy larger when the differencein locd tax ratesis taken into account. The
petitioners fault the Department for failing to countervail the tax subsidy at theloca government leve,
based on the lack of necessary information, which it views as legdly and factudly erroneous. Citing
section 701(a) of the Act, the petitioners say the statute requires that the entire countervailable subsidy
be fully countervailed, aprinciple upheld, eg.,in RSl (India) Pvt., Ltd., v. United States, 687 F. Supp.
605 (CIT 1988) and Fujian Mach. & Equip. Imp. & Exp. Corp. v. United States, 178 F. Supp. 2d
1305 (CIT 2001). According to the petitioners, the Department should calculate an average Class
3/Class 7 rate differential for each type of loca tax reported in the GOBC's May 24, 2004, response,
and gpply the differentid to the land vaue used in the provincid subsidy caculaion; dternatively, the
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Department should request specific data regarding municipa Class 7 acreage and tax collection. The
petitioners claim that the Department need not request company-specific data, but can directly request
the GOBC or the municipd jurisdictions for dataon Class 7 land with sawmills. Additiondly, the
petitioners note that, pursuant to the B.C. Forest Act, at Chapter 157, Section 127, dl private sawlogs
have to be sold to B.C. sawmiills, and argue that, therefore, the Department should not limit the benefit
to Class 7 sawmiills, but use the entire Class 7 land acreage as the proxy for timber value.

The petitioners provide their own caculation for the benefit conferred by the differentid tax
rates a the municipd level, based on municipa-level land value and tax rates data submitted earlier by
the respondent.

The GOBC argues that the Department has drawn an artificid connection between Class 7
property rates and softwood lumber production, saying lumber mills belong to an entirdly separate
property class, i.e,, Class 4, mgor industry, which is taxed higher than Class 7. The GOBC faultsthe
Department for equating softwood lumber production with timber production and harvesting, saying
that timber is used to produce a vast number of distinct products representing myriad industries other
than softwood lumber. There is no record evidence, the GOBC continues, that Class 7 landowners
supplied timber to softwood lumber producers during the POR.

The GOBC contends that the Class 3 rates are punitive and do not reflect the tax rates normaly
goplicable to private forest land. Additionally, Class 3 land comprises only aresdua class amounting
to no more than 7 percent of the total land area, and only a small portion of the total assessed value, of
private forest land. The GOBC argues the Department iswrong to presume that Class 3 rates are the
default rates when there is arange of other possible tax rates that could apply to private forest land. A
more reasonable benchmark, the GOBC claims, isthe Class 9 farm land classfication, which aso
comprises “managed” land under the tax statutes and isidentified in the 1986 Budget as the comparable
rate applicable to Class 7.

The GOBC assartsitisillogica to conclude that Class 7 rates are preferentia, snce Class 7
owners voluntarily agree to incur the additiona costs of reforestation and environmenta standards to
which Class 3 owners are not obligated. According to the GOBC, the Province' s private forest land
policy fdlswithin the parameters of alegitimate government function undertaken on behdf of the
generd public interest, which the Department has recognized in, e.qg., Find Affirmaive Countervailing
Duty Determination; Certain Fresh Atlantic Groundfish from Canada, 51 FR 10041 (March 24, 1986)
(Groundfish from Canada). The GOBC argues that, in the absence of evidence that the ultimate taxes
paid by Class 7 owners are reduced, the Department essentially made a finding thet atax rate
differentid is per se countervailable. Thereisno prior case, the GOBC claims, where the Department
has made such afinding; rather, the Department has countervailed tax rate differentias only when the
industry clearly pays alower tax than otherwise owed (citing Oil Country Tubular Goods from
Argentina; Find Results of Countervailing Duty Adminidrative Reviews, 56 FR 38116 (August 12,
1991), & Comment 15, in comparison with Bicyde Tires and Tubes from Taiwan: Reopened
|nvestigation — Find Countervailing Duty Determingtion, 46 FR 53201 (October 28, 1981)).

The GOBC argues that the Department’ s de jure andysis incorrectly construed Article
24(1)(b) of the Assessment Act and improperly consdered it separately from the Forest Land
Reserve Act Amendment, 1999 (FLRA), under which the responghility for determining Class 7
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igibility falsto the Agriculturd Land Commission (ALC), rather than B.C. Assessment. The FLRA,
the GOBC claims, does not redtrict Class 7 status to landowners who harvest and produce timber,
much less to those who supply lumber producers, and does not provide for remova from Class 7 Satus
of any landowner who ceases harvesting activity. In any case, the GOBC contends, Article 24(1)(b)
does not grictly limit Class 7 atus to timber-producing landowners, as attested to by the affidavits of
two key officias which the GOBC submitted for the record. The Department, the GOBC argues, is
wrong to find that these affidavits are irrdlevant to the de jure specificity andyss. The GOBC dams
that actual practice should be deemed consistent with an express statutory restriction, and that such a
consideration does not amount to a de facto andyss, but merdly ensures that substantial evidence
supports the de jure analys's, as the Department had donein, eg., Fina Negative Countervailing Duty
Determination: Carbon and Certain Alloy Steel Wire Rod from Turkey, 67 FR 55815 (August 30,
2002) (Sted Wire Rod from Turkey) (citing, in particular, the Decison Memorandum at 8-14), and
Preliminary Negative Countervailing Duty Determination and Alignment with Final Antidumping Duty
Determination: Bottle-Grade Polyethylene Terephthaate (PET) Resin from Thailand, 69 FR 52862
(August 30, 2004) (PET Resin from Thaland). The GOBC believes that the same comprehensive
approach taken by the Department in those cases is warranted in the present case, given the body of
laws and regulations governing Class 7 gatus.

Substantia record evidence, the GOBC argues, confirms that Class 7 status is not specific on
ether ade jure or de facto bass because it is open to dl private landowners in the Province: once the
land isincluded in the private land reserve, the landowner only has to submit a Management
Commitment form to the ALC to obtain Class 7 satus. According to the GOBC, only 13 of the
hundreds of Class 7 landowners during the POR owned or operated sawmills, and the Department’s
finding that Class 7 sawmill owners or operators congtituted the mgjority users of the Class 7 tax rates
does not negate the generd availability of the classfication. Moreover, the GOBC points out, the
record shows that timber harvested from private land is used to produce avast array of end-products,
not just softwood lumber.

The GOBC argues that the POR vaue of sawmill softwood lumber shipments used asthe
denominator was unduly narrow, since harvested logs are used to produce myriad distinct products
other than softwood lumber, including paper products, pand products, furniture, chemicas, etc.
Additiondly, the GOBC claims, nearly 30 percent of the POR harvest was exported out of the
Province. Therefore, according to the GOBC, since Class 7 status is not tied to softwood lumber
production, the Department should attribute the aleged benefit to al appropriate products, pursuant to
19 CFR 351.525(b)(3). For the proper denominator, the GOBC points to the vaue used in the
preliminary calculation with regard to the FlI research program, i.e., the total vaue of B.C. shipments of
wood and paper products during the POR, or C$16,593,449,000. At aminimum, the GOBC
continues, the Department should at least add to the denominator the value of B.C. lumber shipments
by “other wood industries,” amounting to C$227,875,000, or the value of B.C. sawmill shipments of
softwood logs amounting to C$162,879,000.

The GOBC rebuts the petitioners' argument that the Department should include tax savings at
the locdl leve in the benefit calculation, claiming, fird, that the record does not show that
countervailable subsidies were conferred by locdl tax authorities. According to the GOBC, under the
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Local Government Act, submitted in the GOBC's May 24, 2004, response a Exhibit BC-T-20,
municipalities exercise independent tax authority and, athough they use the nine property classes
established by the Province, are not required to assign higher taxes to Class 3 than to Class 7 land.
The GOBC provides the example of the Digtrict of Kent, which in 2002 and 2003 impaosed higher tax
rates on Class 7 than Class 3 land. The GOBC adds that neither softwood lumber producers, Class 7
landowners, nor any other foresiry sector participant is listed in the exemptions from municipa property
taxes pursuant to section 339 of the Local Government Act. Therefore, the GOBC asserts, there is
no financia contribution & the municipa leve within the meaning of section 771(5)(D)(ii) of the Act.

Moreover, the GOBC clamsthat the task of caculating a benefit at the loca leve isinherently
company-specific and inappropriate to the aggregate nature of the current review. Since municipdities
St property tax rates independently, the GOBC says, owners of land in multiple jurisdictions face
multiple tax rates for which the Department would need detailed information from each landowner. The
GOBC clamsthat an attempt to avoid company-specific data by applying an average differentid rate,
as the petitioners have suggested, will double-count taxes where landowners own land in multiple
jurisdictions. The GOBC reminds the Department that it refused to initiate investigations into company-
specific issues in the underlying investigation, e.g., with regard to the Job Protection Commission
benefits and to an dleged subsidy to Skeenain Lumber IV. In any case, the GOBC clamsit has
aready submitted the necessary municipa-leve land value and acreage datain its October 5, 2004,
supplementd response at Exhibit BC-T-42. However, since neither B.C. Assessment nor the ALC
retains records identifying sawmill owners, the GOBC explainsit has been unable to provide alist of
sawvmill owners a the municipa or regiond digtrict level, because the precise location of each sawmiill is
available only from the landowners themselves.

In addition, the GOBC rejects the petitioners suggested caculation method because it grosdy
overgtates any aleged benefit. According to the GOBC, the petitioners  chart of municipdities and
their Class 3 and Class 7 tax rates included jurisdictions that do not even have Class 3 or Class 7 land,
eg., Armstrong, Belcarra, Bowen Idand, Cache Creek. The GOBC clams that none of these
municipalities levy municipa property tax rates on Class 3 or Class 7 land; the rates presented by the
petitioners are largely school taxes dready accounted for in the Department’ s calculation and “other”
taxes collected for avariety of services, not an assessment on land in the municipaity. Only seven
municipdities, the GOBC assarts, have both classes of land, and these seven accounted for only a
minuscule portion of Class 7 land vaue and acreage during the POR, which is not enough to have a
meateria impact on the calculation.

Department’ s Position

Congstent with our determination that this program is de jure specific, we agree with the
petitioners that the statutory requirement for timber production in Class 7 land is dispositive. Section
24 of the Assessment Act unambiguoudy dates that Class 7 land island “thet is being used for the
production and harvesting of timber.” Section 771(5A)(D)(i) of our own statute clearly stipulates that
when the revant legidation “expresdy limits access to the subsidy to an enterprise or industry, the
subsidy is specific asamatter of law.” The Department’ s de jure analysis rests on atextud reading of
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adatute, and where the lega language plainly limits access to the subsidy to an enterprise or industry,
we find de jure specificity, which concludes the andyss on that subsidy eement. For thisreason, it is
not necessary for us to address the respondent’ s other comments related to actua practice or actua
usage.

We find the GOBC' s comments regarding the relative relevance of the Assessment Act versus
the 1999 FLRA to be unpersuasive. We did not, as the GOBC claims, consider the Assessment Act
in isolaion from the FLRA, which specificaly addresses the forestry and environmenta requirements
for Class 7 land. Inour preliminary analyss of this program, we specificaly cited the FLRA, because it
carried “ Consequentid Amendments’ that included Section 24 of the Assessment Act. The
amendment left unchanged the requirement that Class 7 land be * used for the production and harvesting
of timber.” Although, as the GOBC claims, the main body of the FLRA does not carry the timber
production requirement, it nowhere precludes the operation of that requirement by other means, 1.e.,
through the Assessment Act, and the appearance of that very requirement under the FLRA’s
“Consequentid Amendments’ appendix contradicts the GOBC' s position. Further, the Assessment
Act, being atax statute, remains equaly, if not more, relevant because the program under review isa
tax system.

We do not share the respondent’ s view that our finding amounts to a finding that differentid tax
rates are per se countervailable. Thetax differentid a issue pertains to two aternative tax
classfications, Class 3 and Class 7, distinguished, inter dia, by atimber production requirement that
makes the tax savings specific to an industry. Those who qualify for the lower rate based on such a
requirement would clearly “pay alower tax than otherwise owed.” The GOBC's comments on this
point are predicated on another contention, which we aso do not share, i.e,, that the Class 3 rates are
not the default rate. Despite the fact that the Class 3 rates may be punitive, the language and structure
of Section 24 of the Assessment Act clearly pose Class 3 and Class 7 as dternatives to each other and
not to some other classfication. In particular, the express language of the Satute plainly states that
forest land is not farm land, which directly contradicts the GOBC's clam that the farm land
classfication, Class 9, isthe one most comparable for the purposes of selecting a benchmark.
Moreover, Class 9 istreated under a separate section of the Assessment Act.

The Department’ s benefit analysis does not extend to the broader economic andysisimplied in
the respondent’ s argument that Class 7 rates provide no benefit because Class 7 owners commit to the
additional cogts of eco-friendly forestry practices. These costs do not fal within the groups of offsetting
costs enumerated under section 771(6) of the Act to be subtracted from the gross countervailable
subsidy amount. Therefore, we have not adjusted for them in our benefit analyss.

The respondent cites Groundfish from Canada for the proposition that the B.C. tax condtitutes a
legitimate government function undertaken on behaf of the generd public interest. However, in
Groundfish from Canada, the Department determined that the program did not provide any financia
assistance to the groundfish industry. In contrast, we have found that the tax program in the current
review provides afinancia contribution to an indudiry.

With regard to whether dl B.C. logs are sold to the sawmills, the record indicates that under
the B.C. log export restriction regime, some logs may be exported, rather than sold to the sawmiills; if
they can be shown to be surplus to domestic demand, or uneconomical for domestic processing, or
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would otherwise go to waste. See GOBC Verification Report at 14. Hence, we have continued to
limit the numerator in our benefit calculation to Class 7 sawmills. Regarding the respondent’s
contention that the preliminary denominator was unduly narrow, it is our understanding that the value of
sawmill shipments we used, comprising in-scope lumber, co-products and other softwood (residud),
comprise the totdity of primary wood products shipments by sawmillsin the Province. Accordingly,
for thefina caculation, we are usng the same vaue for the denominator.

We do not agree with the respondent that the loca authorities did not provide a countervailable
subsidy. Asthe record shows and the GOBC has stated, the property classes by which the locdlities
st thelr taxes are established by the Province. See, eg., the May 24, 2004, Question Response of the
GOC/GOBC at Exhibit BC-T-4, page 20 (Section 19(14) of the Assessment Act) and page 3,
footnote 2 of the GOC/GOBC' s rebuttd brief. Therefore, the timber production requirement thet is
integral to the managed forest land classification continues to operate at the local level, and our
specificity determination is applicable at that level. Further, our andlysis of the locd tax rate data
submitted by the GOBC shows that, in the overwhelming mgority of jurisdictions, the tax rates were
lower for Class 7 than for Class 3 land, dthough the differentid varied across the jurisdictions.

We have addressed the respondent’ s concern that jurisdictions with neither Class 3 nor Class 7
land were included in the petitioners suggested computation of an average tax differentid and that the
school tax was double-counted: as shown in the B.C. Tax Final Caculation, the benefit calculation was
based only on jurisdictions whose assessment rolls included both Class 3 and Class 7 assessments
during the POR, and excluded the schoal tax, which is accounted for only at the provincia level, aswe
did in the preliminary calculaion. On this point, we believe to be erroneous the respondent’ s claim that
only seven jurisdictions assessed both Class 3 and Class 7 land during the POR. According to our
anayss of the data provided in the GOBC' s October 5, 2004, supplemental response at Exhibit BC-
T-42, there were dozens of jurisdictions where the assessment rolls showed both Class 3 and Class 7
land.

Comment 61: Tenureholders Underreporting Volumes of Timber Harvested in Quebec

Petitioners argue that the GOQ has provided a benefit by alowing tenureholders to under-
report the volumes of timber harvested, resulting in less sumpage feespaid. See, eg., the August 14,
2003, Petitioners New Subsidy Submission at 47-52 (New Subsidy Submission) and the November
18, 2003, Petitioners New Subsidy Reply at 28-32. They contend that areport by the Auditor
Genera of Quebec found that the Quebec Ministry of Natura Resources “does not always ensure that
al the sumpage fees contemplated by the legidation are received.” See New Subsidy Submisson at
48 and Exhibit PUT-5. They further assert that STATCAN data shows that 20,747,000 cubic meters
of softwood lumber were produced in Quebec during the POR, but the application of standard
conversion factors to the reported volume of softwood logs used in Quebec sawmills indicates that no
more than 17,849,704 cubic meters of lumber could have been produced out of that volume.
Petitioners claim that the total lumber production was 16 percent greater than the volume that the log
input into Quebec sawmills could have produced. Asaresult, they assert that the Auditor Generd’s
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report, in conjunction with other record evidence, congtitutes a reason to suspect that the GOQ knows
that Quebec tenureholders are under-reporting the volume of timber.

Respondents rebut by noting that the Department verified the Quebec public sumpage system
and assured itsdf that the system accuratdly reports timber volumes harvested from public lands. See
GOQ Veification Report at 14. Respondents assert that the Auditor Generd’ s report neither states
nor implies that thereis deliberate or systemtic inaction by the Quebec government which promotes
the under-reporting of harvested timber. They contend that the report smply discusses that more
accurate monitoring by the provincia government is possible and makes recommendations to increase
management controls. In addition, respondents argue that petitioners  attempt to use verified log
harvest data and verified lumber production data to demondirate thet there is missing timber is
misguided as they rely on three separate data sets taken from three disparate data sources.

Department’s Position

At verification, the Department traced the provincid softwood log harvest amount that entered
and was processed in Quebec’s sawmills during the POR.  See GOQ Verification Report a 14. The
Department a0 traced the volume and vaue of lumber used in Quebec’ s portion of the denominator
caculation to STATCAN's databases. We found no discrepancies regarding these data. See GOC
and STATCAN Verification Report at 6. We, therefore, find no reason to believe that Quebec
tenurehol ders under-reported the volume of timber. Further, as discussed a the initiation of the
underlying investigation, while there has been information submitted in this proceeding suggesting
isolated incidents of aleged under-scaling (i.e., under-reporting), which could indicate fraud by a
company, such action does not condtitute a government-sanctioned policy of knowingly tolerating
timber under-reporting. See the April 23, 2001, Memorandum to the File from Mdissa G. Skinner,
Director, concerning Initiation of Countervailing Duty Investigation: Certain Softwood Lumber Products
from Canada at 38. Consequently, we did not initiate an investigation of timber under-reporting as such
action does not in and of itsdf congtitute a government action as required under the statute for an
investigation or an aleged subsidy practice. Thereis no information on the record of this proceeding to
warrant a changein our podition concerning timber under-reporting.

Comment 62: Whether British Columbia’s Skeena Cellulose and NWBC Timber & Pulp Ltd
Received Any Benefits During the POR

Petitioners disagree with the Department’ s determination that an andys's of programs related to
one specific company would be ingppropriate in this administrative review because of the aggregate
nature of thisreview. See New Subsidy Memorandum at 9-10. Petitioners argue that the Department
should conduct an analysis of company-specific programs because the Department cannot assess duties
without regard to the more flagrant lumber subsidies in Canada, as the Department is not accorded
discretion under the CVD datute to disregard enormous countervailable subsidies. See 19 U.S.C.
§1671(a) (CVD must be “equd to the net countervailable subsidy.”). Petitioners believe that Skeena
Cdlulose (Skeena) received severd countervailable subsidies from the B.C. government, including
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sgnificant debt forgiveness, large loan guarantees, subsdized loans and an environmenta indemnity, and
that the GOBC also provided additional subsidiesto Skeena's new owner, NWBC Timber & Pulp Ltd.
(NWBC).

See|d. at 29-45. They assart that the Department itsalf recognized this program in its preliminary
results (see 69 FR at 33232).

Respondents rebut by stating that the Department correctly declined to investigate to Skeena
and its successor company. Respondents agree with the Department’ s position that it is not
appropriate to analyze subsidies related to one specific company, as the Department is determined to
apply an aggregate methodology in the proceeding. Furthermore, respondents assert that the
Department determined for itself thet alleged subsdies to Skeena examined in the investigation were far
below the de minimis threshold, resulting in anegligible rate of less than 0.005 percent ad valorem.
See Prdiminary Determination, 66 FR at 43212. In addition, respondents contend that the Department
did congder dl of petitioners new information supplied on the record. Thus, respondents believe that
the Department should reject petitioners argumentsthat it revist its determination not to include
adlegations concerning Skeenain this adminidrative review.

Department’s Position

As discussed above, we determined to conduct this review on an aggregate basis because of
the extraordinarily large number of Canadian producers/exporters. With the exception of the four
companies for which we conducted zero rate reviews, we are not cal culating company-specific subsidy
rates. Asthis alegation is gpplicable to only one specific company, we continue to find thet it is not
gppropriate to andyze this program in the context of an aggregate find results.
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Recommendation:

Based on our anaysis of the comments received, we recommend adopting dl of the above
positions. If these recommendations are accepted, we will publish the fina results of the review in the
Federal Regider.

Agree Disagree

James J. Jochum
Assistant Secretary
for Import Adminigtration

Date



